THE INDIAN LAW REPOETS 


MADRAS SERIES 


CONTAINING 


GASES;: D^^ high GOimT ae madbah^^ 

AND BY THE JUDICIAL COMMITTEE OF THE PBIYY OOUNCIIw 

’::-:^on-:appeal from’ THAT:' cduETv v'^ 


la&jl Sorarfil ... . . . . 0 . . BOULNOIS, MulMe Tmph. 

®w ®>«™ I J, H.' M. RYAN, {Offg.) Midih Tmple, 


JaNUARY-DeCEM BER. 






|lttWig|£& tutki: ilj& flf tliie iit CjjiittciL 

BY THE SUPERINTENDENT, GO-TERNMENT PRINTING IN 
BENGAL, SECRETARIAT .PRESS, CALCUTTA; . 

THE SUPERINTENDENT, GO-piENMENT PRESS, MADRAS; ' , , 


'■ government'' B 90E DBPte, " 


iil 



FBINTED BY THB S[JPt5R[NTIlNPENT, GOVEBNMRNT PfIiSaS, 



JUDGES OF THE HIGH COUET, 

1st Jangaey — 31st Decemijek 1897. 


Chief Justice' 

f Hon’ble Sir jIethitb J. H. Oolcins, 

Puisne Judges, '■ 

Hou’ble H. H. Shbphaed. 

■ ,5 S, SUBEAMANIA AtIAR, C.l.E. 

,, J.- A. Davies. 

Adcocate-Gcneral. 

Ilou’ble J. H. Spuing Bsanson (on leaDe from Zrd 
February; died on the 8th April). ' ' , 




A TABLE 

OF TH3E 

NAMES OF THE OASES EEPOETED 

IN THIS TOLIJME. 


PEIVY COUNCIL. 

TAGU 

, Mallikayjima 1 ?. Sriclevamma ... ... ... 162 

Eaja llao Yenkata Suriya Maliipati Earn Krishna Eao Bahadur t\ Court of 

Wards ... ... ... ... ... S9o 

Sri Eaja Viravara Thodhrauial E,ajya Lukslimi Devi Gam v, Sri Eaja Tiravara 
Thodhramal Surya ]Srara 3 *ana Bhatrazii Bahadur Garu ... 256 


PULL BENCH. 


GatitapalU Appalamina v, GaiitapaHi Yeilayya 

Kadar Hussain v. Hussain Sahcb 

Queen-Empress Aramngam 

Ecferenoe under Stamp Acfc^ s. 46 
Seeni Ohettiar i;. Santbanatlian Cliettiar 
YasudeTan v. Sankaran ... ... 

Yenkiti Kayak v. Murugappa Chetti 


... 4^0 

... 118 

... 180 

... 27 

m 

... 129 

... 48 


appellate oim. 


‘Al>bubal:er ^aheb v. SioKitlia Bahob ■ { iA 

xllangaran 0 hotti v. Laksh tuanau Ch etti. ; ;■ 

Anna Pillai 1 *. Thtingathrtmmal ... ... 

’ Appa Hail Sanayi Aswa Eaii t*.' Krishna mtifthi : 
Ariya Bllai r. Thangamraal ... ... 

Arumugam Pillai r, Arunacluillam Pillai , 
tealnsami Fandithar Karayana Eau ... . 
barber Maran Eamana G btmdan . . . ; , L.: 

!fe^amnia v» Balajeii Earn .-.-r' a.'./- ... 

iV Mmifeami Kayndii_^; > '.;4o; 



Vi 




Ohixiria Krislma Eecldi 'y. Dorasami Eoddi 

Chintanjalkyya i), Tliadi Gangircddi 

Gom't of Wards i;. Teakata Bur ja Maliiimti Bamakiisbna Ban ... •*. 

Kalxana Saadarani Ayyar -r. Umamba Bai Sabeb 

Kaiiappa GouBclen 17. Teiikataoliaila TkeTaa ... ... ... *.» 

Kamulammal V. Peerii iSMeera Levvai Eowtlicu 

Kamaxmu tv ToBkatarataam ... ... ... ■ 

Kanakammal %\ Hangaoliariar ... ... 

XollanfcaTicla Manikoth Onakkan 'y. Timyalil KalaBclan Atiyamma 

Kommaohi Katbcr r. Fakker 

Xonda/ya Ohetti IV 2sarasiiBliBlii Clietti 

Kriskna Menon v. Kesavan ... 

Krisknan Xambudi’i Eamaii Menon 

Krishna Patter 1 ?. Siiniyasa Patter ... ... ' ... 

Krislinappa Olietfci v, Adimnla Mudali 

Krishnasaini Ayyangax^ tv Eanga Ayyangar 

Kumara Akkappa Kayaimn Bahadur v, Sithala Naidu 
Ktimarasaim Piilai iv OiT ... 

Kimlii Marakkar Ilaji v, Knfctx Umina 

Kuppu Kayndn v. Veixkatakiishna Reddi ■ 

Lxiigum Krishna Bhapati Deyii v, Kaudnla Siyaramayya 

Mahadevi i\ Kcelamani , ... 

Mammod iv Locke 

Mana Yiki’ama tv Rama Patter 

Mmakshiainmal r. Kaliyaxia Rama Rayer 

Muthia Chetti tv Orr ... 

Mxithti Ayyav v. Ramasami Bastrial 

Muthn Vijia Baghunatha Bamaohandi^a Yacha Mahaii Tliui-ai v. Yenkatachallani 

Ohetti ... ... ' ... , ,.i, ■■ ' ,o ' ; 

Haila Karnppa Settiar v. Maiionied Ihnraxxi Saheb ,,, 

Kallappa Eeddi tv Eamalingaclii Reddi ... ... 

Karasimma Clxariar IV Bmixayan . ... 

. Xarayanamma 17. Kamakshamma. 

Kathnram Smjx Sett tv Kutti Haji ... ... 

Mtyananda Patnayadtt tv Sri Piadha Cherana Boo ... 

Oliver tv Aixantharamayy ar ... , 

Palaniandi Teran tv Pufchix’angonda Kad an 

Falani Konan, 17. Masakonan ... .... , ..... 

Panchena Mahohxx Kajar v. Gadinhare Kninaranchatli Pad.inanablian Nayw »** 

Paramananda Das 17. Mahabeer Bossji ... ■», 

Rarvathi Anxmal tv )Saminatlia Gurukal ' . ... • ‘ 

'ParVathiaixiBial 17, Sandara Madalx' ... • . 

rPattebhlrtoayycf'KaiclLi tv Ramayja Kaidii’ ’ ' ... ... 

Payyaih Fanix Meixon tv Thirutlilpalli Raman Menon 

Pedda Bnbbataya Cihetti 17. Gaxiga RaKulnngarTi ... ... ... 

' Periavehkan IJdaya Pevar tv Subramanian Clxeiti ... 

Ayjka 17. Alagiiisami Bhagavat%r ’ 

Plllal 17. Bimdarapilayyar '_«vr, / J - .»»»._ *.♦ p. Id V .It 


PiGE 

19 

39 

l(j-T 

421 

481 

m 
26 
362 
107 
97 
306 
4^4 
124 
84 
869 
476 
146 
496 
' 82 
366 
269 
487 

849 
224 
' 1S8 

S6 
112 
' SiO' 
SC6 
21 
^ '4%’. 

sn 

418 
889 
343 
‘ 68 
87S 
, 40 
4m 
. $$ 
61/ 
' 1 # 
:m$9 
245 
Ml. 





Vii ' 


Pamamal Obimfl'W. Tenkata Subbarayala ... . ... , ,,. 486 

Putliiandl Mammed Avalil Moidm * . X57 

BagaTendm Ayjar v, Kavuppa Goimdaa • «« I i *« « «« iM M. 83 , 

Eagarendra Ban v.-fTayaram 'Kau • .... ..r- 

Baja Goundan B;aiigaya Goundan- .... ^49 

liamalmga Chetti IX Bagluinatlia Ban ...■ 413 

BaBiasami Kottadiar Marugesa Miidali ^ 453 

Eamasamia Pillai ?x Adinarayana Filial ... 405 

Bangamitial '?x Venkatadiari ... 

Banga Pai ix Baba §93 ‘ 

Ilangayya Appa Bau v. Kamos warn Ran sgy 

Bnngayya Appa Hail Katnam ... ... 39:^ 

■Rangayya Ohettiar -iJ. Parthasaratlu Naicker ... X20 

Sammatlm Ayyan ^x Mangalatbammal ... • 29 

Satigili Yeera Pandia Oliimia Tambiai* v. Siuidaram Ayyar 279 

Sankaran Raman Kutfei ... 153 

Sankaran B'arayaBan 'IX xlnanthanarayanayyan 875 

Sankara Subbayyar tx Earn asami Ayyangar ... 454 

Sesliainma v Ohemiappa 467 

Sesbammal ‘B. Mnnnsami Mndali ... 858 

Singa Boddi Madava Ban ... S60 

BnniTasar^aya Ayyangar tx Mnttnsami PadayacM ... 0 

Sri Baja Ckelikani Venkataramanayamma Gam •». Appa Ban Bahadur Garu ... 207 

Snbbaraya Chetti t;. Sadasiva Obetti 49O 

Snbbaraya Filial Taibhi ingam ... 9I 

Snbbarayar 9, Asirratha- Upadesayyar 494 

Salr^mania Ayyari?. Sitha Lakshmi ‘ ... ■ ... * ,147 

Subramaman Ohetti v. Bakkn Serial 232 

Thillax Chefcti v, Bamanatha Ayyan 295 

Tb.imknmai'e.<?an Ohetti IX Snbbaraya Chetti ... 813 

TirnXiati Hnju v, Yissam Kajii 155 

Uthnnganakath Avathala v, Thazhatharayil Kiinhali 435 

Yaradarsjnin Kasdn n, Brinivasnlu Naidn ... ... ... 333 

Yasndeva IJpadyaya ■?;, Yisvamja Thirthanami 407 

Yeiu Gonndan tx Knmarsvelu Gonndan 289 

I Tii^nkatanarasiiBha Kajdn tx Dandamndi Kotayya ... ... ... ... , 290 

Ytnfeaiaranmyya n Yenkabalakshmamma ... ... ■ 493 

Veakatramayya tx Krishnayya ... ■ ... 019 

yenkatasmbl^raya Ohetti JZammdar of Karvetxnagar ... ... 159 

Yenkayya t?. Bagaya Charln ' ... ... , ; ’44§ 

■Taramati Krishnayya'^. Chnndrn Papayya_ 


ipii 


APPILLATE CSIMINAL. 



apiohai Bavntbar •'y. Mobidin Bibi ... ' 
Umptees^ y* AMnl Kadar Sheriff Baheb; 
ep 4'Kandappa \ 




' 8 - 

n 

8 « 



QtteeE-Ettipi’ogs ^.asiappa Pillai 
Queen-Empress v. Karuppa Udayan 
Queen -Empress i\ Kattayau 
Queen-Empress v, Krislitappa 
Queen-Empress v* Kufeti Ali 
Qneeii-Empress Motlia . 
Qneeii-Empross v. Mufcliavya 
Queen-Empress v, Fiitijunda Han 
Queen-Empress T*aul ... 
Queen-Empress v. Kamalitigam ... 
Queen-Empress v. Sesiiuclriayyangar 
Queen-Empress v. Sinnai Gonnclan 
Queen-Emx)res3 v, Subralimanian 
Queon-Emx*)re3S r, Subramania Ayjar 
Queen-Empress v. Tenkataram Jetti 
Queen -Empre.SB v. Virappa Gbetti 



TABLE OF CASES CITEB 

m THIS VOLUME. 


A 


Abbu V. KiippammaL I.L.B., 16 Mad., 356 ... 

Abdul Kliadar -i?. Meera Saheb. 16 Mad., 224 

Acbaya v. Ratnavelu. 9 Mad., 253 

Adams v. Augell. L.E., 6 Cb. D., 646 ... 

Adams v. Otterbaok. 15 Howard, 545 ... ... . 

Agar Cband a. YiraragbavalTi Chetti. 3 M.H.C.E., 172 
Alimedbhov Hnbibboy v, Valleebhoy Cassumbhoy. I.L.R., 

Alami v, Komu. I.L.E., 12 Mad., 126 

Amrithuath Cbowdbry v. Gronreenatli Chowdbry. 

Amrit Earn ■». Basrat Earn. I.L.E., 17 AIL, 21 
Amtbul Latbeef Syed Omissa Begum Sabeba 

Appeal No. 16 of 1895 (unreported) 

Appa Rau v, Subbanna. I.L.ll., 13 MacL, 60 

Appovier v, Hama Subba Aiyan. 11 M.LA., 76 
Ayyappa Venkatakrislinamarazu. 16 Mad», 484 


PAGE 

179 

... 340 

... 164,408,410,411 

480, 487 

... 85 

I Bom., 703 ...330, 831, 337 
178 


13M,I.A., 542 ... ... 

r. Cboonoolalji Sowcar. O.S, 


201 .;: 
90 

86, 86 
303 
262 
146 


B 

Baba t% Timma. I.L.E., 7 Mad., 367 ... ... ... ... 

Baboo Beer Perfcab Sahee v. Mabarajab Eajender Bertab Sabee. 
Babu Lai v. Kanku Ham. 22 Calc., 339 

Badam Imrat. I.L.E., 3 AIL, 675 ... 

Badi Bibi Sabifoal 1 ?. Sami Pillai. I.L.R., 18 Mad., 261 
Badri Narain v, Jai Kisbea Das. I.L.R., 16 AIL, 483 

Bahadur Hdoi Ohand. I.L.E., 6 Caic., 119 

Baid Katli Das v, Shamanand Das. I.L.E.,,22 Calc,, 143 ... 
Babin Hugbes. L.B., 31 Ob. A, 390 ■ .... ■ . ... ’ 

Bai Jamna v. Bai Icblia. I.L.E., 10 Bom., 604 . 

Ball SfcowelL LL.E., 2 AIL, 322 ... ... 

Bank of England v. Yagliano. [1891] A.C.,,144 ' 

Banno BiM Mebdi Husain. LL.E., IX AIL, 3.75 . ... 

Bansidbar v, Sant LaL ' I.L.E., 10 AE, 133 , 

Basdeo G-opaL I.L.B., S AIL, 644 •... / 

Ba^eley 1 ?. Border. L.R., 3 Q., 559 .... ;■ ^ 

^;'fe 0 C<|U 0 t.'r. MaoOartby. '2B. &Ad., 951 

Bama Subba* IX.E., 13 Mad.^ 107,._^ •; 


12 M.I 


A,1 


... 183 

... 176 

... 343 

... 165 

... 873 

... 882 
... MS' 
... 234 

... 403 

• *» 50 

liliiili 

102, 103 
... 410 

... 62 

... 48 

... 478 * 

... 116 

... m 



TABLE OE CASES CITED. 


Bhagvantrao “y# Ganpatrao. I.L.E., 16 Bom., 267 ... ... 

Bliagwani v, Mmni LaL I.L.K., 13 All., 214 

Bhagvan “y. Kesnr Kuverji. I. L*R., 17, Bom., 428 ... ... ... 

Bhaiya Ardawan SmgR -y. Udey Pratab Smgli. L.R., 23 I.A., 64: X 

•Gale., 838 ... 

Bbau Bala i;. Bapaji Bapnji I.B.R., 14 Bom., 14 ... 

Bliyrab Bxiaruttee Mohiint, /'« m 2l W.B., 340 

Bikao Khan 'e. Queen-Empross. 16 Calc., 610 

Bissessar Ball Sabop v. Mabaraja Liicbmessur Smgli. L.E., 6 I.A., 233 

Biyacb 'y. Mobidin Katti. 8 Mad., 70 * ... 

BHven v. Tbe New England Screw Companj'. 23 Howard, 431 ... 

Boddington, In re. 22 Oh. B., 697 ... 

Bodb Sing Doodiiooria v. Gmxesb Chtinder Sen. 19 W.E., 356 

Brown 'v, McGrati. 14 Peters, 479 ... 

Bnikaran Bai y. Gobind Nath Tiwari, 3:.L.E., 12 AIL, 129 

Byatbamma i?. Avnha. I.L.R,, 15 Mad., 19 

Bycanntnaut Paul Cbowdry 'v. Cassinaut Paul Obowdry. 2 Morley's Bi: 
Byknnt Natb Sen r. Goboollab Sikdar. 24 W.B., 391 


uB., 23 


'gest 69. 


PAGE 

31 

44S 

49S 

263 

155 

164 

108 

130 

4' 

277 

170 

851 

m 

321 

141 

177 

330 


Casburnep. Soarfe. 2 W. & T.L.C,, 1035 ' 

Oastelli -y. Cook. 7 Hare, 89, 99 . , ... ... 

' Cecils. Bntcber. 2 Jab. & W., 565 ■' , ' .... 

Chakrapani Asari y. NarasingaBau. 19 Mad., 56 ... 

Cbandu Kunbamed. I.L.B., 14 Mad., 324 

Obangaran v. Obirntba. Civil Bevision Petition No. 445 of 1895 (unreporfced)... 
Cbannanam Pillay 'o. Mann Puttur. 1 Mad., L.J., 47 
Obatbni?. Aku. I.L.E., 7 Mad., 26 ... 

Cbenvirappa v> Pattappa. 11 Bom., 708 

Cberia Krisbnan Yisbnxi. I.L.B., 5 Mad., 198 
Ghdrakomen y. Ismala. 6 M.H.O.B., 145 
Cbmider Bbon Smgb, In re* 17 W.B.Or., 10 
Cbimder Madbtxb v, Bessessnre Debea, 6 W.B. 

Cockbnxn -y. Thompson. 16 Yes., 321 
Commissioners of Sewers of tbe City of London v. Geliatiy, 

Obpin Adamson. L.R,, 9 Ex., 845 ■ ... _ ... 

Coiy y.' Bristow. L.E;, 2 App. Cases, 262,-.' 276 ' ,, 

Court of Wards y. Yenkata Snrya Mabipati Bamafcrisbna Bow. 20 Mad 

-167 ... ■ .... 

Cnrsandas Govindji y. Yundrayandas Pnrsbotam. I.L.B., 14 Bom., 482 


.,184 


300 
, 66 : 

133 
127 
... S90 

300 

325, 329, 330, 331, 387 
'Sll. 

... ' ... ,.L 145 

as 

4.. SO 

' 132 

m 

' 115^ 

“ ,65 


L.B., 3 Ob. B., 016. 


^ . LB.,,, 6, App. Ca;Ses, ’740 at p. 830 ■■ - ' 

, |,I)ba;'odam t?, Seoretaiy of State. ■ LLiB^, 18 Mad., 91 
'"&ndekar v* Bandekars. 0 Bom.,, ^3 ' 

'ftAwan' Singb y. Mabip Singb. 10 AIL, 441 

,, .pite' Obowdtafn pmola Soondnreo'B^, fl W,B.. 422 


897 

494 


28B ' 
' m 

. 'm. 

^ im 



TABLE OF OASES OITE0, 




Pe Comas v. Frost. 3 M.P.C. (JE^.S.), 158 . 

• Po, Hart V* SteYonsoB* 1 Q.B.D., S13... 

Peo. Porter. . 3 T,B,, 13 ... 

Deo Prosad Sing v. Perta\Kaii'ee. 10 Oalo,, 86 

Diiojx Singh Basanfc Singh, 8 AIL, ’519, 527 

Dickinson, In re* L.B., 23 Q.B.D., 187 

Doe. d. Martin -i?. Watts. 7 T,E., 83 ... ... 

Doe. d. Feed v. Harris. 8 A. <& E., 11 

Doe. d. Gains V. Bouse. 5 G.B., 422 

Don r. Lippmann. 5 CL & P., 1 

Donald t\ Suckling. L.B., 1 Q.B,, 585.,, 

Doorga Snndari Dossee Siirendra Keshav Bai. 12 Oalo,, !686 

Duchess of Kingston Case. 20 State Trials, 470 

Dukharam Bharti Luchinnn Bharti. I.L.B., 4 Calc., 954... .i. 


PAG-E 

99 

SOI 

49 

50 
227 
301 
209 
179 
115 

99 

178 

338 

164 


Empress of India v* Pitam Bai, 5 AIL, 215 

Eravanni Eevirarman v, Ittapu Bevivarman, I.L.B., 1 Mad., 153, 157 

]Sse parte Gaines. L.B., 12 Ch. D., 314 ... 

Ex parte Milner in re Milner. L.E., 15 Q.B.D,, 605 ... . .. 


80 

467 


Fakir Mnhammad v, Timmala Chariar. 1 Mad., 205 

Fanindra Peb Baikat v. Bajeswar Das. 11 Calc., 463 

Fateh Chand v* Muhammad Bakhsh. I.L.B,, 16 AIL, 259 

Field V, Farrington. 10 Wallace, 141 

Fitzgerald Champneys. 30 L.J.Ch., 782 

Fos r. Jones. 7 B. & C., 732, 734 

Fuokoriiddeen Mahomed Ahaan v. Mohima^^Chunder Chowdhery. 

529 

Fuzal Mahammad Phul Knar. I.L.B., 2 AIL, 192 


I.L.B., 4 Calc. 


178 

233 

100 

483 

192 

25 

479 


G 

Games ex parte* L.E., 12 Ch. D., 314 ... ... 

Ganendra Mohan Tagore v. Upendra Mohan Tagore. 4 B.L.B , 103 

Ganga Prasad v* Ohnnni LaL I.L.B., 18 AIL, 113 

Gangaraju v. Kondireddi Swami. I.L.B., l7 Mad., 106 

Ganga Sahai i\ Lekhroj Singh. I.L,B., 9 All., 253, 267 

Gansavant Bal Savant v* Narayau Dhond Savant. I.L.E., 7 Bom., 467 

GMzadm Fakir Baksh. LL.E., 7 AIL, 73 ... 

, Godfrey Davis. 6 Yes*, 43 .' ... ^ 

Gokaldas Gopalclas r. Puranmal Premsnkhdas. I.L.B., 10 Calc., 1035 
Gooroova Button i;. Harainsawmy Button. 8 M.H.0.E,, 13 
Gppalasami t?. Chinnasami, I.L.E., 7 Mad., 458 . ... .w 

i^.j^o|>aludm V* Vaakataratnan^ I,L*Et 18Mad.-^;1^5 


467 
182 
39 
393 
43 
132 
367 
178 
^ 275 

' m 

217 

37 ^' 



TABM OF CASES CITBE, 


Gour Sundiir Lahiri v. Ham Ohunder Ohowdhtiry. l.L.B., 16 Calo., 855 

Gubbins t*. Creed. 2 Scb. 1^5 Lef., 225 ... ,••• 

Gopi Keddi t’. Malianandi Beddi. 15 Mad., 99 ... , 

GariviBeddi -If. Cbinnamma. I.L.E., 7 Mad.,- 93 

Garnvayya 'z;. Tadayappa. I.L.E., 18 Mad., 2G ... ... . ' 


Haji V, Atbaraman. I.L.E., 7 Mad,, 513 ... ... 

HalU*. Joacbim. 13 B.L.R., 34 ... ... ......... 

HalljZTi re. L.K., 35 Oh. D., 551 ... ... ... ... ... 

HanmaBtram Sadlinram Pity v.-Bowles. 8 Bom., 561 

Earcbaram Singh v. Har Shanker Singh. 16 All., 464 ... 

Earrisozi i’. Stewardson. 2 Hare, 530 ... ... ... ... 

Eart -y. Tara Prasanna Mnkherji. LL.E., 11 Calc.,A^18 ... 

Hasan Ali d. Siraj Husain. I.L.B., 16 All., 252 

Hazir Gazi 'v* Sonamonee Dassee. 6 Calc., 31 

Eemendro Goomar Mulliok v. Bajendrolall Moonshee. 3 Calc., i 

Hempammal Eanuman. 2 M.H.O.B., 4^r2 ... ... ... ‘ 

Hill 1^. Crook. 6 H.L., 265 ... 

Hobart^. Abbot. 2 Peere Williams, 642 

Holman 1). Johnson. Cowper, 343 ... ... 

Hnrrinath Eai v. Krishna Kumar Bakshi. I.L.B., 14 Calo., 147 
Hnrrish Chunder Chowdhry Kaiisunderi Debi. I.L.K., 9 Calo., 4SS 
Eurronath Ohowdbi'j 'v. Nistarini Chowdrani. I.L.B., 10 Calc., 74 

Husananna v. Linganna. I.L.P., 18 Mad., 423 

Hutchinson 1;. Massareene. 2 Ba. & Be., 54 


119, 135 
... '359 

... ' 179 
... 245 

m 

... 132 

... 110 
... 155 

... 132 

... 463 

M. 247 

... 330 

91, 492 


Ittiachan i\ Yelappan. I.L.B., 8 Mad., 484 


Ja^erbhoy Ludhabhoy Chattoo v. Chavlesworth. I.L.R., 17 Bom., 543 ... ... 101 

Jagadamba Ohaodhrani v. Dakhina Mohim Hay Chaodri. I.L.E., 13 Calo., 308... 42, 43 

Jagat Narain r. Jag Bup. 5 All., 452 ... ... 382 

Jagendra Bbupati v, Eityanand Mansing. LL.R., 18 Calc., 151 178 

Jainti Prasad 1?. Bacbu Singh. I.L.B., 13 All, 65 ... ... .8j>3 

Janaki v. Dhanu Ball 14 Mad., 454 ... 447 

Janki Kunwar t\ AJit Singh. l.L.R., 15 Calc., 68 311 

Janki Prasad '}>. TJlfat Ali. I.L.R., 16 All, 284 333 

Jatindra Mohan Tagore v, Ganendra Mohan Tagoro. 9 B.L.B,, 377 I75 

Jema Ahmad Ali Khan. I.L.R., 12 All, 207 4^ 

Jesoda Koor r. Sheo Pershad Singb/ l.L.R., 17 Calc., 33 ... .. 217 

Jijoyiamba Bayi Saiba -y. Kamaksbi Bayf Saiba. 3 M.H.O.B., 428 430 

litani'Bhai -y. 'Jim Blial 2 M.H.O.B,.-, ;462 ... ' 

Jogendxo Bob Boy Kut Pnnindro Deh/Boy- Kut>. ’ 14 M J.A., 367 
' Ju^go Mohuu Ghose Kaisree Ohtind. ' .9. MH.A.^ 260 ... - ■ .1 * ' ■ 4^^ ' 

Juggernaut Tagore. ■ 2 Mwley'sBigest, 67 ' ■ 177 ' 



TABLE OF CASES CITEB. 


Xlll 


E 


66, 131 

310 

138 

340 

81 

178 

367 

178 

.. 329, 330, 338 
463 


KalHani v, Narayana. I.L.E., 9 Mad., 266 

KancliaB Modi 'y. Baij NatH Singh. I.L.E., 19 Calc., 336 ... 

Eanharan Ivntti t’. Ufcliotti. I.L.E., 13 Mad., 490 ... ... .. 

Kanizalc Sukina v. Monohiir Das. 12 Oalo., 204 ... 

Kannan 'n. Tenjn. I.L.K., 6 Mad., 1 ... ... : ... ... 

Kasi Oiinnder Moaumclar, In re. I.L.E., 6 Gale., 440 ... 

Karim Bnkslit;. Queen- Empress. I.L.K., 17 Calc,, 574 

Karsandas Natba Ladkavahn. I.L.R., 12 Bom., 185 ... 

KassaMal. v, Gopi. I.L.R., 10 AIL, 389 ... ... ... 

Katama KatcMar v. The Rajah of Shivagunga. 9 643 ... 

Kearley v. Thomson, L.E,, 24 Q.B.D., 742 ... 

Keightley -y, Watson. 3 Ex., 723 ... ... ... ... 

Kennell 'y. Abbott. 4 Yes., 808 ... ... ... ... ... 

Khsmsa Bibi r. Syed Abba. I.L.R., 11 Mad., 140 ... ... 

King Hoare. 13M. &W., 494 ... ... v.. ... ... 

King Tower, 4 M. & S., 162 

Kisara Rukumma Ran Cripati Vijanna Dikslmtulu. 1 M.H.C.R., 369 ... 

Knight -u. Hunt. 5 Bing., 432 ... 

Koniappan Kambiar -y. Ukkaran Kambiar. I.L.R,, 17 Mac]*,, 214 

Kombi iJ. Lakshmi. I.L.R., 5 Mad., 201 

Komu 1 ?. Krishna. I.L.R., 11 Mad., 134 

Koylash Ohunder Ghose v. Sonatum Chung Barooie. I.L.R., 7 Calc,, 132 
Krishnaji Lakshman v. Yithal Bavji Ranje. I.L.R., 12 Bom., 626 

Krishnan v. Arnnachalam. J.L.R., 16 Mad., 447 

Krishnan r. Sankara Yarma. J.L.R., 9 Mad., 441 ... ... ... 

Krishna Panda V. Balaram Panda, I.L.R., 19 Mad., 290 

Krishnaramani Dasi v Ananda Krishna Bose, 4 B.L.R., 231 

Krishnasami r. Kanakasabai, T.L.R , 14 Mad., 183 ... ... ... ... 

Krishnasami V. Kesava. I.L.R., 14 Mad., 63 ... ... ... ... ... 

Krishnasami Mnppanor v. Sankara Row Peshyir. The Madras Law Reporter, 271, 
Kuin.ara Asima Krishna Deb. v. Kumara Kumara Krishna Deb. 2 B.L.R., 

O.C.J., 11 • 

Knar Sen. v. Mamman. I.L.R., 17 AIL, 87 

Kumba Linga Pillai v. Ariapiitra Padiachi. I.L.R., 18 Mad., 436 

Kunhacha Umraa v. Kutti Mammi Hajee- I.L.E., 16 Mad., 201 

Kurnpam 2amindar 1 ?. Sadasiva. I.L.R., 10 Mad., 66 ... ... 


187 

290 

463 

193 

482 
86 

132 

130 

30 

483 
60 

852 

167 

491 

183 

290 

866 

478 

177 

890 

363 

482 

449 


'Imchhan Kunwar Manorath Ram. '22 Calci, ,445* 

Lachman Lai Chowdhri v. Kanhay Lai Mowar. I.L.R., 22 Calo., G09 

Laker y. Hordern. L.E., 1 Ch, D., 644 , ... ... ... 

Lakshman Dada Kaik r. Ramohandra Dada Kaik. I.L.E., 5 Bom., 48, at p. 62 
Lala Muddun Gopal Lai v, Mussumat Khikhinda ICoer. L.R,, 18 I. A., 9 

Latchanna t), Saravayya. I*L.R., 18 Mad.,'i64; ' ' 

Loki Mahto v, Aghovee Ajail LalL I.L.E., ,5 Calc., 144 

London Chatham, and Dover Railway Compan;^, South-Eastern Railway Com- 
pany, 1893. App. Cas., 429 ... . ■ ... 

Luelmidaf Khimji Muljl CanJi.\LL.X4;:5/j|om.,.-2^ 


494 

45 

179 

liili 

223 

132 

135 

482 

S30 



TABLE OE OASES CITED, 


%ir 


M 


HadhavaB 'i?. KesliaYan. 11 Mad.;, 101 ... ... ... ... 

Madb-iib Clmnder Mozunidar v. Novodeep Ohunder Pundit. I.L.E., 16 Calc., 121 

Magaluri Garudiali Karayana Eungiab. 8 Mad., 850 

Mabaraui Hirnatb TCoer v. Baboo Earn Karayati Sing. 9 B.L.R., 2^4 

Mahomed Shumsool v. Sbewaki’am, L.E.,,2 LA., 7 

Malikarjuna Prasacla Naidu v. Durga Prasada OSTaidu. 17 Alad., 862 

Mallamiaia 'y. Yenbappa, I.L.E., 8 Mad., 277 ... ... ... 

Mallikarjiuia Eurga. I.L.B., 18 Mad., 406 

Mamu V. Kutfcu. I.L.B., 6 Mad., 61 

Mansab Ali v. Gukb Ghaiid. 10 AIL, 85 

Marshall a. Green. L.E., 1 C.P.D., 35... 

M'ata Dim Kasodhan Kazim llnsam. 13 Ail., 432 ... 

Mathura Das r. Baja Naiindar Bahadur. I.L.B. , 19 AIL, 39 

Mathura Das V. Baja Naraindar Bahadur Pai. L.R., 23 I.A., 138 

MeKewan •??. Sanderson. L.B., 20 Eq., 65 ... 

Micharaya Gurnvu V. Sadasiya Parama Guruvu. I.L.B., 4 Mad,, 319 
Milner ar L.R., 15 Q.B.D., 605 
Hinakslii t?. Bamanatha. I.L.B., 11 Mad.,, 49, 

Misri Lai i;. Mazhar Hossain,. I.L.B., 13 Calc., 263 , 

Mohendro Narain ChaturaJ v, Gopal Mondul. I.L.B., 17 Calc., 769 

Mohesh Karaiu Munshi v. Taruck Nath Maitra. , I.L.B., 20 Calc., ,487 

Mohun. Chundor Koondoo r. Azeem Gazee Chowkeedar. 12 W.B., 45 

Moidin ICutti r, Kidshnan. I.L.B., 10 Mad., 322 
Monappa r. Snrappa. I.L.Ii., 11 Mad,, 335 

Mozley v, Alston. 1 Philips’ Bei^orts, 798, 799 

Muhammad Naimullah Khan v. Ihsamillah Khan. -I.L.B., 14 AIL, 220 ... 

Mukta 1 ?. Dada. I.L.B.., 18 Bom., 216 

MulHck Kefait Hossein v. Sheo Pershad Singh. I.L.E., 23 Calc,, 821 

Momtaz Begum v, Fateh Hussain. I.L.B., 6 AIL, 391 

Murtunjoy Chuckerbutty v, Cockrane. D 10 ALLA., 229 ... 

Alussumat Bhoobun Aloyee Debia -r. Earn Kishore Aoharj Chowdhry. 10 MJ.A., 

,-279' * 

Muthunarayana Beddi v, Bayalu Eeddi. Second Appeal No, 181 of 1895 (ua- 

reported) ... ... . .. 

Muthusami v, Muthukumarasami. I,L.B., 16 Mad., 23 j in P.C., I.L.E., 19 Mad., 

348,348 

Muttayan Ohetti r. Sivagiri Zamiudar. LL.R., 3 Mad., 370 

Mutter V, The Eastern and Alidlands Bailway Company. L.E., 38 Oh. I)., 92, 

* 101 


FACE 

332 
384 
... 447 

... 178 

... 433 

... 203 

... 371 

162 
295 
... 150 

.. 03 . m 
... ■ 39 

... .151. ^ 

... , 375 
85 ', 
90 
86 

... 289 

MM 

351 
.. 142 

410, 412 

494 
• * : 42 

.. 498 

.. 100 


1?G 


83 


-N 

Nagalufechmee TJmmal Gopoo>kdaraja Chetty. 6 ALI.A., 309 
Nagappa -y. Devu. I.L.B., 14 Mad., 55 : 

Nagendro Nath Mulliok r. Mathura Mahun Farhi. I.L.B-., 18 Calc., 368 

Nanak Bam. 'y. Mehm Lall, I.L.B., 1 All,, 487 i 

fend Bam v, Sita Bam. I.L.B., 8 AIL, 545 ... 


M. 177 
253 
478, 480 
■■ 4i3 

m 


Nayanlvarh. 4 251. Xff 


TABLE OE CASES CITED, 




Narasiuilia v, Tcerabliadia. I.L.B,, 17 Mad., 287 

Harasimlia Faidu •?;. BamaBami. 18 Mad., 478 

Narasimma i’. Hufctayaii. ■ 13 Mad., 451 

ISTarajana v. liTarayana, 11 Travancore, L.B., 112 

Karayan Gop Habbii i). Fandurang Ganu. I.L.B.J 5 Boiri., 685 
Karayaa Yittal Maval v. Ganoji. 15 Bom., 692 

Narayaiia v. Farayana. I.L.E., 8 Mad., 284 

Karoliari u, Aiiparnabai. 11 Bom., 160 

Naro Hari Bhave V. Yithaibliat. I.L.B., 10 Bom., 64S 
Matesa v, Yenkataramayyau. I.L.B., 6 Mad., 135 

Matha Badri Das. I.L.B., 5 All, 614 

Nattlin Singh v. Giilab Singb. I.L.E., 17 All, 167 

Meel Kisto Deb BiU'moBO -y. Beer Olmnder Tiiakoor. 12 M.I.A., 523 
Kidhoomoni Debya v, Saroda Pershad Mookerjee. L.B., 3 I.A., 255 
Milakandan 'y. Tliandamma. I.L.B., 9 Mad., 460 
Milakanfca y. Krishnasami. I.L.B., 13 Mad., 225 
KobmChiinder Karr v, Bojomoye Dossee. I.L.R., 11 Calc., 264 
IsTobodeep Chander Oiiowdliry v. Brojendra Lall Boy. I.L.B,, 7 Calc., 40G 

Murbibi v. Hasen Lai. I.L.B., 7 Bom., 637 

Musserwaujee -y. Pursutum Doss. I.L.B., 11 Calc., 298 
Kynakka Bouthen -y, Yavana Mahomed Naina Bouthen. 5 M.H.C.B., 123 


351, 


PACE 

. 217.: 

. 119 

49 

. 138 

. 132 

39 

. 440 

34 : 
295 :;': 

3o3, 364 
... 119 

46 

... 175 

... 178 

... 119 

36 

50 

... ’ 272 
31 

... 359 

...20,252 


Oakshott r. The British India Steam Navigation Company. I.L.B., 15 Mad., 179. 359 

Oliver t’. Markandayyan. Second Appeals Nos. 750 to 754 of 1892 (iirireporbed) . 393 

Orr y. Muthia Ohetti, I.L.B., 17 Mad., 501 232 

Orr y. Siindra Pandia. LL.E., 17 Mad,, 255 311 


j^adgaya y. Baji. I.L.B., 20 Bom., 549 ... ... .. 

Padwick V. Stanley, 9 Hare, 627 

I^lblaniappa Ghetti y. Bayappa Ghetti. 4 M.H.C.B., 119 

Patam Singb v, Lalji Mai. I.L.B., 1 All, 403 2 

Parekb Banchor -y. Bai Takhat. I.L.B., 11 Bom,, 119 

Parker y, Brancker. 22 Pickering, 40 

Periasami t?. Poriasami. L.B., 5 LA,, 61 ,,, 

27 Bern., m ... .... ... 

Philipps i’. Philipps. 9 Hare, ^3 ... 

Pollard v. Motbia. LL.B., 4 Mad., 234- 

Pratt 1 ?. Matbew. 22 Beav., 328,. at p. 334 ... 

Prosnnnokiima-r Sanyal 'y. Kalidas Sanyal I.L.B., 19 Calc., 683 

166 ... ... 

' •prndham i^MIlips. ' 2 Ambler, 763 

"■A,'.'' . / ;,a.: ^ 

fjneea Cbampneys. L.B.,'6 C.P., 394 ' - v . - 

D.Obnmroo Boy. 7 W.E.Cr.', 36 

Bisbesbar. 124 . ' ♦.,» 


39 

420 

492 

337 

... 119 

100 

262 

i7a 

... , ... , ,42a. 

■ ... , ... , ,238 

... - 179 
S.C., 19 LA., 

352, 489 
330,338 


.482 

, W 



tablJei os* oasbs citbo. 


Qneen-Empress v. Ohinna Basuva Ghetti. Criminal Koyision Case No. 662 of 

1S95 (xinreported) 

Queen-Empress v. Giidiyati Samuel. Criminal Eerision Case Ho. 153 of 1S04 

(unrepoHed) ... 

Queen-Empress “y. Karim Buksb. I.L.E,, 14 Calc., 633 

Queen-Empress r. Kutrappa. I.L.E., 18 Bom., 440 386 

Queen-Empress u, Manuatha Acbari, I.L.E., 17 Mad., 260 ... ... 471,473,4/4,475 

Queen-Empress -y. Harain. I.L.E., 9 All., 240 ... ... r- •“ 4 

Queen-Empress r. Sheodibal Eai. I.L.B., 6 All., 487 ... ... ... 

Queen-Empress v. Umayan. Criminal Eevision Case Ho. 660 of 1893 (un- 

reporfced) 

Queen-Empress Yenkataratnam Pantulu, I.L.E., 19 Mad., 14 

Queen-Empress v, Yirappan Ohetti. Criminal Eevision Case No. 60 of 1895 (un- 

reporfced) 

Queen-Empress V. Yohan. I.L.E., 17 Mad., 391 ... . ... 


n.v,n. LL.E., 14 Mad., 88 ... ■ ... 4U 

Bai Eaghunathi Bali Eai Mabaraj Bali. L.E., 12 1.A., 112 ; I.L.E., 11 Calc., *777. 202 

Bagava Eajagopal. I.L.E., 9 Mad., 39 ... ... 393 

Bajagopal, re. I.L.B., 9 Mad., 447 ... ... 408,410,411,417 

Baja Sahib Prablad Sen v. Baboo Budhu Sing. 2 Beng., L.B., 111 ... ... 62 

Bajab Yurmah Yalia v, Bavi Yurmab Kunbi Kutty. I.L.B,, 1 Mad,, 235 ... 145 

Eajendro Kishore Singb n. Bulaky Mabton, LL.B., 7 Calc., 367 ... 60 

Bama-y, Tirtasami. LL.B., 7 Mad., 61 303 

Bamacbandra v. Appayya. I.L.B., 7 Mad., 128 145 

Bamacbandra Gorind Manik v, Sono Sadasbiv Sarkbot. I.L.B., 19 Bom., 651 ... 403 

Bamacbandra V. Yenkafcarama. I.L.B., 13 Mad., 516 gg 

Bamacbandra loisbi V. Hazi Kassim, I.L.B., 16 Mad., 207 ... 27 

Bamacbandra Narayan Siugli r. Narayan Mahadev. I.L.B,, 11 Bom.-, 216 ... 263 

Bama Krisbnamma -y. Bangayya Appa Bau, CiTil Eevision Petitions Nos. 29 to 

117 and 198 to 205 of 1895 (unreported) ... . 

Bamakrisbnappa v. Adinarayana. I.L.B., 8 Mad., 511 304 


Bama Kurnp v. SrideYi. LL.R., 16 Mad., 290 

Bamalaksbmi Ammal v, Sivanantba Perumal Setburayar. 14 M.LA., 670 

Bamanadan Bangammal. I.L.B., 12 Mad., 260 

Bamasami Bbagavatbar v. Nage-ndrayyan. I.L.R., 19 i^ad., 31 

Bamayya v. Snfobarayudn. I.L.B., 13 Mad., 25 

Bam Charan Bbagat v. Sbeobarat Bai. I.L.E., 16 All, 418 
Bam Cbunder Sbaba -y. Manick Cbunder Bauikya. I.L.B,, 7 Calc., 428 
Bam Cbunder Singb v, Macllio Kumarl 12 Calc., 484 
Bamesbwar Mandal Bam Cband Boy. LL.B., 10 Calc,, 1034 
Bam Kali v, Kedar Hath. I.L.B., 14 All., 156 

Bamunni Sbanku. LL.B., 10 Mad., 367 

Bangammal 'i?, Yenkatacbari, LL.R., 18 Mad.,, 378 323,320. 

_:feil^gammal t?, Yenkatacbari- LLX, 20 MacV32a .... ' 

Bitmuhr&mmh, LL,li> X6 MadyrESB. .;v . 


352, asa, 364 




323, S2D, 880, 381, 88? 
■ ... . 880 


OB OASIS OIBIB. 


Tvil 


Bex JipLstices’of StaffordsMre, 6 A. & E., 84, 100 
Eicliardson -i;. Hastings. L.J., 13 Ok. 142 ... 

. Eiskton tr. Cobb. 5 Mj. & 0. 145 ^ ' 

Bobinson v» Preston. 4 K. & J., 505 
BonBillon v» Eonsillon. 14 Ck. D., 351, 370, 871 
Bundeil t?, Murray. Jacob, 311, 316 ... 

Bnngama t?. Atokama. 4 M.I.A,, 1 v.., ■ 

Eupabai v, Audimalam. I.L.K., 11 Mad., 846 


s 


BAGS 

' 142 
170 
'222 
■ 115 
67 
176 
275 


Sadagopa v. Jamnna Bhai. I.L.R., 5 Mad,, 54 ... ... 

Samal Natkn v. Jaiskankar Dalsnkram. I.L.R., 9 Bom., 254 
Saminadka PiUai v. Tkangatkanni. I.L.E., 19 Mad., 70 ... 

Sankaran t?. Raman Hntti. LL.R., 20 Mad., 1-52 
Sanknnni Hayar v. Harayanan Hambndri. I.L.B., 17 Mad., 282 
Saroda Perskad Ckattopadkya v, Brojo TSTantk Bkutta Charjee. I.L.B., 6 Calo., 

910 

Sartaj Hnari v. Deoraj Hnari. I.L.R., 10 Ail., 272 
Sokibsby v, Westenkolz. L.B., 6 Q.B., 165, 159 

Schloss V. Stiebel. 6 Sim., 1 

Scott V, Irving. 1 B. & Ad., 612 

Secretary of State for India r. Hunja. I.L.B., 5 Mad., 163 ... 

Secretary of State for India n. Yira Eayan. I.L.B., 9 Mad., 175 
Secretary of State in Council of India v. Kamackee Boye Sakeba. 7 M.I.A,, 476. 429 


119 

90 

.. 218 
408, 417 
.. ' 853 


172 

115 

179 

277 

303 

302 


Seetkarama v. Yenkatakriskna. I.L.R., 16 Mad., 94 

Skam Lall Mitra n* Amarendro Hatk Bose. I,L.B., 23 Calc,, 460 ... 

Skankaran v. Keskavan. I.L.B., 15 Mad., 6 

Skem Ska v. The Queen-Empress. I.L.B., 20 Oalo., 642 

Sidlingapa v, Sidava Kom Sidlingapa. I.L.B,, 2 Bom., 624 

Sirdar Gurdyal Singk v. Eajjak of Paridkote. L.B., 21 1.A., 171, 186 
Bivaganga Zamindar v* Lakskmana. I.L,B., 9 Mad,, 188 ... 

Sivagnana Tevar u. Periasami. I.L.B., 1 Mad., 312 

Siva Subramania Maicker v, Krisknammal. I.L,E., 18 Mad., 287 ... 

Siva Subramanya v. The Secretary of State for India. I.L.B., 9 Mad., 285 

Skinner u. Orde. I.L.B., 2 AH., 241 ... ... 

Smart v* Sandars. 3 C.B., 400, 401 ; S.O,, 6 O.B., 896 ,,, ,,, 

Smith V. Anderson. L.B., 15 Ok. B,, 247 

Sobkanadri Appa Ban -r. Gkalamanna. I.L.B., 17 Mad,, 225 

Soobul Okunder Law v, Bnssick Lall Mitter. I.L.B., 15 Oalo., 202 
Sri Devi Kelu Eradi. I.L,B., 10 Mad,, 79 ... ... ... 

Srikkanti Narayanappa v. Indupuram Bamalingam. 3 M.H.’C3., 226 
SrSnatk Kur i;. Prosunno Kumar G-kose. I.L.B., 9 Calc., 934 
- Snnivasa Smperamanar. LL,B., 2 Mad.j 42 ' ... ... 

Srinivasa Ckettyu. Nanjunda Cketty. LL.B., 4 Mad., 174 ... 

Bri Baja Gopala Krishna v, Bami Beddi. Second Appeal Ho. 1260 of 1895 

,, , ,{nmfeported) ..a' *•* . • ..i - ^ ... 

'' 8|i^ Baja Jaganadkftf* Sri Baja PeddaPnldr. .,.LL.R., 4Mad., 871 > • ^ 

l4l4,B.,^3.Mad., 1§ : '.*r; ^ *** " ...t ..i: 


... 275 

330, 338, 494 
... 130 

... 193 

31 

... 116 
... 207 

174 


. 99 

72 

, 394 

. 226 
. 130 

. 139 

494 
460, 451 ’ 
...■ ”303 


47S 


0 


xnii 


TABIiE OS* CASHS CITED, 


Sriramulu v, Boblianadri Appa Eau. I*L,E>, 19 Mad,, 21 

Steedsf V. Steeds. L.B., 22 Q.B.D., 54*0 * 

Steel <l; 0o. v. Toiiclaamoyi ObowdliraiB. I.L.E., 13 Oalo., Ill 
SfcreeEaJali Yanamula Yenkayainali Sferee Bajab Yauumula Boochia 

dora. IBMXA., 333 

Siiba Singh Sara Frajs Kanwar. I.L.E,, 19 All., 215 
Snbbaran Ka^yndn 'y. Yagana Fantnln. 19 Mad., 90 

Snbbaraya 'y, Yythlinga. T.L.E,, 16 Mad., 85 ... v.i 

giibramanya ih Somasundara. LL.E,, 15 Mad., 127 .* ... ... 

Snbiia Bibi v. Hari Lai Das, I.L.E., 21 Oalo,, 519 ... ... ... 

Snbramanyan ^ 1 . Gopala. LL.E., 10 Mad., 223 ... 

Snbramanya Paiidya Ohokka Talavar 'u. Sivasubramanya Pillai. I. 

Mad., 316 

Bnkry Kurdeppa v. Goondakull Kagireddi. 6 M.H.C.E., 71 
inndai'am t?. Sithammal. I.L.E., 16 Mad., 311 ... ... . .. 

Snndararaja Ayyangar PattanathnsaTiii Tevar. I.L.B,, 17 Mad., 306 
Sundrammal n Eangasanii Mudaliar. I.L.E., 18 Mad., 193 

Snrjan Eaot v, Bhikari Raot. I.L.E., 31 Oalo., 213 

Suryanna V. Dnrgi. I.L.E., 7 Mad., 258 , ... ... 

Syed Ali Saib v. Zamiaday of Salar. 3 M.H.C.E., 5 

Syed Mohidin Hassen Saheb, In re, 8 M.H.C.E., 44 

Symes v. Hughes. L.E., 9 Eq., 476 


Teiikon* 


TAm 
394^ 
464 
367 

... . ' in 

... 347 

... ' . ... ■ 50 
... . 97 

... 146 

352 

130 

.L.E., 17 

■■■■..;■ '":i7S""" 

GO 

... .. , 43 

, 365 

349 ' 

..,’•■■,,,90 

... 329, 330, m 


Tai v. Lada. LL.E., 20 Bom., 801 ... ... 

Taraehand v, Eeeh Earn. 3 M.H.C.E., 50, at p. 55 

Taylor Bowers, L.E., 1 Q.B.D., 291 
Thaokersey Dewraj v, Harbham Harsey. I.L.E., 8 Bom., 432 
Thakar Darriao Singh v, Thakur Darri Singh, L.E., 1 I.A., 1 
Thandavan v. Yalliamma. I.L.B., 15 Mad., 336 
Theiiju -y. Ohinimu. I.L.E., 7 Mad., 413 ... 

Thar ttelPs case. 1 Step. H. Criml. L., 227 ... 

Tirtha Sami v, Seshagiri Pai. I.L.E., 17 Mad., 299 
Tod v, Eanhamad Haji. LL.E., 3 Mad., 176 ... 


330, 331 
»(• 402 

.*• 203 

61 

... 131 

... 200 
49 

... ISt 


Ukkii Katti, LL.E., 15 Mad., 401 

Umaid Bahadar y. Udoi Ohand, LL.E., 6 Calc., 119 ... 

Timed Ali v. Salima Bibi. I.L.E., 6 All, 383 

TTnnoda Pergand Mookerje® v, Kristo Goomar Koitro. 15 B.L.l; 


310 

343 

49$ 

m 


Talamar&ma Tirappa. I.L.B., 5 Mad., 145 

ValHnayagam Pillai -y. Peohshe. 1 M.H.CJRi., 326 
Yanangamndi Bamagami. LL.E., 14 Mad., 406 ... 

T^nakot Narajanan Nambtiri v,; Taranakbt .KaraynDiii ifaintori, 

:„;!a*a-02S " ' ' ' 


LL.B., 2 




146 

17ft 

411 

•Ifti 


•TABLE OB CASKS OITKI). 




Tasi 5 de¥a 1 ^. Harayana. LL.B., 6 Mad.» 121 ... 131 

Tasudeva Upadyaya -u, Yisvaraja TBirthasami. I.L.E., 19 Mad., 331 407 

Yeei’amiaaa Abbiaii. 18 Mad., 99 2o0, 478, 480 

Y 0 iil:ata v. Harayya. L.E., 7 I. A,, 38 264 

Yenkata -y. Parthasaradhi. 16 Mad., 220 ... 242 

Yenlsata Bama. I.L.B., 8 Mad., 249 456 

Yenfeataebarlu v* Bandappa. I.LB., 15 Mad., 95 303 

Yenkataclaellam Ohetti v. Andian. T.L.B., 3 Mad., 358 62 

Venljataraina v, Meera Labai, I.L.B., 13 Mad., 275 ... ... ... ... 244 

Yenkataramaiina Venkayya. LL.B,, 14 Mad., 377 ... 233 

Yenkata Bama Bau 'y. Yenkata Suriya Ban. I.L.B., 1 Mad., 281 5 s.o. in P.C,, 

I.L.B., 2 Mad., 333 ... 175 

Yenkatasami Kristayya. I.L.E., 16 Mad., 341 ... ... ... ... 19, 252 

Yenkatasami Baik v. Cbinna Narayana ISTaik. Appeal against order Bo, 32 of 

1894 (nnreported) 443 

Yenkataramanna v. Viramma. I.L.B., 10 Mad., 17 ... ...325, 328, 329, 330, 331, 337 

YiraragkaYa -y. Snbbakka. I.L.E., 5 Mad., 397 ... ... 370 

Yisbnn Keabay V, Bamchandra Bhaskar. I.L.B., 11 Bom., 130 119 

Yitala Bntten y. Yamenamma. 8 M.H.O.B., 6 175 

Ymanagaram Mabaraja v. Suryanarayana. 9 Mad., 307 146 

Yydinatba y, Snbramanya. I.L.B., 8 Mad., 235 ... 290 


Wallace y. KelsalL 7 M. & W., 264 
WatBon y. Dennis. 4 Be GJ, and S.B., 345 
Womersay y. Bally. 26 L.J., Excb,, 220 


463, 464 


Yasbrant Bay y. Basbi Bai. I.L.B., 12 Bom,, 26 ... 


... 475 


^amindar of Bivagiri v. The Queen. 6 Mad., 29 339, 340, 341 



THE 


INDIAN LAW EEPOETS, 


APPELLATE ORIMIJSTAL. 

Before Mr, Jmtwe Siibmmmia Ayyar and Mr, Justice Davies, 
QUEEN-EMPEESS • 


SUBEAMANIAN aistb othees.’*' 

Tmal Code^ «. 188-- Xocai Boards Act — Act V of 1884 (Madras)j ss, 98, 100 — 
Disobedience to notice. 

The President of a Local Board, acting under Act V of 1884, issued a notice 
calling upon a person to remove certain encroachments on a public road within 
ten days s 

Seld^ that such a. notice was not an order within the meaning of section 188, 
Indian Penal Code, and a person neglecting to obey it could not be convicted 
tinder that section. 

CXSBS referred for tEe orders of the High Coxirt under section 438 
of the Oode of Criminal Procedure hy J. Hewetson, Acting District 
Magistrate of Malabar. 

The facts of this case appear sufBciently from the letter of refer- - 
'ence, which was as follows : — 

“ The accused in each of the cases has been sentenced to a fine 
of Es. 10, or in default to one weeFs : simple imprisonment for 
disobedience to an order of the Taluk Board President of Mala^ 
puram to remove encroachments on the public road, an offence 
^‘' punishable under section 188, Indiah Penal Code. 

‘‘ I am of opinion that failure to remove an obstruction in obe- 
dienee to a notice under the Local Boards Act is not punishable 
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under section 188, Indian Penal Code. The procedure to ha 
observed is prescribed by section 100 of the Local Boards Act, 
vMoh says that.tho' 'president is to have the obstruction removed 
and recover the coats from the defaulter. 

^^In criminal revision case No. 668 of 1885(1) it was laid 
down that a lawful order for the removal of an obstruction from 
a public way can only be issued in the mode and by the officer 
“ named in chapter X of the Code of Criminal Proeediire. The 
president of a taluk board is not one of the officers named in 
section 133, Criminal Procedure Code. 

I have the honour, therefore, to request that the convictions in 
these cases may be set aside and the linos ordered to be refandedd^ 

The material portions of sections 98 and 100 of the Local 
Boards Act necessary for the purposes of this report are as foL 
lows : — 

Section 98. (1) No wall, fence or other obstruction or an- 
^‘croachment shall be erected on any public street without Ihe 
‘‘written permission of the; president of the taluk board or some 
“person duly authorised by him in that behalf; nor dball any 
“ building* be erected without such permission over any sewer 
“ drain or any part of a sewer or drain, or upon an)’* ground which 
“ has been covered, raised or levelled wholly or in part by street- 
“ sweepings or other rubbish. 

“ (2) If any person erects such obstruction or building without 
“ such permission, or, where such permission shall have been 
“ granted in a manner contrary to or inconsistent with the terms 
“ of such permission, the president of the taluk board, or other 
“ person duly authorised as aforesaid, may by notice in writing 
“require the person who shall have erected the obstruction or 
“ building to remove the same within a time to be specified in such 
“notice. 

“ Section 100. (1) If any person to whom a notice shall' have " 

“ been given under the provisions of this Act requiring ;• 
“execute any 'work omits "to ’comply with such notice,, lie 
;“'dent of the talnk. board, or any person authorised' by him in ^ J 
“ behalf, may cause such work to be executed. 

' ^ ^ (2}'‘ The ' expense#;. incurred ' 'in the execution ol suah’'^ 

“ aiatt‘!:te”paS by 4b pbriokto whom the notice shall 
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given, and stall be recoverable in the manner hereinbefore 
a provided for the recovery of the arrears of the tax on honses.^^ 
The Acting Public Prosecutor (Mr. Suhramaniam) for the 
Crown. 

The accused persons were not represented. 

Okbee. — ^B eading sections 98 and 100 of the Local Boards Act 
(¥ of 1884) together, it is dear that the notice prescribed by the 
former section is a mere preliminary to the action to be taken by 
the president himself and not by the party under the latter 
section. The notice in question is, therefore, merely a notice and 
not an order of the kind contemplated in section 188 of the Penal 
Code. ' 

We accordingly agree with the District Magistrate that the 
convictions were wrong and set them aside and direct that the 
fines, if paid, be refunded. 


APPELLATE CRIMINAL. 

Before Mr. Justice Subrammia Aggar and Mr. Justice Davies. 
„ . , , ALBAEIGHAI BAVUTHAB 




MOHIDIN 


. . Vrimkml Procedure CodOf s. 488 — Maintenance — Sentence of imprisonment on 

default 

The imprisonment promded by section 488, Criminal Pi^ocedme Code, in defanlfc 
of payment of maintenance awarded is not limited to one month. The maximnm 


term of a month^s imprisonment may be imposed ipi sttch arrear. 

’ Case referred, ty p. Broadfoot, Aet^ Sessions Judge bf 
TrioMaopoly, for the orders of the High, Court, under section 438 

Cede of Ofiininal Procedure, ■ , ■ 

The case was stated as follows . ! 

“Mohfdin Bihi, on hehalf of her nimor daughters, put in a 

/ ' I ' ' ' ‘'ntT . • 'nV ) 1 1 it . 1 3 
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Ailapichai “ AUapichai EaTOthax for realization of Es. 83-14-5,^ being tbe 
Eavdthae « aeoiunulated arrears of maiatenanee for 55 months and 28 days. 

Mohidin “After fall enquiry the Head Assistant Magistrate was not 
“ satisfied that the said AUapichai is unable to pay the said arrears 
“and ordered him either to pay Es. 83-14-5, or to undergo 
simple imprisonment for a term of six months. 

“ I am of opinion that the said order of imprisonment for six 
“months is probably iEegal (vide Qufen-Emprm v. Naraiuil), 
“ though in Biyacha v. Mohidin Kutti{2) the period of imprison- 
“ment for default of payment of accumulated arrears was four 
“and-a-half monthlf kd the High Court did not comment on 
“ this ; still the case was not argued on that point, and I doubt if 
“their Lordships meant to approve of more than one month. 

“ Any way, I submit that, in my opinion, the sentence of six 
“months is excessive. The man has now served two months and 
“ three days. 

. “Under these circumstances I have the honour to request the 
“ Honourable Judges of the High Court to modify the said order 
“of the Head Assistant Magistrate: the prisoner has this day 
“ been released on bail.” 

The parties were not represented. 

OsDEK. — The question before us is whether the maximum 
sentence which may be imposed on any one occasion under section 
488 of the Code of Criminal Procedure is one month, or whether 
a longer term may be imposed at the rate of one month's im- 
prisonment for each month’s arrear remaining unsatisfied. In 
High Court Proceedings, dated 19th April 1871(3), this Court 
remarked that only one month’s imprisonment could be awarded, 
but this observation was made with reference to the terms of 
seotion 316 of the Criminal Procedure Code then in force (Act 
XXY of 1861) which runs as foEows ; — “ The Magistrate may, for 
“ every breach of the order by warrant, direct the amount due to 
“ be levied in the manner provided for levying fines ; or mAy order 
“Wicsh person to he imprisoned with or without hard labour for 
“ any term not exceeding one month.” 

; 4 , . The words of section 488 of the present Code are very differeiai 
'.i:_:T^-’are:T--‘:Hhe Magistrate may, for every breaob‘Of the ordifi 
r “isShea warraht tor M^ingYhe amount due in manner hmh: 

■ , I 

ilil? ^ ® ''i: 
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before provided for levying fines, and may sentence such, person 
for the whole or any part of each month'^s allowance remaining 
“ unpaid after the execution of the warranty to imprisonment for 
a term which may extend to one month,’’ The change is sig- 
nificant, and the words “ for the whole or any part of each 
^^month^s allowance” are unmeaning, if, in, any case, the maximum 
sentence can only be one month’s imprisonment. In the in- 
terpretation put upon the section by the Allahabad High Court 
{Qmen^Bmpress v. Narainil) ) we are therefore unable to agree. 
The difficulty suggested by Edge, C.J., in determining to which 
month ont of several a sum levied should be appropriated does not 
seem to be important. The procedure contemplated by the Code 
appears to be to deduct the sum levied from the sum due, and 
then to ascertain how many months’ arrears the balance represents. 
The maximum imprisonment that can be imposed will, then be one 
month for each month’s arrears, and \if there is a balance re- 
presenting the arrears for a portion of a month a further term 
of a month’s imprisonment may be imposed for such arrear. 
Our view is in accordance with the construction incidentally 
put upon the section by this Court hx Biyacha v. Mohidin 

Kum{%y ' ^ ^ ' -r. 

In the peculiar circumstances of this case we should not have 
been prepared to say the sentence was altogether excessive, but 
as the Sessions Judge has already released the prisoner on bail 
before the expiration of his sentence, we think it inexpedient 
that he should be again committed to jail. His bail may, there- 
fore, now be discharged. 


Allamchai 

Eaycthar 

V. 

Mohiuxn 

Bibi. 


(1) 0 All., 240. 
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APPELLATE CIVIL. 

Before Sir Arthur J. M. OoUins, Ki,, Chief Justice, and 
Mr. Justice Benson. 

189C. 8EINIVASAEAGAVA AYYANGAE asd atoxhbr (PiAiKWWs), 
October?. AppeLLAOTS, 


MUTTTFSAMI PADAYACHI ato anothee (Defekdants), 
Eespondbnts,* 

Limitation — Adverse possession — Ilent Recovery Act (Madras) — Act Will 0 / 1865«— 

Omission hy inamdar to obtain registration of title under Regulation IXVI of 

18Q%—Efect of--. 

An inamdar had not obtained rep^istration of his title under the regjHtfered 
landlord and could not therefore sue to enforce acceptance of pattas and had 
not oolleoted. rent from the tenants for more than twelve years : 

Meld) that the tenants had nph hy reason of these facts acquired rights againKt 
the inamdar by adverse possession. 

Second appeal against the decree of B. J. Sewell, 

Judge of Tanjore, in appeal suit No. 333 of 1894, ^versing the 
decision of E. B. Olegg, Acting Sub-Oolleetor of Tanjore, in 
summary suit No. 132 of 1893. 

The facts of this case set forth in the Judgment of the Suh- 
Collector were as follows : — 

“ This is a suit under Act VIII of 1865 to enforce aoceptaiabe 
“ of patta for fasli 1302; The patta was tendered to the defendant® 
“ on the 23rd June 1893, but they refused it. There is no ques* 
“ tion of the tender of patta. 

“ The issties in this suit are (i) whether the defeniahts W 
“ tenants of the plaintiffs and are bound to accept a patta ; (ii) 
“ whether the terms of the patta tendered are correct. 

“On the first issue the plaintiffs allege that they are f eg iafc^'' 

: .“inamdars of. the';‘Nadusettu’ of Tirupatorai. They';|®[^]^i 
’ ®' ®8l6”deed, ■ dated 19th Jkuuaiy 18fS, ' 

.^!*»'they derive their, titlb as, inamdair^ of ''this ‘Setfcd’^ 

“fo:^er inamdttj^.Sankm Peshwai. ^ Exhibit D is' ® 
y..." re%hue wgistw*‘&d|t^ the peite 'ter the lan^ 

;■ ' ii’'-''' * 
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“ Sankara Eow Peskwai to be entered in tkeir names on February Sbikivaba- 

1 EAGAYA 

lorn . ■ Ayyahgab 

The defendants’ eontentian on this issue is that they haY^e 
never paid any rents to the plaintiffs for over twelve years ; that Fadayache 
they have been in possession of their lands with all rights of 
ownership for over twelve years, and that, therefore, the plain- 
‘‘tiffs’ claim is barred by limitation* 

“The defendants rely on a judgment in A. S. Fo. 419 of 
‘‘ 1880 of the District Court, Tanjore. This was an appeal against 
‘‘ the decree of the Head Assistant Collector in summary suit No. 

“ 84 of 1880 in which Sanhara Eow Peshwai was first plaintiff and 
“ the present plaintiffs second and third, respectively. The District 
“ Judge then held that as the present plaintiffs had not then been 
“registered as inamdars in the Collector’s register, they were not 
“ entitled to tender patta though he ordered defendants to accept 
“ patta from Sankara Eow Peshwai. The defect of revenue re- 
“ gistry has now been overcome, and the question is whether the 
‘ “ defendants have acquired a title to the melvaram rights over the 
“ land by adverse possession for more than twelve years/’ 

The Sub-Collector held that the defendants were bound to ac- 
cept the patta tendered subject to a modification not now material. 

The District Judge reversed this decree and dismissed the suit 
with costs with the following remarks : — 

“ The right of the plaintiffs to take action as the landlords 
“ of the defendants was explicitly denied in 1880 and the matter 
b^^wa8 decided against plaintiffs. If the relation of landlord and 


■; WJUUiSbJIJLU had ever existed between thomj the tenancy was then 

“ put an end to. The defendants have held possession ever since, 

; “ although the bar stated in the deoidbn to the claim of . the . 
? “plaintiff’s (want of registry of the inamijin their name) was 
“ removed in 1884. The present suit was pot brought until 1 893. 

, “ I am of opinion that the plaintiffs’ Bait:, as landlords is barred, 

1 ,'*'“ md that the defendants are not the'm'te,AanEts.” 

III.; .The plaintiffs preferred this seeondlappeal. 

Ho one appeared for the respondents. 

IV'-'' i-’’ One appears .to 'oppotetbb apjpeal. ■ , We fin,d ^ 
to support the decree of the (District Judge.' 
appeal' snil'HoN’ 41f:,ffif';'t880 ■■(exhibit flid- ■ 


■i a»j 
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the lands as against the then landlord. It merely decided that 
the present plaintiffs (then second and third plaintiffs) had. not 
then obtained registration of their title tinder the registered land-* 
lord, and that they could not maintain a suit to enforce aeccptaiiee 
of patta until such registration had been made. The registration 
was made in 1884 and by that registration the plaintiffs for the 
first time obtained a complete title on which to enforce accept- 
ance of pattas. There is no evidence that the possession by the 
tenants was at any time hostile to the plaintiffs or their vendor. 
The mere omission to collect rent does not make the tenancy 
hostile. 

We must reverse the decree of the District Judge and restore 
that of the Sub-Oollector. The plaintiffs must have their costs 
throughout. 


APPELLATE CEIMINAL. 

Before Mr, Justice Subrmmnia Ayyar and Mr, Jmtice JDamm, 
QUEEN-EMPEESS ' ' 


ABDUL KADAE SHEEIEF SAHEB.’*^ 

Crimmal Procedure Code, $s. 195* 433— of an offence, g, 109, Penal 
Gode'-^ Sanction to %>rosecute unnecessary, 

TboEgb sanction to prosecxit© is necessar]?^ in cases falling xmdBt tb<9 seotions 
of tbe Penal Code set forth in section 195, Criminal Procedure Code, no meh 
sanction is required previous to the prosecution of a pteon charged with th^ 
abetment of such offences. 

Cask stated for the opinion of the High Court hy W. E. Clarke, 
Acting Chief Presidency Magistrate, in calendar case ¥ 0 . 18351. 
The case was stated as follows : — 

“ One Beejan Bi aconsed one Hyath Bi of criminal teeh of 
“trust ih calendar case Ho. 8'^32 of 1898 on the file of to 

“"Aconsed was ■ discharged under seotioh'YSSVOrimaiar'rrw^ 

Code. Hyath Bi snhsequently in calendar oase’^;.'®^ 

1896 applied for sanotion to prosecute Beejan Bi and one At 

Kadar Sheriff who was alleged to hare abetted Beejan Bi to 
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'** bring a falsa charge aga.mst Hyath Bi. ^ This Cotort, after 
inquiry, sanctioned the prosecution of Bee j an Bi for bringing a 
false charge, but, thinking that a sanction was unnecessary to 
support an action for abetment of an offence under section 211, 
Penal Code, declined to grant sanction to prosecute the alleged 
abetter. Subsequently Bee j an Bi complained of Abdul Kadar 
Sheriff having abetted an offence under section 211, Penal Code, 
and this Court issued a summons against the said Abdul Kadar 
“ Sheriff. It is now argued no proceedings will lie against Abdul 
Kadar Sheriff for abetment of an offence under section 211, 
Indian Penal Code, without sanction, I have now the honour 
to solicit an opinion as to whether abetment being a substantive 
offence punishable under sections of the Penal Code other than 
those mentioned in section 195, clause (b) of the Criminal 
Procedure Code, sanction is necessary before a Court can take 
cognizance of such an offence as abetment of an offence under 
, “ section 211, Indian Penal Code. I make this reference, as I am 
, ^ asked to do so, and the point seems one of importance regarding 
which a definite ruling would be of advantage to the public/* 

The Grown Prosecutor (Mr. B. F, Grant) for the Crown. 

Srinwasaragam Ghariar for complainant. 

Mr. Bamasami Baju for the accused. 

Ommox.— The abetment of an offence is an offence of itself 
'and is,, punishable under separate sections of its own. None of 
those sections is mentioned in clause (6) of section 195 of the 
. Code of Criminal Procedure, and therefore sanction need not be 
; obfclained in respect to them. 

The fact that the Legislature has not inoliided in section 195 
the sections of the Penal Code relating to abetment is probably 
; due to the circumstance that in the generality of oases the facts 
connected with the abetment are not likely to come before the 

. - ■ , • 

The costs of this reference must be paid by the accused at 
instoee it . . v ' ' 
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Before Mr. Jmtm Shephard and Mr. Justice Subramania Ayyar. 

1896 . ABBTJBAEEE SAHEB (AucTiosr-PtiECHASBE), AEMitiUST, 

October 1^. 

•” — «— — -- 

MOHIDIN SAHEB (Jxjdgmint-Dsbtob), Bbspohbbht.'^ 

Procedure Code, ss. 224, 311 — Application to set aside sale—Pffect of fraud 

— Auction^urchaser no party to fraud — Ahse7ice of certificate under s. 224-™ 

Mere irregiilaritij, 

A Judgment-debtor cannot have a Court sale set aside on the ground of fraud 
in tbe absence of proof that the auction-purchaser was a party to the fraud 
and that the fraud came to the judgment-debtor^s knowledge subsequent to the 
confirmation of the sale, 

The omission to transmit to the Court executing the decree the certificate 
required by s. 224, CiYil Procedure Code, is a mere irregularity which would not 
Titiate the sale. 

Petition under section 622 of the Code of Civil Procedure, pray- 
ing the High Court to revise the order of the District Judge 
of South Malabar in civil miscellaneous appeal No. 26 of 1895, : 

confirming the order of IT. Achutan Nayar, Principal District 
Munsif of Calicut^ in civil miscellaneous petition No. 2298 of 
1894. 

This was an application by the judgment-debtor to set aside a 
sale of immovable property in execution of decree No. 408 of 
1887 on the file of the Cannanore Munsif ’s Court transferred to the 
Court of the Principal District Munsif of Calicut for execution. 
The sale was effected on 6th June 1891 and was confirmed on 6th 
August 1891. , ' / ' ’ 

The grounds alleged for setting aside the sale were : first, that 
no notice of execution was served upon petitioner ; secondly, that 
the decree-holder was guilty of fraud in preventing service of 
notice by false representation; and, thirdly, that the transfer of ■ 

' execution to this’ Court was not accompanied by the certificate 
re<g[uixed by section 224 of the Code of Civil Procedure. 

• TheDistriot Munsif' found that notice was not served on’ the ' 
fudgment-debtor, secondly *•; that the- service of notice 'upon the^ ' 

" ^ ; '' ' " . ; ; ^ .(Hvl Bo. 04 of ‘ 
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defendant was prevented by the frandnlent representation of the Abbtjbakbb 
decree-holder, and, thirdly, that the absence of the certificate fb- 
qnired by section 224 wonld not vitiate the sale and he set aside the Mohibis 

sale as prayed. ■ On appeal tHe District Judge Goufirmed the order 
of the District Munsif and his order was as follows 

I am tmaUe to agree with the Munsif that a notice to the 
“ Judgment-debtor was required in this case, for I consider that 
'' the order passed under section 312, Oode of Civil Procedure, 
confirming the sale was distinctly an order passed against the 
person against whom execution was applied for. Indeed such 
“ an order is expressly referred to in the last clause of the section 
itself as an order made against a party. 

** But I can uphold the order of the Munsif on another 
ground, one that he would not allow, namely, the third objection 
“ taken by the judgment-debtors that the decree was not execut- 
able by the Munsif in the absence of the certificate required by 
“ section 224, Code of Civil Procedure. It must be taken that no 
such certificate ever existed because (i) it is not found in the 
record, and (ii) if it had existed, the Court would never have 
issued execution for the whole amount of the decree when a 
** substantial portion of it over Rs. 1,000, about oue-third of 
the amount, had already been realized. Until the certificate and 
^‘copies required by section 224, Oode of Civil Procedure, are 
‘ filed’ {vide sections 225 and 226) there is no material for the 
Court to act upon, in other words, it has no jurisdiction to 
execute. The execution proceedings in this case were, therefore, 
null and void ab initio, and on this ground I confirm the Munsif’s 
a order setting aside the sale and dismiss the appeal with oosts.’^ 

The auction-purchaser appealed. 

■ Bm for appellant. - . 

Sanharan Nayar for respondent. 

Obdbb. — T he petitioner, who was appellant in the District 
Court, seeks to have the order of the District Court set aside on the 
ground that the Judge exercised a jurisdiction which he did not 
. pbssess. ,That order' confirmed the order of the 'District' Munsif, 
which proceeded on the ground of .fraud practised upon the 
Judgment-debtor. _ ' ■ : '• ^ ’ ' , ' 

Jt, appears that the sale had been confirmed; before the appiica-^ ' 
tion-to set it ^ aside was made.f.v'That; /befog' so ' 5 we _ are of opinion 
that the ground assigned by the- Judge, :fornonfirimhg the Disfriet 
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Abbwb«bs MTOsifs order is not a TaHd one, becanse the omission to send the 
Sakkb eertifioate required by section 234, could not affecst the jurisdiction 
Mohiwn of fjig Oouit to sell/. It .'Would be. a mere irregularity not enti- 
tliug any party to have the sale set aside after conarmation. The 
only ground, as it appears to us, on ■which the order of the Dis- 
trict Munsif could be supported would be that the sale had been 
brought about by fraud to which the purchaser was a party. 
Fraud as between the decree-holder and the judgment-debtor 
only oonld not affect the purchaser. 

The District Munsif does not find distinctly that the pur- 
chaser was party to the fraud, and he also omits to say whether 
the fraud was discoTered after the confirmation of the sale. 

We are of opinion that, unless there was e-vidence tlmtthe 
purchaser was party to the fraud, and that the judgment-debtor 
discovered it subsequently to the confirmation of the sale, the 
District Munsif would have had no jurisdiction to set it aside. In 
the absence of such evidenced the case would be a proper one for 
interference under section 622. We must ask the Principal Dis- 
trict M nnsi'f of Calicut to return a finding on the above question 
within one month from the date of the receipt of this order. 
Seven days 'will be allowed for filing objections after the finding 
has been posted up in this Court. 


APPlLLi-TE ORIMIFAL. 

Before Mr-. Justice Sulrainmm Ayyar uni Mr. Justice Danes. 

: 1896. QTrEEN-EMPRESS - 

September ■ ^ •, . , * '■ ; 


PATJE ASH OTOTus.* , , 

Miaii. Christian Marriage Acirir-Aet XV of 1872, «. e8~BgIem%m. , 

V v;., In Indian Christian Hawiag® Act, section 68, the word “ soiemaize ” is efjoiw 
’ ,l?nt ia the words “ condnot. oele'brate oT , perform.” Therefore .any nnanthorised 
person not being one .of, th;e;^sons 'being .married, who tabes par* in perforoung 
a marriage, that is, in doing 'any act' supposed to be material to oonstitnte tb'e 
Mwiage is liable tobe- eonyieted'Tinder'lhat section ; and’a ohargo of al}eiiaso.t' 
is stistalpable agaiiist' ■ 

' " '2^ 

r 255 of iggs. ' ' ' 
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Appeal under section 417 of the Code of Criminal Procedure 
against the Judgment of acquittal passed by E. Jc Sewelh Sessions 
Judge nf North Aicotj in sessions ease No. 45 of 1895. 

The, facts of this 'ease were stated' in the judgment of the 
Sessions Judge as follows : — 

The first defendant Paul is a Native Christian, The second 
‘'defendant Bakhaiyan is a Hindu by religion. The third de- 
'' fendant Simeon is stated in the charge to be a Native Christian. 
“ Paul and Bakkaiyan are charged under section 68 of the Indian 
“ Christian Marriage Act with solemnizing or professing to sol- 
'' emnize a marriage between third defendant, a Christian, and 
'' a woman professing Hinduism in the absence of a Marriage 
" Begistrar, they not being authorized under the Indian Christian 
Marriage Act to solemnize marriages. The third defendant, the 
man married, is charged under the same section with abetting 
the offence. 

“ The first defendant’s defence is that he was not even present 
at third defendant’s marriage and did not solemnize it. The 
second defendant’s defence is that he took no part in the cere- 
mony but only acted as cook. 

The third defendant’s defence is that he had before the date 
'^ of the marriage — 2nd September 1895— ceased to profess the 
Christian religion. He also denied that the marriage was solem- 
nized hy first and second defendants so that, of course, he denies 
abetting them. 

It appears fi*om the evidence for the prosecution that the 
Eeverend L. R. Scudder, a Missionary of the American Re- 
formed Church in North* Aroot, having learnt that some of the 
Native Christians under his care in the village of Bassoor were 
contemplating marriage according ■ to hon»Ohristian rites, and 
without observing the' provisions of the Indian Christian Mar- 
riage Act went to Bassoor on 1st September and remonstrated 
with the elders of the church — of whom first defendant is one — 

, ' and pointed out to them that if they carried out their intention 
'they would expose themselves to legal -penalties. Dr. Scudder 
^^and other witnesses called, state that the third defendant Simeon 
(ilms Tilvanathan attended the churchy, 'Jistened ’ to the proceed-* 
ings and said nothing whatever in /reply:, to. these remonstrances. ■ 
native pastor of the chureh^,thd.;natechist in ■ imihediate 
charge, and other attendants^at and.members of the 
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ekiiyoli' depos© th^t SiFiobil had up to 1st Soptoiaher bebn att^hd^ 
mg. the weekly worship and had taken part in the Lord’s Sapper 
and that he oontixined'to do so after 1st September np to 15th 
** September.' The registers of the church and of attendance at 
the serrices are produced and corroborate these statements/^ 

The Sessions Judge found that the defendant continued up 
to the date of his marriage to profess the Christian religion^ but_, 
acquitted him on the charge of abetment, and also acquitted 
defendants Nos. 1 and 2. He gave judgment as follows as regards 
the construction of the Act : — 

It appears to me that the word solemnization as used in the 
Act is different to the mere conducting of the marriage and that it 
involves the performance by some person possessing or claiming 
authority to do so of religious rites appropriate to the occasion. 
There are two cases in which a marriage without religious rites 
is permissible, viz., in the case of a marriage in the presence 
** of a Marriage llegistrar and in the case of marriage between 
Native Christians certified hy a person licensed under the Act to 
** certify marriages of Native Christians ; the second case is hardly 
^‘an exception since by section 60, clause (3), a solemn appeal to 
the Deity is made a necessary part of the ceremonial. But the 
marriage in this ease is not spoken of as being solemnized by 
the person licensed to give a certificate, but as solemnized by the 
“ parties in his presence (see sections 61 and 62). 

So also in the case of marriages before a Marriage Eegistrar^ 
the parties to the marriage are left free to solemnize the marriage 
between them ‘according to such form and ceremony as they 
‘‘ ^ think fit to adopt ' (section 51) and such a marriage is spoken of 
“ in section 51 as solemnized ‘ in the presence of some ^Marriage 
‘‘ ‘ Eegistrar ’ and in section 53, as solemnized before a Marriage 
‘‘ Eegistrar* In all other eases, the Minister of Religion is spoken 
of as solemnizing the marriage. ' 

, '‘It is true that in section 5 and in the heading td'^ Part T the 
^ ‘‘phrase is used ‘“marriages solemnized by or in thepre'senoe of a 
‘‘ ‘ Marriage Registrar.’ 

' ' . “But it is doubtful; whether this means -that there 'are two’ 
' ‘‘different, -kiiids ' of. marriage, one solemmzed by 4ha Ma^drkge 
“ Registrar and the Other-aolemnized in his presence. There is, in 
“ Part'? only one procedureiaid down and ’that is’ in Part' Y ilidlf 
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spoken of as solemnized by the jarfeies in the presence of the 
” Registrar. ■ 

think, therefore, that it is most consistent with the whole pJm, 
^Heno.r of the Act to confine the description of a person solemniz- 
ing the marriage to some person having oir claiming authority 
recognised by the parties to oondnot the religions or ceremonial 
rites prescribed by his ecclesiastical authority (section 5, clauses 
1 and 2) or chosen hy himself (Part III, section 25). 

In the cases where there is no such person, the marriage is 
solemnized between the parties but not solemnized by any one. 

If there be an exception to this, it is the case of a Marriage 
Registrar, and it exists because he is authorized to require a 
‘ solemn ’ declaration from the parties (section 51). 

If in the case now under consideration the recognised priest 
of Pariahs, a Yalluvan, had conducted the ceremonial usual in 
such oases, he w^ould, no doubt, come under the description of a 
person solemnizing or prof essing to solemnize a marriage given 
“ in section 68. 

But in the absence of any such person, I do not think that 
any person taking a part, even a leading part, in the ceremonies 
adopted, but neither claiming nor having any authority recognised 
*^hy the parties, to do so, can be said to have solemnized the 
marriage. 

In such a case, I hold the marriage to have been, in the 
language adopted in the Act, solemnized between the parties, hut 
not solemnized by any one. 

In the only reported case, the person held liable was a ^ Hindu 
‘priest’ (see Weir, 3rd edition, page 566(1)). 

“I find therefore that the acts attributed to the first and 
‘^second defendants did not amount to a solemnization of the 
‘^marriage by them so that they are not liable under section 68. 

‘‘ It is therefore needless to go at length into the evidence 
‘‘ whether they were present or not. I think that there is room 
“ for reasonable doubt whether first defendant was present.” 

TAe Acting Public Prosecutor (Mr. iY Subramaniam) for the 
Grown. ' 

' Smiora Ayym for the accused. 

‘ ; (i) ' 6 App. XX. , ^ 7 • ; ' , ; ■ ' " ^ , 

' \(B»OBTi&®s.NaT®.^Oompar0 Queen- Impress t.'VYoliaii attd otliera. ■ -i* 
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JuBOMiiXT.^We oaimot' accept the Judge^s interpretation that 
the word ' solemnize'' ''’'"As/nsed in the Act applies to’ only ■ such 
■^sffl.arriage:;:ieeremonies^M-are^pBrfQimed'^'l:y'';:S:omei:p0rsonr^ 
claiming authority '.to perform them hy virtue of ecclesiastical 
authority, ’'rhe Judge's view is quite inoonsistent with the pro- 
.. visions. . of ill© Act-wMoh useihe. wordJ*. solemnization.^.l,,with,,.refe^^ 

ence to marriages ' "before the Alarriage Registrar who is. an official 

possessing no ecclesiastical character, and before whom no cere- 
monies are necessary. A marriage before him is a mere civil 
marriige and yet the word in question is applied to such a mar- 
riage equally with marriages accompanied by religious ceremonial 
We, therefore, take the meaning of the word to be equivalent to 
. ■ ■cond,uct,,, celebrate' orperform. . In.tMs view any rperson,.. not 
the persons being married, who actually took part in performing 
this marriage, that is in doing any act that was supposed to be 
material to constitute the marriage was clearly guilty under section 
68 of Act XV of 1872 as parties either solemnizing a marriage 
or professing to do so. 

In the case of the persons being married, we consider a charge 
of abetment is sustainable as without their presence and aid t! 
/.mamage .could not ■ possibly, take place. ^ ■ On ■ this-^ground 
quittal by the Judge of the third accused ivrong. For these 
reasons we set aside the acquittal of all the accused and direct that 
they be retried with reference to the merits of the ease. 

Ordered accordingly. 


APPELLATE OEIMINAL;' ' 

Before Sir Arthur J. ff. OolUm, Kl, Chief Jmim md ' 
Mr. J ustice Benson, 

,QUEEN.EMPEE88 

; •--KTIITIAM.^ ' ' ' , ;• " ^ ^ 

^ Local Boari$ Act-^AdKofm4 (Madrm), 87, clarn^ ^ ^ 

, , ■.,'..."1 ■■Bior.eB»^Bquipa0$$.' ‘ ' ‘ \ 

'■ ^Stores and cartfileioDg^Bg to,, ite Gota-attiant jails come within the word* 

Otfc#© Mo. 840 of task " ^ 

; ::: ..- . r : 



‘ Govermaeiit Stores and Equipages’ in clause 3, ,s. 87, Act V of 1884, and are Quees- 
free from tolls tinder that Act. , Bjm’BESS 

' ' ; ' ' ' ' ' ' ' ' t>. ' ' 

Petition raider sections 435 and 439 of tke Criminal Procedure KuthAu. 
Code, praying the High Court to revise the finding of M. Swami- 
natha Ayyar, Sub-Divisional First-class Magistrate of Calient 
Division, in Calendar case No. 12 of 1896, wherein the accused 
was discharged, under section 253, Criminal Procedure Code, of 
offences, under section 417, Indian Penal Code, and section 165 of 
Act V of 1884 (Madras). 

The facts are as follows : — 

“ Sheik Moideen, a warder of the Central Jail, Cannanore, 

“laid a complaint before the Town Second-class Magistrate, 
“Cannanore, charging the defendant, Kutti Ali, the Edakkad 
“ Toll-keeper, with illegal oolleotion of the toll from him under 
“ section 60, Act V of 1884, 

“ The evidence shows that articles manufactured at the jail 
“ are sent by the jail carts to Public Departments as weU as to 
“private parties, and a pass is given by the Superintendent, 

“ Central J ail, claiming exemption from payment of tolls. The 
“ defendant refused to accept the passes at the Local Fund ToU- 
“gate at Edakkad ^and stated that the huhumnamak given to 
“ him by the Premdent, Distriot Board, did not oontain any clause 
' “ to allow the exemption claimed.” 

Section 87 of Act V of 1884 runs as follows : — 

^ “ If the District Board notify under section 60 that tolls on 
“ carriages, carts and animals passing along any road within the 
“ distriot shall be levied at the rates specified in the notification, 

“ such tolls shall he levied as provided in sections 88 to 92. 

“ The Distriot Board may compound with any person for a 
“ sum to be paid annually or half-yearly in lieu of all such tolls 
“ either generally in respect of all roads in the distiiet or specially 
“ in respect of any particular road, and may issue Heensea to any 
“ such person in respect of his carriages, darts and animals ; 

'‘^^rrqtided always that sticH' oompositioa shall ^ include all 
_ the 'eaoiages/ carts and, aiimials ,posse8sed';% the person com- ; 
pounding* - , ^ 

shall-'-' he paid for the passage of troops on thoit., 

^ matehj or 'pf , military and G-ovOrnirieiit'itdres.:- add -n^juipageSj or >,„■ 
miHtarjq .and police -persoh df;f 
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Queen- “'property in their OTistody, or for the passage of rehides and 
Empbbss « licensed by the District Board -while snoh licenses are 

■th ^ 

Koti Ali. “in force/’ 

The exemption ie elaimed on two grounds^ iianielj ; 

(a) That the articles conTeyed come within the category of 
‘ G-oTernment Stores/ and 

(d) That the jail carts come within the meaning of the term 
^ Equipages/ 

The Magistrate acquitted the accused being of opinion that 
the articles eonveyed were not Goyernment Stores and that the 
jail carts are not included in the term ^ Equipages/ 

The Acting Public Prosecutor (Mr. W, Sti^bramanimi) for the 
Grown, 

Mr. Krkhmn for the accused. 

Oedee.— W e are of opinion that stores and carts belonging to 
the Goyernment jails come within the words ^ Goyernment Stores 
and Equipages ’ in section 87 of Act V of 1884, and are free 
from tolls under that Act. 

The Eirst-olass Magistrate was, therefore, wrong in discharging 
the accused on the grounds assigned by him in his judgment. 

We, therefore, direct the said Magistrate to restore the ease to 
his file and proceed to dispose of it in accordance with law. The 
Acting Goyernment Pleader informs us that the object of Got- 
' ernment in moying the Court to interfere in this case is merely 
to ascertain the law. We are of opinion that, if a oonyiction 
is obtained against the accused, a purely nominal fine will suffice, 
as the sense in which the word ^ Equipages ’ is' used in the Act, 
is not free from doubt and the construction placed upon it by the 
toU-ieeper was not an unnatural one or, in our opinion, so far as 
the records show dishonest. 
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Before Sir Arthur J. S. Oollim, Et,, Chief Justice, and 
Mr. Justice Bemmi. 

REDDI (PiAxOTiiT^V: A ppblm 
DOEASAMI REDDI akd aistotheb (Difekdabts), Respondents.* 

B;pecific performance of contract — Sale-deed frmdulently suppressed hy defendant 
before registration — Cause of action. 

Where the defendant agreed to sell certain land to the plaintifi* and executed 
a sale-deed in favour of the plaintiff to that effect, but subsequently obtained 
possession of it before registration and fraudulently suppressed it : 

Seldj that the plaintiff was entitled to enforce specific performance of the 
contract by the execution and registration of a fresh document. 

Second appeal against the decree of S. Bussell, District Judge of 
OHugleput, m appeal suit No. 193 of 1893, eoufiriuiug the decree 
of K. Eamachaudra Ayyar, District Muusif of Ohingleput, ia 
origmal suit No. 142 of 1891. 

The facts of this case were as follows 

The suit is for specific performance of a contract of sale. 

Plaintiff alleged that in March 1890 the first defendant agreed 
to sell to him certain lands and a document was actually drawn 
up and executed by first defendant. Plaintiff says the considera- 
tion duly passed from him, and it was so recited iu the document. 

, Defendant admitted the execution of a sale-deed, hut says 
the transaction fell through as plaintiff failed to pay the con- 
sideration. 

There was a subsequent sale by first defendant to second 
defendant, but this was held to he a nominal transaction. 

' The District Munsif dismissed the suit, and his decree was 
confirmed on ®‘Ppea.l by the District Judge, who however found 
that the plaintiff has paid full consideration and that the defend- 
ant had in fact executed the document which was delivered to 
plaintiff, but subsequently redelivered to the first defendant who 
has retained possession, but dismissed the suit on the authority of 
Venkatasami v. ■' 

. , ^ ^ SwoM Appeal MorBB7 ef l89St . / ^ (D 16 ^ 


1886 . 

September 7* 
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The plaintiff appealed. 

PaUabhirama Ay^af a.'nA Srifangaokanar for appellant, 

JfosfeMW for respondent. 

Jtogmeni.— T he ease reHed on hy the District Judge (FeMfa- 
iammi v. KmtayyaiX)) is iiot pohit- plaintiff 

was in possession of the doenment, and it was solely by reason of 
his own negligence that he^was unable to register the document j 
and it was for this reason that the High Court in that case decided 
that no suit would he to compel the defendant to execute a fresh 
document. 

The present case stands on a totally different footing. In it 
the first defendant fraudulently made away with the document 
after its execution and . before registration. It was therefore 
impossible for the plaintiff to register it. In such a case the 
plaintiff is clearly entitled to have a fresh document executed and 
registered just as he would be so entitled if, after execution, the 
document had been aeeidentaUy lost or destroyed. 

The decision in Nym&a Boutlim r. Vamm Mahomed Naina 
Bouthen{2) is exactly in point; There a document, after execution, 
but before registration, was accidentally destroyed, by fire, and the. 
High Court held that the plaintiff was entitled to hare a fresh 
document executed in the terms of that destroyed. 

The High Court then observed “ the execution of a fresh 
“ instrument of sale is an. ad? required to perfect the title sold to 
“ ihe plaintiff in the" ^ay; !'^e contract between him and the first 
.“defendant intended' ;itAoui<i, be perfected; and the cause of 
“action, on which the-prayar Jot the enforcement of that act rests, 
“is not attributable in '.any way to breach of boniraot or nOglect 
“ on the part of the plaintiff, nor does it involve the doing 'of aiya 
“ thing prejudicial to the first defendant. On every just principle 
“therefore the first defendant is under an obligation to renew the 
“ sale-deed . . . and so place tlie plaintiff in the position to 
“ register the sale.” 

„v The Distriot Judge has found that the pkintifl has paid con- 
dd^ation for the. .document and done everything on hiapart.to 
complete the salef’htiii' :t^t;: . the, first defendant has fraudulently 

'made: away: wiih ;;dpqhton|,' h registration.: On, these": 

findings and having r^ard, to the tme principles applicable in 


; ; v;- ■< ■ ^ 5M,B.0.K., 123. 
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smh cashes as set fortli abore, we must set aside tbe decrees' of ^ 
the , Lower Oourts dismissing the suit,;. and give judgment for^ 
plaintiff with costs throughout. ' 

The defendant must execute and register a document in the'' 
terms of exhibit A within six weeks from this date. 


APPELLATE CIVIL. 

Before Mr» Justice Sliephcml and Mr, Justice Submmania Ayyar, 

NAEATAIi'AMMA, PsTmoNEK, . 

October 16, 

KAMAKSHAMMA, CotTisfT.EE"PETiTroKEB.‘^' — 

Civil Procedure Gode^ ss, 617, 647 — Village Court’s Act (Madras) — Act I of 1889, 
s. 13, 23?wso S-'^Land^ includes ^ home J 

In Act I of 1889, s. 13, proviso 3, tbe word land includes land covered by a 
b.otise and consequently a suit for house-rent unless due under a written contract 
signed by the defendant is not cognizable in a Village Munsif’s Goiirt. 

Case stated for the opinion of the High Court under sections 
617 and 647, Ciyil Procedure Code, by T. Janakiramayya, Dis- 
trict Mimsif of Tirupati, in suit No. 32 of 1895 on the file of the 
Village Munsif of Puthur. 

The facts appear sufficiently from the letter of reference, which 
was as follows — ■ 

The eoiinter-petitioiier, Kainsala Kamakshamma, brought on 
21st September 1895 a suit (suit No. 32 of 1895) against the 
petitioner Ghandhavady Narayanamma in the Village Court of 
Puthur for Es. 19, arrears of rent for a house due on an oral 
lease. The Village Munsif passed a decree in plaintiff’s fa%mur 
on 18th NoYomber 1895, and the defendant preferred an applica- 
tion to this Court under section 73 of the Village Courts Act 
(Madras Act I of 1889) on the ground, alia, that the Village 
Court has no jurisdiction to try the suit. The petitioner’s pleader 
“ contends that suits for house-rent on oral leases are excepted 
from the jurisdiction of the Village Courts by section 13, 
proviso (3), while the counter-petitioner’s pleader contends that 
expression 'land’ in the said proviso. does not include house ^ 

, and is meant to cover only agrioultural-lande, but neither houses 

' 6^qf 1B96. . ; ^ / 


Choti ; 
Krishha 

EI3DJ)| 

V, . ' 
DoliASAMI 
Eeddi. 
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« nor dwelling sites; relying on this oonstrnetion of ihe protiso^ 
« the learned -vaHl eontendsdhat the suit in question is cognizahk 
by a Tillage Court under the mak section (section IS). 

” The points referred for dhe decision of Hononrable the fudges 
of the High Court are whether the word 'land ' in proviso (S), 
'' section 13^ of the Village Oonrts Act inelndes houses and dwell- 
ing sites also, and a suit for rent for a house is cognimble by a 
Tillage Oonrt when it is not due ^'upon a written contraet signed 
hy the defendant!' My answer to the first question is in the 
^'affirmative and to the second question is in the negative. I 
"have no donbt that the word 'land^ in section 13 is used in a 
" very wide sense and includes houses and dwelling sites also. The 
" policy of the Tillage Courts Act seems to me to exclude aU rent 
'' suits from the jurisdiction of the Tillage Courts when the rent is 
" not due on any written contract, and the reasons for adopting 
'' this policy are obvious. The legislature must have thought it 
''dangerous to invest these illiterate and inferior tribunals, viz., 
“ Village Courts, with power to try questions, relating though 
'' ineidentally, to title to immovable property and to the abatement, 
" increase, or decrease of rents which questions may not unfre- 
" quently crop up in rent suits if the terms of the leases are not 
" reduced to writing. A suit for rent for an agricultural land, on 
" an oral lease, is admittedly not cognizable by Tillage Courts, and 
" I cannot see why a similar suit for a house-rent should be made 
" cognizable by such Courts ; the same reasons and considerations 
" are applicable alike to both classes of suits (suits for house- 
'' rent as well as rent on agricultural lands). Holding this opinion 
" as I do, I have held that the Tillage Court of Piithur has no 
juiisdietion to try the suit in question and set aside with costs 
*Hhe decree passed by it. But, as the counter-petitioner^s pleader 
''requests me to state the case for an opinion of the Honourable 
" High Court, and as there are not any decisions on the point I 
" am aware of, and as it is said that the practice in this matter is 
'' not 'uniform in several Courts,’ I venture to state this case for an 
“ authoritative ruling from Honourable the Judges and have made 
^'my order ^setting.aside' the, Tillage Courtis decree, eontingent on 
" their opinion.^^ 

The parties were not represented. 

' The; bouae-rent in question was not alleged to be 

duo upon a wtitten 70 oiitrabt;j%ned by the defendant The eaae 
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therefore, falls under proviso 3 to section 13 of Act I of 1889, 
which lays down that a Village Mnnsif cannot entertain a suit 
for rent of land, nnless such rent is due upon a written contract 
signed by the defendant. In civil revision petition No. 48 of 1894, 
Best, J., held the proviso to be inapplicable to a claim for house- 
rent. But we are unable to agree with the learned Jndge, as we 
see nothing in the language of the proviso or in the reason for the 
enactment thereof to make us suppose that the term ^ land ^ is used 
in a restricted sense excluding land built upon from the operation 
of the proviso. In the absence of any ground for pnttiug such a 
limited construction on the term in question, it should, we think, 
be understood in its ordinary sense, which of conrse includes land 
not covered by buildings as well as that so covered. It follows 
that the Village Mnnsif had no jurisdiction to entertain the suit, 
and the conclusion of the District Mnnsif is right. 


APPELLATE CIVIL. 

Before Sir Arthur J. S. Collins, KU, Chief Justice, and 
Mr. Justice Benson. 

PATTABHIEAMAYYA NAIBU ahb others (DEEEroAKTs Nos. 1, 
2, 6, 20, 22, 23, 24, 27, 31, and 33), Appellants, 

BAMAYYA NAIDU and anotheh (Blaintipfs), BESPomENTs.^' 

Zimitaiimi Act XV of 1877, sched. II, arts. 61, 99, 120— Uecree /or rent against tena^iis 
jointly — Execution against one defendant — Suit hy him for contribution. 

The holder o£ a zaminclari Tillage obtained a decree jointly against sixty'* 
eight isersons, including the present plaintiff and defendants, for Bs. 4,100 being 
rent accrued due on lands in the village and in execution he brought to sale 
property of the plaintiff and on 2Sth October 1889 he received, out of the sale- 
proceeds, Bs. 2,650. The share payable by the plaintiff was Bs. 18S-10-10 only, 
and he instituted the present suit against the defendants on 2Bth October 1892 
to recover the amounts which they were liable to contribute : 

HeZd, that Limitation Act, sched. 11, Vt, 99, did not govern the case and 
that whether article 61 or article 120 was applicable, the suit was not barred 
by iimitatidn* ■ ■ ■ , ' ' , • ■ 

Bwom Ai?;i?EAL ■^gainst the decree of J.-P. PiddiaH, District Jti%0 
pf GaajaHij'iii appeal suit No. 48 of I894jCoiifirmiHg the decree -of 

' Second Ho. ‘ 
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0. Bapayya Pantolti, District Mrmsif of Sompet, in original suit 
No. 625 of 1892. . 

TMs was a suit to recover by way of contribution Rupees 
1,288-13-4 from the defendants 1-35 according to tiic shares 
specified in the list presented with the plaint. 

The plaint, presented on 28th October 1893, set out that, on 
24th September 1879, that the late Jayanti Kamescii Pantulu 
rented the village of Nandigam from Gajapaty Radhika Patta 
Mahadevi, Zamindarni of Tekkali, for three yearn, faslis 1288 to ' 
1290, and transferred the same to one Attada Eurmi Naidn for 
Bs. 7,000 ; that the latter brought a suit in the Ganjam District 
Court in original suit No. 2 of 1883 against sixty-eight persons ^ 
including the plaintiffs for Es. 4,100, rent due for fasli 1289, and 
obtained a joint decree against all of them; that in execution.^ ; , 
this decree, the said Eurmi Naidu put the plaintife’ lands to sale 
and received Es. 2,650 on 28th October 1889 from the sale- 
proceeds of the lands ; that out of this sum the plaintife’ share of 
rent, according to the Veelu Jahita (list of rents) of the village, 
comes to Es. 183-10-10, and the defendants and other persona not r 
in this suit were bound to contribute to the plaintiffs the remaa- X; 
ing sum of Es. 2,466-6-2, out of which the defendants ought to 
pay the suit amount. , 

Both the Lower Courts found that the amounts claimed from 
each defendant were due, and gave a decree for the plaintiff aa . 
prayed overmling the plea of limitation. 

Defendants 1, 2, 6, 20, 22,, 23, 24, 27, 31 and 83 appealed, 

;,X for appellants. 

Sackcgopachariar for respondents. ■ ii. ' ■ ■ 

JuDGMBHT. — The only plea urged before ns is that the suit is,^ 
barred under articles 61 and 99, schedule 2 of the Indian Limih^ .' fl 
ation Act, on the ground that the suit was not brought until !, f- • 
more than three years had elapsed from the realization o£ the^ ! : 
moiey from plaintiffs by sale of their property by the Court. ■ 

, We think 'that the words of article 90 show that it cannot 
to a case like; this' where not the ichok, but olaly a, pari, of 


the money due under’ a joint decree was realized fcom plaintiffs. 

' We think, top'X that it' m whether article 61 i®;,; 

&|)J>Hcahle , foC^&JpreisehV c^ where there wag no payment by 

■■ -;:l}lamtifei:;buto',wtl^; gold by ” ' 

X, Court and the |rpeepdg Court to the deeroo-holder. 
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, „ Bamatta 

not ti’oni Naiutt, 


iiowcYer, that article does apply, then we are disposed to adopt the PATTAsin- 
view of the learned Judges in Fuehorwkleen Mahomed AlmmY. 

MoMma Qhmder Choivdhery{l) 'anclto.hold that time hegins to "V 
run from the date of the payment to the .deoreo-holder, 
the date of the reali^sation of the money by the Cornet. If article 
61 does not apply, then the case falls under the general article 
No. 120, and the plaintiffs have six years within which to bring 
their snit. In any vie-w, therefore, the suit is in time. 

We eoiiiirin the decree of the Lower Appellate Ooixrt and 
dismiss this second appeal with costs. 


Before Sir Arthur J. H, Collins^ KL^ Chief Jimtice^ and 
Mr, Justice Benson. 

KANAXAMliAL and oxHiSRs (Defendants), Afi^ellants, 


EANCtAO-HARIAE and anotjisr (Plaintiffs), Bespondints.'^ 

Ci'vil Froceclure Oode^ a, 50 * 2 — Eemand — Prelimmary point 

'VTl'iere a Disfci'icfc BInnsif, witliouf: entering: into the merits of a case, dismissed 
a suit on tho ground that the piaintili*s had no cause of action, and on appeal the 


1896. 

September 

18. 


ifeZd, that the salt had been disposed of upon a iDreliminary point within the 
meaning of section 562, Civil Pi’-ocedure Code, and that the remand was right. 

Appeal against the order of P. hTarayanasaini Ayyar, Subordinate 
Judge at Negapatam, in appeal suit No. 18 of 1895, reversing 
the decree of N. Sambasiva Ayyar, District Munsif of Trivadi, in. 
vprigip^:Biiit.:Np,..38,, pP , 


to the 

“ other defendants Nos. 3 to 6 of the plaint lands are not valid 
. ‘i as against, plaintiffs who are entitled to :Siiooeed to them on first 
“ defendant’s death. „ i ' . ■ 

The property in dispute belonged to, :,on.e .Allundu Krishna- 

“ wa.nbariar . He left a daughter nanied Eanakammal. Her 


(1)' I.L.E., 4 Oalo., 52P, , - * ApEeal!,;^ 
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lAL luisbaiid SmiTasacliariar left two sons Srmivasaragliavacliariar 
and Venkataok^iar. , Tke former kad two sons Baiigaokariar and 
' ^^Bagkavackariar.^ Tke’ former is tke first plaintiff m tkis suit ^ 
and tke latter liaYing died,' Ms son is tke second plaiiitifi Tke 
said Eanakammal is tke first defendant. Veiikatackariar tke 
“ second defendant and defendants l^os. 3 to 5 are t.he alienees 
under second defendant. Tke plaintiffs case is that tke propertj 
in dispute was made a gift of ky Allundu Krisknamaokariar in 
to 1858 SriiiiTasaragkavackariar, Ms grandson by Ms daxigkter; 
^^tkat patta was transferred to Ms name tkat ke^ enjoyed tke 
'^property up to 14tk February 1875, when he executed a will 
devising it in favour of Ms mother, tke first defendant, foi’ her 
maintenance tkat she continued to enjoy tke property up to 17th 
August 1888, when she executed a deed of settlement making 
“ a gift of it in favour of second, defendant who since alienated the 
property to defendants Bos. 3 to 5. 

The defendants deny the said gift of 1858 and state tkat the 
property devolved on first defendant by right of iokeritanco .from 
^•her father, tkat plaintiffs have no right to tke property and that 
^Hke second defendant is first defendant's reversioner* 

Tke District Munsif dismissed the suit on the proliinmary 
point tkat plaintiffs have no cause of action to bring this suit and 
they appeal. 

On appeal the Subordinate Judge reversed the decree of the 
Munsif and remanded tke suit to be disposed of on tke merits. 

Exhibit I was as follows : — 

Settlement-deed, dated 17tk August 1888, executed by me, 
Kanakammal, wife of Ohakravarthi Sreenivasackariar, caste Brali-* 
mis, religion Visknavite, housewife, residing at Periatkeru (Big 
street), Kumbakonam, in .favour of my son Ckakra.vartki Venkata- 
ekariar, caste Brahmin, religion Visknuvite, occupation Miras. 

As you are alone entitled to get, after me, tke lands particular- 
'rized hereunder which belonged to my father luisknaniaekariaf 
^^and which after Ms death, yitkoutmale issue, passed into my 
hands and kaveikeen^in my , enjoyment, and (further) out hi* tk© 
'^’(affeotion which l^bete' towards you and the service you render to 
I' have this ''d^y- given over to you tke niinjah, piwijak, &o,.^ 
lands m0ntion0d;fiere^nap and of the value of Es. 2 , 500 , togotker ' 
witk ^ all samudayams,;;p^mbok 0 ^^ &o., appertaining; thereto ; as 
per custom of dke-yillagey 'kojuea.you shall yourself enjoy tke said 
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lands witli all rights and with powers of disposition over them, Kaa-akiwemae, 
‘'‘^snch as gift, gale, &c. I have this' day delivered possession of" 

• the said lands to yon/^ 

■ Defendants appealed, . , ' . 

KrMmmami Aypar for appellants. 

Sesliagiri At/yar for respondents# ' • 

JuDGMEiJT. — We think \that the District vMiinsif; did ' decide'': 
the suit on a preliminary point within the meaning; of '^section^5i2,,' ' 

Civil Procedure Code [Ramachmidra Joishi v. Bazi Kamm{l)), 

The order of remand was therefore legal 

As to the merits of the remand order, it is urged that exhibit I 
is merely a transfer of the life interest of the. first defendant so 
as to accelerate the succession of the next heir. • We observe that 
there is no statement in exhibit I, that a life interest merely is 
transferred, and the ooncludiBg words in which she speaks of 
the donee possessing henceforth full powers of >sale, &c., indicate 
that the woman purported to transfer such absolute interest. We 
observe further that the donee at once proceeded to exercise the 
rights of an absolute owner and transferred the property to the 
defendants Nos. 3 to 5. In these circumstances, w’-e think that the 
view taken by the Subordinate Judge is correct, and that plaintiffs 
had a cause of action. 

We therefore dismiss this appeal with costs. 


■ APPELLATE CRIMmAL-^PDLL BBRCH. 

Before Sir Arthur J, H, Coliinsy Chief Justice^ Mr. Jtisiiee 
Suhramania Ayya)% and Mr. Justice Davies. 

REFERENCE UNDER STAMP ACT, SECTION 46.^^ ; 

Stam^ Ad — Act I of 1879, s. 46, Bch^d^ I, Art ' 

¥1i 8 amount payable' on a conveyance imi&t 'Stamp Act, Scbeci I, Art. 21, is 
properly calculated on tbe consideration set forth therein j and not, on the intrinsic 
valae of the property conveyed. ■ , , , , , 

This was^ a ease stated for the 0 |)inion of Ahe High Court by the 
'Board of Eevenue under section 46 of the Indian Stamp Act, 1879, 
on the 16th August 1895. - - , v/ 


1896 . 

September 6. 
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JiwEitEscE Tile Acting Collector of Eistna referred the ease to the Board 
ACT, Skciiox -tteyenue as follows 

*■ Two persons — Pitehayya and Venfcannah— executed a oonvey- 
“ anee on drd July 1893 on a 30-rupees stamp, transferring their 
“ title and interest in a certain estate to one Korrapati Paupiah, 
‘‘ In this document Es. 3,000 was stated to be the amount of con- 
‘ ‘ sideration for the transaction. 

‘“When the document was presented for registration Before 
“ the Suh-Eegistrar of Isallapalli, a petition was presented to this 
“ office by one Purnayya of Isallapalli, stating that the document 
“was underbaked for the purpose of evading the payment of 
“ stamp duty. 

“ This petition was forwarded to the District Eegistrar. In 
“reply, he requested me in his letter No. 1141, dated Si5th May 
“ 1893, to get the property valued by the Tahsildar of Bandar. It 
“appears also that the District Eegistrar instructed the Sub- 
“ Eegistrar not to return the document pending inquiry. 

“ A Eevenue Inspector of Bandar takb, deputed for the pur- 
“ pose, valued the property with the aid of two arhitrato.rs and 
“ assessed the value at Es. 10,041-5-6. , • 

W hilo the process of valuation was going on, the Eegistrar 
“ and the Suh-Eegistrar received similar complaints of under valn- 
“ ation. The Eegistrar in his letter No. 1239, dated 6th August 
“ 1893, informed me that he asked the Snb-Eegistrar to impound 
“the document and send it to me for adjudication of stamp duty, 

“ and the Sub-Begistrar accordingly forwarded it to me with his 
“ letter No. 216, dated I7th August 1893. 

‘‘ On this it was ordered that the deficient stamp duty of Es. 70 
yim a penalty of Es. 350 should be paid, and it was remarked ' 
“the case did not call for prosecution. The Tahsildar of Bandat 
“ was directed to intimate the fact to the parties and report at the 
“ end of a month whether this amount had been collected. 

“ The Tahsildar in his arzi No. 403, dated 12th December 1893, 

“ tiiat the stamp duty and penalty had been collected.^’ 

^ ihe Board of Eevenue in referring the matter to the High 
Oop.rt'said:— , ^ , ' ' ' ' ® 

.. 0 . ' ''''’“.®,°“’? “Me 21 of sohoanle l of tke 

^ Stomp Aot, fIio.«amp d^ inml bo levied onftoamotmt of 

" yk T « “tt Jorlb in am deid, 

. Wo H"' 8.000; md «.ytte:Gone.ta M rewn t„ believe 
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tkat the amo’ont of the coasideratioa was falsely stated in the 
deedy he, should take a.ctkm with a view to' prosecute the oflendeys 

^ '' The penalty levied in the case was ordered to be refunxied. 

The Golleetor now reports that the parties concerned in the 
above case were prosecuted, but were' acquitted, as it was very 
doubtful that there was an undervaluation iraudiilently. made ' 
for the purpose of depriving Government of stamp duty ; that 
although the property wa-s worth about Es., i0,0()0, the vendor 
had not possession of it, and it had been sold to the vendee for 
the small sum. of Es. 3^000, as it was probable that protracted 
“ litigation with a certain individual who held possession of the 
^Gands would be necessary before the vendee could g'ot possession 
of them. 

;;''v;;ff|;§J?l3mder;;;:the^^ 

"'Hioners aro entitled to a refund of the deficient stamp duty 
'erroneously 'levied, and solicits the orders of the Honourable the ’ 

VenJ:atarama Sarnia for vendors. 

OpiNioisr. — We are of opimon that the proper stamp duty 
leviable 031 the conveyance was Es. 30, that being the amount 
payable on the consideration as set forth therein. 


Before Sir Arthur J, II, QollimyKL^ Chief Jmtiee, and 
^SAMINATHA AYYAN (DBFBroANT},'.ApplrLAOT,-- 

MANGALxiTHAMMAL <PnAmTiFF):,\EESPOHBiNT.^ ' 
’Pvo'Giucioh Ouubb OoutIs Act-^ActlXof’XSB^f /Xj .58— * 

M sttit'fot arrears of mamfceiaaiice |)ayaMe''hBder ^'writteB, agraeiiieiit doe^' 
iiofe.lie iiOL a ProviEoial Sipaall Oai«use Gourfc. V -'z. : ;/■ “ ; ' 


Eefesjence ‘ 

UNDER STAMP' 

Act, Section 


189G. 
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28. ■ 
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Saminima Sscoxd appeal Bgdmi the decree of T. Srinirasa OBariii, Sul)-- 
Aytan ordinate Judge of Kumbaionaiu, in appeal suit No. 540 of 1894, 
‘mmATuM reTersing tlie decree of J. 0. Pernandez, District Munsif of SMyali, 
THAMMAL* original suit No. 99 of 1894. 

The facts of this ease , as set forth in the District Mmisif s 
judgment were as follows 

“ The plaintiff sues to recover from defendant Es. ISS-O-G, 
being maintenance with interest thereon alleged to be due under 
an agreement executed to her by defendanris deceased father 
^^and three others on the 19th May 1874, undertaking to pay her 
, maintenance at the rate of Bs. 7 per month. The inaintenaiice 
claimed is alleged to be due for defendant’s father’s one-fourth 
** share from the 20th May 1889 up to the date of the plaint. 

The defendant pleads that plaintiff has no right under the 
agreement sued on to, claim separately defendant’s father’s share 
of the inaintenance stipulated for, and that plaintiff has no cause 
of action against him as he did not derive any assets from his 
‘father.” 

The District Munsif dismissed the suit with costs. 

On appeal the Subordinate Judge gave the plaintiff a decree 
against the defendant as the legal representative of his father 
deceased. 

Defendant appealed, 

Kri&hnasami Ayijar for appellant. 

8imdam Ayyrir for respondent. 

, fJuDOMEKT.— A preliminary objection is raised that no second 
appeal lies in this case inasmuch as the suit is one for Es. 138-0-6, 
and is of a nature cognizable by a Court of Small Causes. The 
suit is to recover the above sum under an agreement, exhibit A, 
whereby the defendant’s father and others promised to pay main- 
tenance at the rate of Es. 7 per mensem to the plaintiff, ■ In other 
words, it is a suit to recover arrears of maintenance fixed by con- 
tract at a certain monthly sum. 

We are of ' opinion- that this is suit relating to main- 
tenance ” and therefore excluded from the jurisdiction of a Small 
Oaiisa Court (article 3S, schedule ‘'2, Act IX of IBS'7). It is argued 
thai5 the decision ,in' ^mA;«a(i};is.an authority oppos^d^' ‘ 

. to this view; but we ohseiTe'that this is not so, for that case was ' 
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decided onder the law (Act XI of 1866) in force before Act IX SAMimmA 
of 1887 was passed^ and the terms of, that Act were, quite, different . 
from those of the present Act, 

Under the old Act certain suits relating to mamtenancej vi^., 
those for maintenaiace claimed on a special bond or contract had 
been decided by the Courts to be cognizable by a Court of Small 
Causes, while suits to determine the ^amoimt' of, : maintenaiiee: 
had been decided not to be so cognizable {Sidlingapa r. Sidava 
Kom Sidlingapa{\)^ Nurbibi y. Ilmen Lal(2), The language of the 
present Act was apparently adopted so as to exclude from the 


on a special bond or contract, which, under the former law^ were 
held to bo triable by a Small Cause Court {Bhagmntrao y. Gani'- 
pairao{o)), 

Wcj therefore, disallow the preliminary objection. On the 
merite only ground of appeal argued before us is that, as there 
is no proof that the defendant received assets from his father, the 
suit against him personally ought to have been dismissed. We 
obsei'Ye that the decree is merely against the defendant as the legal 
representative of his late father, and such decree can only be 
executed against assets of the father in defendant’s hands. The 
second appeal fails and is dismissed with costs. 


:: APPELLATE CBIMINAL.^ 


Before Mr, Jmtico Subramania Aygar and Mr, Justice Boddam, 


aUEEN-EMPBESS 
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October IC. 


Penal Oode^, s, Vf^Son-aUendanee in obedience to an order of a public servant — 

.. Ah sence of public servant, ... 

: .,,.„tr.b.e-....oS 0 B,c.e ,:OO.BtempIata,d. ■.hy... .s,.,. , 17 A- ■ .Boaal' ..,0.bde,- is ..an .omis.s.ioix M . . ...appear.. at .. . ..... ........ ........ 

a...parfcic.alar tiiae .and.at a partical^ placo before.’' a ■speoified... public., fauotionarjr, 

Where therelore the .publio' serraut 'was absent 'on the 'date fixed in a summons : 

"r ■■■.""'' ■„ ' ' 


* Criminal Eevision Oase'S'o<4i5'bf'lS0A s.r; . ’ ‘ 
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Q'UBBN- ' person summoned could, not be oonvioted under ibis seotioiis 

■ Empsbss tliongli lie failed to attend, having the intention to disobey the summons. 

Keishtappa, referred for the orders, of the High Court under section 438 
of the Code of OriminaiProeediire hj E. 0* Manavedan Baja, 

Acting District Magistrate of Anantapar, 

The facts of this ease appear sufficiently from the jadgment 

The parties were not represented. 

JuBO'MBXT.— The accused, the karnam of MaraTapalii village, 
on being summoned by the Tahsildar of Gooty to appear before 
him at Gooty on a particular day, failed to attend. Po r the non^ 
attendance he was connoted under 'section 174, Indian Penal Code/ 
It appears that, on the day fixed,' the Tahsildar' was absent from ^ 
the station on public business. . 

Now it is manifest that the offence contemplated by the section 
is not an omission on the part of the person summoned to be at a 
particular place and at a , particular time, but an omission to 
appear at such time or place before a specified public fmwtiomry. 
Moreover, the object of the summons was the meeting between the 
two. How could this object be realised unless the person summon- 
ing was present to meet the person summoned? Would it not 
have been futile, even if the latter turned up at the fixed place ? , 
But the law compels no man to do that which is futile or fruitless, 
Le^ neminem cogit ad mm seu mutUia pemgencla. No doubt in this 
case the accused did not say that he failed to go to Goot j because 
of the Tahsildar^s absence. Assuming that he intended to disobey 
the summons, such intention alone is, of course, not punishable 
under section 174, or under any other provision <»f law. 

We, therefore, set aside the convietion and order the fine, if 
levied, to be refunded. 
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Before Mr. Justice Subrcmaina Ayyat and Mr. Justice Benson. 

EAGATEfTDRA AYYAE (Pxaihtifj), AppxiiANT, 

’ 9 . 

KAEUPPA GOUNDAN and othbks (Dbfendanxs), 
Eespondents.* 

Bent Mecovery Act — J.cc VIII o/1865 (Madras), ss. 38, 39, 40 — Mmiiation 
Jct--Act XV 0/1877, art 32. 

Where a plamtiif sued to recover land alleged to have been sold tinder the 
provisions of the Bent Eecovery Act, alleging that the provisions of section 7 of 
that Act had not been complied with and that therefore the sale was illegal : 

Meld, that the snit could not proceed without setting aside the sale and 
that the sale having taken p>lace more than a year before the institution of the 
suit, the suit vras barred. 

Secokd appeal against tiie decree of M. B. Snndara Ban, Sab- 
ordinate Jndge of Salem, in appeal suit No. 25 of 189S, reversing 
the decree of Syed Tajudin Baheb, District Munsif of Namatkal, 
in original suit No. 411 of 1891. 

This suit was brought for the recovery of certain land which 
had been sold under the provisions of Act VIII of 1865 and 
purchased by the second defendant, who resold it to the third 
defendant under the circumstances set forth in the judgment of 
Siibramania Ayyar, J. 

. The District Munsif gave a decree for the plaintiff, which 
was reversed on appeal by the Subordinate Judge, 

The plaintiff appealed. 

Badagopachariar and KrisJmmami Ayyar for appeUant. 
for respond ^ 

'SuBEAMAHXA Ayvae, J.~The ' facts ' of, the ca^e .material for 
Otar ; present purpose are as follows: — ^TheTand, for the posses- 
sion of which the appellant sues, was held by ^ him under a mitta- 
dar who is' a, landlord within the meaning 'of the Bent Eeeovery 
*Act'(Vni of 1865) and the ' interest. ' possessed- by the appellant 
in. the land 'was a ; saleable interest- - ’The , landlord, ' alleging 
that the rent due. by -the appellant' .for, 'fash 1297 was not" duly,: 

‘ j * Becoad Appal of 1806*' ; 


1896. 

August 10. 
September 



u THE INDIAN LAW BEPOETB. [TOI. XX, 

paidj proceeded to recoTer the smoimt by sale of the latter^s 
interest in tbe land nnder the' provisions of the eiiaotment referred; 
to.. On the notice prescribed by section 39 of the Act being 
aeired by the landlord 'upon 'the' appellant j he filed a snniinary 
suit tinder section 40, questioning, tlie legality of the landlord's, 
proceedings, chiefly 'On' the^ ground that exchange of patta and 
'muchilika had not been dispensed with and that there was neither 
an interehaBge of such engagements between him and the land- 
lord, nor a tender of a proper patta to the former by the latter 
as required by section 7. But the suit w^as dismissed, as the 
appellant failed to prosecute it. Thereupon the Collector, directed 
the appellant's interest to be sold, and it was sold on the Slst 
August 1889 and purchased by the second respondent, who suh- 
eequently conveyed his right to the thiid respondent. This suit 
was brought in September 1891. 

The first question for determmation is whether the suit is time- 
barred, Though the plaint does not pray for a cancellation of the 
sale, there is no doubt that the relief claimed cannot be granted 
without setting aside the sale, unless it was ah initio null and 
void, and therefore did not require to be set aside as contended on 
behalf of the appellant. In support' of this contention his vakil 
relied upon the alleged omission, referred to above, on the land- 
lord's part to comply with the provisions of section 7 of the Act. 
But this argument is palpably unsound. 

Special powers, like those exercised by the Collector under 
the Act, may be circumscribed (a) with respect to place, (h) with 
respect to persons, (e) with respect to the subject-matter of those 
powers {Sarohari v. Anpurmbai{l)). Now, as to the first, no ques- 
tion arises here. As to the second, the appellant and the mittadar 
were undoubtedly persons falling within the class of tenants and 
landlords to whom the enactment applies ; and as to the third, the 
'interest sold was of a description liable to be seised and trans- 
ferred at the instance of the landlord. 

Therefore the non-compliance with the provisions of Section 7 
relied on m behalf of the appellant, though it has an, essential 
bearing on the party's right, to enforce the terms of the tenancy, 
has yet none with reference- to any of the three mattors.as; to 
which juriscEotion might be shown to fail ' ' ' ' , 
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Consequently the order under which -the sale in the present 'B.AGkYmmA 
ease took place was passed with jurisdiction andj if the sale he 
impeachahlej it can he impugned only in a -suit instituted within 
one year from the date 'mentioned in Article 12 of the Limitation 
Act, ' This action, having been brought long after expiry of that 
period, was clearly barred. It is therefore unnecessary to com 
sider the other questions urged. 

The appeal fails and must be dismissed with costs. 

Bbkson, J. — I am clearly of opinion that the appellant cannot 
succeed without setting aside the revenue sale, and this can only 
be done by suit brought, within one j^ear. 

Ho such suit having been brought, the sale stands good, 

I agree that the appeal fails and must be dismissed with costs. 


APPELLATE CITIL. 

Before Mr, Justice Suhrah mania Ayymr and Mr. Jusike Baviee, 

MUTHD VIJIA EAG-HUNATHA EAMACHANBRA YAOHA ' 1896. ^ 

MAHALI THITRAI (Sox Am LeOal Rbpbesentativb 

or THE DECEASED DeBENDAXT No. 3), ApPELLAKT, " A 29. 

YENKATAOHALLAM CHETTI axd others (Plaixtot axd 
Depexdaxts Nos. 1, 2 axd 4 to 10), Bespoxdexts. ^ 

Transfer of Property Aai—Act IV o/18S2, s , 86 — Suit by suh ^ mortgagee — 

Decree for sale. 

A sixb-morfcgagee is entitled to » decree for the sale of the original niort* 
gagor'B interest in cases and in circumstances which woxxld hayo entitled the 
original mortgagee on the date of the sub-mortgage to claim such relief. 

ApfbaIi against the decree, of P. Narayanasami Ayyar, .Subordi- 

nate Judge of Madura (Bast), in driginal suit No. 14 of 1893, 

The plaintiff was the trustee of a, temple, and he sued to 
enforce his mortgage right on certain, property which originally 
belonged to defendants Nos. 2 and 3 jointly. On the 9th of 
Angnst 1886, those defendants, respeotiroly, borrowed Rs. 3,000 and 
Bs. 4,825 from defendant No. 1 on the security of the land under a 

■ , ,, , ' * Appeal No, :i3 of 1895. 
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Mvmv Ymx registered mortgage deed. On the following day defendant No. 1 
iuma» seenxity of this mortgage Borrowed. Es. 7,800 from one 

ciiAXBjiA Aviehi Clietti under a registered ' mortgage deed. On 23rd Not-^ 
lixiixu emhoT 1889, Ariehi ■ Ohettr assigned to the plaintiff his rights 
trader the mortgage of 10th August 1886 for Es. lOjSOS-d-S. 

The Subordinate Judge passed a decree as follows :~ 
cnVimr’ *-It is ordered that the first defendant do pay plaintiff Rs. 
“ 9,372-1 0-4) within six months' from this day together with sii])se- 
“ qiient interest at six per cent, per annitm, and in default the 
interest of the third defendant in items 1 to 7 be sold for Rs. 
“ 8/294-4-0 with snbseqnent interest at six per cent, per annnm 
on Rs. 4,825 from date of plaint np to date of payment ; as, the 
plaintiff is entitled to recorer only the sum paid l)y Mmior the' 
assignment with interest from date’ of payment to date of decree 
and the incidental expense's 6i snh' (Nikhanta v. KrMfimmni(l) 
“and Rmmehimira'T:. TenJiaiarmM(2))^ the said sum, represents 
third defendant's proportionate share of the debt which he should 
“ pay under exhibit A, item.lffo. 4,' will be sold subject to eighth 
“ defendant's mortgage right; in -f- chey therein as admitted by 
“ plaintiff, and items NoS. 1,, 5/ 6; and 7 will 'be sold, subject to 
first defenciant'’s mortgage right therein as stated in the plaint. 

“ The parties are ordered to hear their own costs.-’'’ 

The representative of, defendant No. 3 preferred this appeal 
' Kmhnasami Af/yar for appellant. 

■ Mmkyam AijyangarB^i:Bm0armmnufa€hmi{{riotmBfondet^M 
'Nos. 11 and’'12. ■ ^ ' 

RgngaSmw toi tmfOuAmt'Eo..3, 

' StJBiUHMAHiAAwAK,:!.— The late third defendant, father of- 
the appellant, on the 9th Angnstl886j-:exe'ented to the first defend-'.' 
ant a .simple mortgage on the- security of the third '.defendanf s' 
moiety of eight villages attached to the Zamindari of Blayathafendi 
inAfadiira. The first defendant' on the 10th idem snb-mort*- 
gaged his mortgage' .interest to one Aviehi Chetti. This man ' 

^ assigned his rights to the plaintiff, who instituted this suit upon, the ' 

■ ' snB-mprtgage timsferred4o''Mm^ ■ ’’ ■ , ' 

. ^ An the^ 'cotirt below the Subordihate Jndge took m acoonnt of 
.the ampmatdne by the third 'defendant to the first and by the latter 
to the : plaintiff, and; among dther' reliefs,’ granted .the usual' order 
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for tie sale of tiie third defendant’s interest in the property origin.- muthu Tjjia 
ally mortgageclj if paymeiit of the amonnt^^ due hy hinij be not BAm« 
made, within the time fixe.d. , , . ' ... . , ' . c'ha?vdk.a, 


The first question for decision is whether a siib-niortgagee ' 


entitled to an order for sale of the original mortgagor’s interestj if 
other ciremnstaiiees justifying snoh a decree exist. 

In contending that the sub-mortgagee was not so entitled the 
Takil for the appellant urged that there is no -waiTant whatever 
in the Transfer of Property Act, for an order like the one in 
question being passed. This argument seems to be quite opposed 
to the express provisions of section 86 of the Act, since the words 
where the plaintiff claims by derived title,” which are to be 
found therein distinctly cover such a case as this. It was said, 
however, that the clause just quoted refers only to an assignee or 
other person in whom the whole of the interest of the mortgagee 
has become vested, but not to a sub-mortgagee who has only a 
qualified right therein. But I am at a loss to understand how it 
can possibly be denied that a sub-mortgagee does claim by title 
derived from the original mortgagee and it is scarcely necessary 
to point out that “ derivative mortgage ” is a term used in text 
books and in decided eases as synonymous with sub-mortgage.” 
I am, therefore, unable to see any adequate, ground for putting 
the restricted construction suggested on behalf of the appellant 
and to.exelude, from the operation of the section referred to, the 
ease of a sub-mortgagee, which the words, in question, naturally 
and grammatically comprehend. 

If we turn to the English law, we find there also, from section 
12 of chapter 47 of “ Seton on decrees ” and Hobart v, Ahbot(l) 
cited for the respondents^ that the point has long been settled 
in favour of the sub-mortgagee. 

Nor is the above view unsupported by principle. Bis true that 
in the case of a simple mortgage, the mortgagor’s ownership in the 
property mortgaged is not, even in iorm,' transferred to the mort- 
gagee, Nevertheless it is impossible to, doubt that the mortgagoe, 
so far as the recovery of the debt owing to Mm is _ concerned, is 
treated in law', as an assignee of . the mortgagor. This becomes 
quite evident in the case ,of a. . second^ mortgage. Eef erring to 
it, an- American/ author of. high repute'; writes Thus a second 
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HuTi.r Vmia “ mortgage is as to the second mortgagee, but an assignment of 
Baghc- “ the mortgagor’s interest .... Asaiiassigiieeofthemoj’t- 
'’*‘^chanx)ka ‘ ' “ gagor the second mortgagee may insist xrpon all the rights of a 
Miiuu ‘’mortgagor against the first mortgagee, such as that of calling 
Thcrai »3iijato aceoimt, redeeming from him and the like” (Washburn 
Vexkatj- on Eeal Property, 5th edition, vol. II, pp. 116 and 117); This 
Ohktm. wav of looking at the matter is not peculiar to any particular 
system of law, but seems well established in jurisprudence, as 
treatises on the Civil law show. In Salkowski’s work on Eoman 
Private Law, it is pointed out that a party who holds a hypothe- 
cation acts, in selling the hypotheca, as “ the representative of the 
“ pawnor or owner, although hy mtue of his ovtx right and in. his 
“ own interest.” CWhitfield’s Translation at page 491.) Further, 
it is a recognised rule under that law, that when what is hypothe- 
cated is a claim, the hypotheoatee may alienate it or enforce it in 
• action instituted in his own name (Maekeldey’s Eoman Law, 
Special Part, Book I, section 336, paragraph 2. 

There is another argument in favour of the view that a sub- 
mortgagee has the right in dispute. The original mortgagor and 
the sub-mortgagee, as the holders of different interests in one and 
the same speeifle property, stand to one another in a relatio.n. 
that gives rise to certain rights and duties inter ae. It is admitted 
that a mortgagor whose right to redeem originallv existed as 
against the mortgagee alone, heoomes by^ virtue of the suh-mort- 
gage, entitled to exercise that right as against the sub-mortgagee 
also, who consequently must he made a party to redemption pro- 
ceedings. Now, as the sub-mortgagee may be . redeemed by the 
original mortgagor, it ought to he held that the former may fore- 
close the latter, where that relief can be claimed or, yrhefe kheh 
relief cannot be granted, he may obtain an order for sale and 
thereby put an end to the other party’s right , to redeem. For it 
is only Just and reasonable that, whilst the law, on, the one hand, 
recognises a right in the original mortgagor to redeem the sub- . 
mortgage, it should give the latter, , as against the former, the 
generally correlative right (Daniel’s Chancery Practice, 6th edition 
, at page 1412) to foreclose or Wl. ,: 

, T confess I am not impressed with the suggestion, madd on 
, 'behalf of the, appeUantv; that to ■ allow a sub-mortgagee to sue the 
original mortgagor,, as was done, here, would be productive ‘of 
, general^ inconvenience ,• to-. ®^ants in,, the position of the pre,seht ' 
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parties. On the oontrar)^ I think that to permit such a course to Mt-iHu ?jju 
be adopted would prevent multiplicity of suits and the possibility 
of conflicting decisions being pronounced in respect of the same 
matter; since, at all events, the accounts, between the original Maham 
mortgagor and the original mortgagee on the one hand and the 
latter and the sub-mortgagee on the other, would be taken once Venkata- 
tor all and the respeetave claims o± the three parties adjusted and Ghetti. 

settled at the same time, (See Namijayi Vittal Maval v. Gaiioji{l)») 

The Allahahad cases of Mata Din Kasodhan v. Ifazini M%ismn{2) 
and Ganga Prasad t. Chmni Lal[%) relied on on behalf of the 
appellant, cannot be followed here, inasmuch as they proceed upon 
the supposition, that the term, property ’’ as used in chapter IV 
of Act IV of 1882, means an actual physical object ; and does not 
include .mere rights relating to physical objects — a view which, so 
far as I am aware, has hitherto not been accepted as correct in 
this court and in v^^hich I am myself nnable to agree. As to 
Padgaya r, it is difficult to belieye that the learned Judges 

who decided it, held that there was no sort of legal relation 
between the original mortgagor and the snb-mortgagee. The 
actual decision there is itself supportable on the clear ground that 
the representative of the deceased original mortgagee, as a., per- 
son interested in the redemption there sought for, was a necessary 
party to the litigation which could not, therefore, proceed further 
owing to the omission, on the part of the original mortgagor, 
to bring on to the record, the legal representative of the original 
mortgagee who had been made a defendant when the suit was 
filed. The statement made in the course of the judgment of 
Pabbons, J., that there was no privity between the original mort- 
gagor and the sub-mortgagee, if intended to lay down that abso- 
lutely none of any kind subsisted between those parties, would be 
totally inconsistent with the unquestionable fact, already referred 
to, viz., the existence of that relation between them, from which 
springs the original mortgagor's right ' -to redeem from, the sul> 
mortgagee also.' ■ y;- ' - 

I' am, therefore, of opinioa that' the .''appellant's contention, 
tinder’ consideration,, is unsound- and 'that ..a; sub-mortgagee mix 
ask , for a sale of the original mortgagoris’interest in eases and in ^ 
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Mn-'Hi: Yijia circiimstaaeos wMcL would ■ have entitled the original mortgagee) 
on the date of the sub-mortgage, to olaim such relief. 

’ The second aaid the only, remaining question for decision is, 
whether the discharge,- seh up on behalf, of the third defendant, is 
true, I agree with the Lower Court that the eyidence, called in. 
support of the plea, is Unsatisfactory and unreliable. Nor do 1 bgo 
any reason for disexediting the statement of the first del:e.ndant 
that no portion of the debt due to him was liquidated by the 
collections made by him from the tenants of two out of the eight 
mortgaged rillages, under the power of attorney, exhibit II, dated 
9th Allgust 1886, and that when the said power wns reTobed, a 
few months afterwards by exhibit E, he accounted to the third 
defendantls father-in-law, with that defendant's knowdedge, for 
the comparatiyely small amount that had been eolleeted by Min 
under the power. The decree of the Lower Court is in my yiew 
right. I would confirm it and dismiss the appeal with costs. The 
appellant wdli also pay the costs of the second defendant who was 
unnecessarily brought in. 

Davies, J. — I concur. 


APPELLATE CIVIL. 

Before Mr, Jmtiee Shephard and Mr, Jmtke Davies, 

■ isai* ’ PABTATln AMMAL (pLAmriFF), ApPinrAHr, • . 

N oyewiber - • •• • " : ' ' “ 

- '• ■ ■ ■ ' ■ ’ ; , : ' ' 4 

SAMINATHA. GUEUEAL AMD OXIIE'ES' (DBEBOTAax), ' ' '• 
EeSPOTOBNI'S.'^’ 

limitaHoii Ad-Act Xf of lS7>r, ached. II, art. U8—Sttit for ponseaaiun b,j Bindo. 
widow as heirem—Iefcndant in poascssiun imder an alleged adoption— 

Limiiation\ , ■'' '■ ■ 1 ’ . ■ , ‘ ■ ■' ' ' ' 

A Hindu died in 1834, loaving'the' plainjfeiff, Ids widow, and cerhuii Jandetl aud 
other pi'opcriios., Tho defendant olaimedj to the knuwlodgo of the plawtUf iu 
, 1885, to have been adopted by .fhe deceased, and from that date ho hud claimed as 

an adopted son t^ be enUaed -to of which the plainiiK never enjoyed 
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possession. She now sued in 1893 for possession wifcli mesne profits alleging* in 
the plaint, that the adoption had been falsely set up, but seeking no deolarntion 

Held, that the suit was barred by limitation. '■ ' 

Appeal against tbe decree of E. SriiiiTasa Oharln, Siihordio-ate 
Judge of Etuiibaionamj in original suit -No. 27 of 1893. . 

The plaintiff was the widow of one Soma Gnruhal who died in 
JaunaiT 1884. She averred that he left no heirs other than her- 
self and that on his death she entered into possession and remained 
in enjoyment for some years of the property forming his estafe. 
The plaint further stated that the first defendant falsely claiming 
to be the adopted son of the deceased disttirhed her enjoj^ment, in 
consequence of which she brought a declaratory suit in 1890, which 
wa.s dismissed on the ground tha.t it was not maintainalfie for 
the reason that it was not shown that the lands were theii in her 

Paragraph 5 of the plaint was as follows : “ During the pend- 
“ ency of the said suit and subsequently, the first defendant and 
the other defendants who claim right through him entered upon 
and usni’ped the lands from the year 1891.^’ 

It was alleged that the cause of action arose in February 1891 
and the prayer of the plaint was for possession of the specified 
properties with mesne profits and for such other reliefvS, which to 
the Court might seem proper. The first defendant pleaded that 
he was adopted by the deceased on 15th August 1877, from which 
date he lived with him until, his death and that since that event ho 
had been in enjoyment of the property. 

The Subordinate Judge held that the alleged adoption was 
established by the evidence. On the second and third issues which 
raised the questions as to whether the suit wa,s maintainable as 
framed, seeing that there was no prayer that the adoption be set 
aside and whether it was barred by Limitation, the Subordinate 
Judge expressed an opinion on the first in favour of plaintiff and 
oh the second in favour of the defendant. His judgment on this 
part of the case was as follows 

am not prepared to say that the suit is unsustainable, 
because the plaintiff has not expressly'" sohgiit to have the first 
defendant’s alleged adoption declared untrue^ The omission to 
for such a relief is eertairdy not accidental^ but mtentibnab, 
A suit for ^ declaration that ah alteged'Mdpiibn' had never taken 
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FiBViTHi place, should be brougM'witbm-six yeaxs froui the time when the 
A MM A I. « pg.|,|.y jelling ||,nc| entitled to sue for it came to know the alleged 

BmmmA ^‘.adoptioii . under article..' 118 of schedule 2„ :of , Act. XT of 1877. 

Giai'Kii.. As the plaintiff iu' this- eaae had ' known that- thC' to 

was set up as an adopted son soon after ,ho2r husband died in 
.... ..... ... ^.*....Xaiiuaxy I 884 . her .advisers must haTe known ; that . an, express/ 
claim for such a declaxation -would be, at once met and that 
- successfully ly the plea of limitation ; and they have according] j 
'V omitted it. But it seems to me upon the latest authorities that, 

’* whether she prayed for it or not, the framing of the plaint can 
‘‘ give her iio advantage. In the ease of Jagadamha Ohaodhram v. 

** Bakimia Mohun Roy Ohaodhri(l) decided by the Privy Council^ 
“‘it was settled that a suit to set aside an adoption within the 
“ ‘ meaning of these words in the Limitation. Act need not be a 
“ ‘ suit having declaratory eonolusions, Imt that any suit in which 
“ ^ the decree prayed for involves the decision of the question of 
“ the validity of an adoption set up in defence a suit to set aside 
“ an adoption/ These remarks were emphasised again by their 
Lordships in the more recent case of Mo/mh Namin Mumhi v. 

“ Taruch Nath Moitra{2), In the case then for consideration, there 
“ was, like the present one, no prayer for a declaration that the 
“ defendant's adoption was invalid or never took place, and their 
“ Lordship held that that suit was, in substance, a suit ^ to set asidcB 
“ ^ an adoption ' within the meaning of Article 129 of Act IX of 
“ 1871, the Act of Limitation which preceded Act XV of 1877, aB.d 
“ which applied to the circumstances of that case. Their Lord-* 

“ ships obseiwed in the first case quoted above that the Legisla- 
“ lure, having deemed fit to allow ‘ only a moderate time within 
“ ‘ which such delicate and intricate questions as those mvolved in 
^ adoptions shall be brought into d.ispute, it should strike alike at 
“ ‘ alJ suits in which the plaintiff cannot possibly succeed without 
“ ' displacing an apparent adoption by virtue of which the defend- 
“ ^ ant is in possession/ 

“ The plaintiff's vakil in the present case adopted the oonteEtioii 
’ .f^of the learned counsel for the plaintiffs in 'Chmi'h* 
^^mni T. Dakfma Mohm Boy Ohmdhn[V) that she was suing not 
to set aside any adoption, but, to recover possession on lier|)jiMd 
title' as heir to the deceased, -that it was the defendant , who 
^ ^.' alleged his adoption, and that,, on'his , failure, to prove ...it, .it need : 


not be set .asidej but taken as never haying existed ; and relied 
on 'among other authorities Basdeo y, Gopal{l)^ Ganga Bahai v, 
Lehhraj Singhi^) and Bundarmn r>' 8ithammal{?») . The answer 
given by their Lordships to that argument which they oharaoter- 
^4sed as ^ingenions’Vwas’*' that the defendants are in possession 
^ in the character of adopted sons ; the primd facie title k mth 
** them, and until that is displaced they- ' ought , to retain, 'their ■; 
' possession ’ (see Jagadamba Ohaodhrani v. Bakima Mohun Boy 
Chmdhri[4:)), The same answer shonld;be giye,tt;\;in 
the plaintiff’s contention. If the plaintiff by reason of her laches 
failed to have the defendant’s title in virtue of an adoption de- 
dared untrue or invalid, within the time allowed by law% which 
in the present case is six years from when the fact was known to 
** her, she cannot afterwards sue to deprive :the defendant of the 

The last Allahabad case, though on all fours wdth the ease 
now under consideration, is no binding authority against the two 
rulings of the Privy Council already quoted : and following the 
same I find that the second issue should be decided in plaintiff’s 
favour and on the third issue that the suit is barred by the six 
years^ rule of Article 118.” 

In the result the Subordinate Judge dismissed the suit. 

The plaintiff preferred this appeal. 

Narayana Bau and Sundara Ayyar for appellant. 

Bhashymi Ayyangai\ Dedkachariar^ Jivaji Bau and Kupp'Un 
mmi Ayyar for respondents. 

Shephaed, J. — There is no doubt that the plaintiff knew of 
the first defendant’s adoption as long ago as in 1885, that is more 
than six years before the institution of the present suit. The Sub- 
ordinate Judge finds that since the death of Swarna Q-urukal, the 
adoptive father, the defendant has been in possession, though for 
a time after his father’s death 'his possession was' disturbed. Tn 
'1890, a suit was brought by the''plamtiff, alleging that she had all 
, along, since her husband’s death, -been in possession of all his pro- 
perty. It was found in that suit /that /the .plaintiff was not and 
never had been in possession of the property. It was necessary 
for the Judge to find whether the plaintiff: was in possession at the 
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PAEtATHi date of that siiit, beoaxise she aeked fora deolaxation.of her title. 
ammax, Ixa^ing been fonnd that she wm not in possession, the s^ht :was 
SAiifiSfii’HA dismissed on the 28th February 1891. In her present plain h she 

Gi^JBUKAr, -rr 

alleges that she was dispossessed in that very same montii. i^o 
attempt is made to. prove this -allegation, which in itself is most 
improbable^ but it is suggested that the , ewiclence shows that the 
plaiatifl was in possession before 1890 and that it is open to her, 
notwithstanding the decree in the suit of 1890, to establish that 
possession. ' It is argued that, .if .she was in possession between 
1884 and 1890^^ there was no occasion for her to challenge the first 
defendant '^s adoption and therefore article 118 cannot properly be 
' applied, Whateyer weight may be due to this argument in -a case 
in which the plaintiff can ■ show an undisturbed possession in' 
■defiance of the alleged claim by adoption, the point does not really 
arise in the present case, because it is clear that the plai 2 itifl'’’s 
possession was nt the 'best 'an interrapted and incomplete pos- 
session. The evidence seems to show rather that, there' was a 
■ constant struggle for possession on her part than that she was in 
aotnal enjoyment. , ^ 

Holding, then, that the plaintiff is seeking to recover property ^ 
, of which she, since her husband^s death, has not been in possession, ' 
and which has been all along claimed by the defendant in -virtue 
of his alleged adoption, we have to consider whether the suit is 
barred by limitation. On the facts stated, it unquestionably 
. would be barred, if the Act -...'of '1871 still remained in force, for it 
, has' been decided by the Judicial Committee 'with reference to 
Article 129 in the schedule of that Act that a plaintiff, whose 
claim is mot by the assertion 'Of an adoption and cannot bemad© 
good without negativing the adoption, must bring.this suit^witMn " 
the time fixed in that article.’ It is contended that the ruling 
of the Judicial Committee is not applicable to cases governed by 
the existing Act, or, in -other words, that the law as it stood under 
^ the earlier Act has been altered by the passing of the Act of 1877. 

^ ^ . ' Oomparisonbetween Article 129 in the schedule of the repealed 

^ Act and Article 118 of 'the' A'ct of 1877 ' shows that an alteration 
; . ' ’of the' language has 'been effected in '^.11 three columns. 'The 

' y ^ period has been reduced from twelve years to. six'; the' .starting 

. ' . ■ ^ point has been 'altered 'by substituting the date when the plaintiff 

• : ^ ^ • hnows of the adoption for the '’"date of the' adoption ; the ' deserip- 

tion of the^ Bifit has b#h ^dtered* This last .alteration is the . only 



one material to the present question, for it eannot be suggested-' TjkmAmi 
that the other alterations affect the applicability of the article. 

To support the plaintiffs oontentiony it is necessary to shpw that^ Samimha 
the change' in the language desoriptiYe of the suit points to a 
change of policy on the part of the legislature and to the inten- 
tion to restrict the application of the article to suits in which a 
mere declaration is sought for. Unfortunately for this contention, 
we know the reason for the change of language and can, therefore, 
account for it fully without ascribing any change of policy to the • 
legislature. It is plain, as is pointed out by the Judicial Commit- 
tee in Jagadamha Ohaoclhmni v. Dakhina MoJum Boy Gkmdhri{l)^ 
and it also seems to have been pointed out before 1877, that the 
phrase a suit to sot aside an adoption is an inaccurate one. 

Hence the substitution in the 118th article of the expression — 
smt to obtain a declaration that aii alleged adoption is invalid or 
never took place. ’’ I am at a loss to understand how this substitu- 
tion, which is in accordance with the observations of the Judicial 
OommitteOj though not consequent upon them, can be taken to 
effect a change of law in favour of the plaintiff. The observations 
of the J udicial Committee apply to the suit of a person in the pre- 
sent plaintiff’s position, whether it is incorrectly called a suit to set 
aside an adoption or correctly called a suit to declare an adoption 
invalid. In Mohesh Narain Munshi v. Tar itch Nath Mqitra{2)^ there 
is a strong dictum to the effect that the plaintiff’s position has not 
been altered for the better by the change of expression and in a 
later case, it appears to have been assumed that, notwithstanding 
the change, a plaintiff suing for possession must bring his suit 
v/ithin six years of his knowledge of the defendants’ adoption. 

(Lachman Lai Olwwdhri v« Kanhmj Lai Mowar{S)), A string of 
cases was cited in which a different view of the law has been taken 
by other High Courts. I do not find in the judgments in those 
oases any sufficient reason given for attributing to the legislature 
an intention, w^hich in itself is most improbable, when it is 
reniembered that before the Act of 1871 was repealed, the inter- 
pretation put by the Judicial Committee on Article 129 had not 
been enunciated. ' • , - 

An argument is founded on the fact that the language descrip- ' 
tive of the suit has not, been changed in Article- 91 corresponding 

■ _(1) r JjJi, U Oalo.^ Sia - ■ {»)■ 20 ,OMe4'.404;:' ;;<a) , LM,, 22, 609,' ' ’ 
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to Article 92 of the Act of 1871. {Watthu Singh v. Guhb 
Singhil). The reason for this is plain. The phrase “ suit to 
" eanSel or set aside an instrument ” is not an inaccnirate one, and 
therefore there was no need to alter the language in the new Act. 
If it had been the object of the legislature to place parties chaUeng- 
ing or maintaining an adoption in a position more favourable 
than that assigned to them by the Act of 1871, as interpreted by 
the Judicial Committee, the simplest course would have been to 
repeal Article 129 and leave declaratory suits, relating to adoption 
to be governed by the general article. The preservation of the 
special provision for suits in which such questions are raised, 
shows that the policy which actuated the legislature in 1871, was 
still maintained in 1877. The reduction of the period from twelve 
years to six in oases in which the plaintiff has from the first 
knowledge of the alleged adoption or of the fact that the adoption 
is denied, points to the desire to restrict, as far as possible, the 
time within which, such questions may be raised. There was no 
need for the abbreviation of the period or indeed for the retention 
of any special article, if it was intended to apply only in cases in 
which the jfiaintiff seeks a declaration and nothing more. 

For these reasons, I am of opinion that the law has not been 
altered so as to make article 118 inapplicable to the present suit 
and that, therefore, in the circumstances above stated, the suit 
is barred by the law of limitation, 

Davies, J. — I concur in the conclusion of my learned colleague, 
flk it appears clear, for the reasons stated by him, that the pla.i‘n 
ruling of their Lordships of the Privy Oounoil has not been in any 
way affected by the mere change in the wording as to the character 
of the suit in the new article. It has been urged, however,. that 
the effect of that ruling may not have been foreseen and that 
it may lead to unnecessary H%ation on the one hand or to a denial 
of justice on the other. ! , 

The case is put for instance that supposing the widow here had 
been in actual possession, there was no occasion for her to sue 
Until she was ousted, and yet if that ouster had taken place mord 
than six years after the adoption became known to her, she would 
not, under the present ruling,' have been able to contest it. This 
result, it is oontended, involved Aither her bringing a suit at a time 



SMEIEB... ■■■ . 

when it did become 

necessarjjf it was not allowed.' 

But the obvious answer to the first part of the argument is that : 
it was^ not unneoessary for her to .sue, .'for it was necessary for the' ^ 
purpose of 'completing her title, which, so long ' as the adoption 
stood in the way, was a bad one. And the answer to the second 
part of the argument is that the widow would be in no worse a 
;;;:|^psitiph';thahv;&^^ if :her. six years’ .possession had ■ 

begun with a denial of his adoption, he would, after the lapse 
of that time, be equally debarred under the next article ( 119 ) from 
i:;shihgvtd:^'estffiMsh 

Another ease put is that of a reversioner, say a brother, entitled 
to inherit his divided brother’s estate but for an adoption made by 
the latter. Supposing that adoption to have been made six years 
before his death, is the brother, it is asked, bound to sue to declare 
the adoption invalid before his [right to inherit accrues, and when 
if he, should happen to predecease Ms brother, it would never accrue. 
■'The answer -must be in the affirmative and not unreasonably, for 
although the litigation may, in a case, here and there, turn out to , 
have been in vain, that disadvantage’ is small compared with the ' 
advantage to the community generally in the security of titles, if ^ 
they are not challenged within a reasonable time. The principle 
has always been the same. , The' only difierenoe. now is that the time 
for impeaching an adoption has been .changed from twelve years 
from the date' of it absolutely, to six years from the time that it 
became known to the party ready to dispute it« TMs is indeed a 
more favourable starting point for him than the old one. 

The only case that could arise of a supposed denial of Justice 
might be the case of a remote reversioner suddenly finding himself 
in the position of next reversioner but too late to sue. It could be 
answered to Mm that it was owing to Ms .want of due diligence to 
safeguard his rights, wMle there was y.et time. 

It is pointed out that to no other status than that of adoption is 
this six years’ rule applicable. That- seems to be so, but it is open 
to the Legislature, I presume, to extend - the provision to the eases' 
of marriage and legitimacy, if it so pleased. ■■ • 

The appeal is, accordingly dismissed mth costs.. 


Ammal 

V, 

BmimmA 


48' 


THE INBMN' haw BEPOETS. [VOL. XX. 

appellate oitil— full bench. 

StT Afthur J. H* OolliriSy Ki., Chief Justice, Mr. Justice 
Shephard, Mr. Justice Suhrammia Ayyar and 
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MUBUGAPPA OHETTI (PlaiktiefX Ebspotoeot.* , , 

Umiiation Act— Act Xf of 18Y7, «• 14— Cause of Wee nature— Misjoinder of ca/usm 
of action— Want of leave under Oivil Procedure Code, s. 44, 

In March 1S9] the plaintiff sued the defendant to reooYer the sum of money 
dne on the taking of an account between the plaintiff and the defendant, who was 
his agent, and to reooTer possession of certain land. The plaintiff did not 
obtain leave under Civir Procedure Code, s. 44, for the metitution of this suit 
which was accordingly dismissed for misjoinder of causes of action. The plaintiff 
now’ instituted on 5th April 1893 two suits, the one for the money and the other 
for the land : 

Eeld, that the plaintiff was entitled undei’ Limitation Act, s, 14, to have the 
time occupied in the previous proceedings deducted in the oomputation of the 
period of limitation applicable to his suit for money which accordingly was not 
barred by limitation. 

Appeax/ against the order of W. Dumergue, District Jndge of 
Madura, in eppeai suit No. 200 of 1894, reversing the decree and 
remanding for trial original suit No. 152 of 1893 on the jfiie of the 
District Munsif of Tirumangalam. 

A suit for Es. 2,316 due on aooounts. The plaintifi was a oo^ 
ton dealer and money lender and had a shop at Sengapadai, wideh 
was managed by defendant as his agent from oth Jnly 1881 to the 
11th January 1889, when his agency oeased. Accounts not haying 
been settled between him and plaintiff, on 19th March 1891 the 
plaintiff sued to recover the sum of money due on the taking of an 
account, and also to recover with damages two pieces of land said to 
have been conveyed benami to the defendant as his agent, without 
obtaining the leave of the Court under Civil Procedure Code, seotion 
44. The District Munsif, in whese Court the suit was instituted, 
made an order on the 17th J nne, in which, after quoting section 44, 
he said that the suit was, liable to be dismissed, on -the ground of 
misjoinder of causes of aetionj but that he would give the plaintiff 


* Appeal against; order No, 78 of 1^4 
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an opportuni-ty to amoEd the plaint- and ffle separate suits in respect 
of these diSerent causes of action and allowed 7 days for that pur- 
pose. No ameiidnient was made, and on the 25th ’"June the District 
Mnnsif made an order dismissing the .spit which was confirmed on 
appeal on 24th October 1892. The plaint in the present suit was 
presented on 5th April 1893. 

The District Mnnsif held that the claim was res judicata by 
reason of the pre?ioiis order which he said was passed under section 
158 of OiYil Procedure Code ; he also held that the suit was barred 
by limitation, the plaintiff not being, in his view, entitled to the 
deduction under Limitation Act, section 14, of the time occupied 
by the previous proceedings and he accordingly dismissed the suit. 
On appeal the District Judge held that there was no bar by res 
judicata and also thattjhe suit, was not barred by limitation, as 
to which he quoted Narmimma v, Muttaym{V). He accordingly 
reversed the decree and remanded the suit for trial on the merits. 

The defendants preferred this appeal. 

Bhmhyam Ayymigar for appellants. 

KrUhnasam Ayyar for respondent. 

This appeal coming on for disposal before Best and Subea- 
MANIA Ayyae, JJ., on 8rd May 1,895, they made the following 
order of .reference to Full Bench. 

Order of eefbeence to Full Bench. — W e defer ,o.ur decision 
in this case pending decision of the Full Bench of the question 
whether misjoinder of ca,uses of action is a cause for which time 
should be deducted under section 14 of the Limitation Act, 

The ease came on for hearing before the Full Bench on 2nd 
Potobor 1896. 

Bhmhyam Ayyangar for appellant, 

There u- .conflict qf decisions upon the question referred. 
The decision appealed .against is inconsistent with the judgment 
in Tirtha Sum v, ScshAgm 'Ba4(2) where it was held that mis- 
J.oinder is not ,a catise of like nature .within the meaning of 
Limitation Act, section .14, dissenting from the case followed in 
‘Narmimma y. Muikiyan{9), That case 'follows Dee Brosad Sifig v. 
Per Mb Ni^iree{A) which is .approved -in Ecfait Momiri r, Sheo 

Pershud 8mgh(5) and dissented from Perm v. Ahmad AU Khan{Q). 
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The leading oases in Bombay are' Bai Jumna t, Bai Iehha{l) and 
Kruknaji LaMhmun y, Vithal Rmji Manje(2). The expression 
cause of a like nature cannot on the right oonstrnotion be held to 
include those which are due to the action of the suitor. , TMs is 
deducible from the eases .last -cited.' See also Ohmuier Muikub y, 
Bismssure l)ebea(3)f Bajendro Kiskore Singh v, Buhkg MuMon{4) 
and Nobin Ghmder Eurr y. Rojomoye Dome{b). 

KrkJmammi Aijyar for respondent. 

Most of the cases quoted in favour of the appellant are really 
cases of defective jurisdiction. The term jurisdiction being used 
generally and not restricted to the pecuniary or territorial limits of 
, jurisdiction. In section 14- the expression cause of like nature *' 
must include formal defects which render the Court incompetent 
to entertaio. the suit. Moreover the subsequent suit must be, in 
effeetj the same suit as the first and the other cases quoted for 
the appeUant proceed on this ground. See also Ghmder 

Koondoo Y, A^eem Ga%ee Chowhedar(6)y Dhan Stngh y, Basani 
Singh (7) and Subbarau Nagudu y, Yagma Paniulu{%), 

The Court (Collins, OJ., Shephaed, Subeamania Aytae and 
Davies, JJ.) delivered judgment as follows : — 

the case which gave rise to this reference, it 
appears that/the former suit was dismissed, because, without leave 
of the Court, claims in respect of movable and immovable property 
had been united in one plaint in violation' of the provisions of 
section 44 of the Civil Procedure Code. The real question to be 
decided is whether the reason for the failure of that suit was of 
such a character as to entitle the plaintiff in the present suit to take 
advantage of section 14 of the Limitation Act. It was argued on 
behalf of the plaintiff that any misjoinder of causes of action ren- 
dering the Court unable to entertain the suit, should be deemed to 
be a cause of a like nature ’’ with defect of jurisdiction within 
the meaniug of section 14. The argument, "indeed, was pushed to 
this length, that any plaintiff, whose plaint had been* rejected 
under section 5.3 or 64 of the Civil Procedure Code, might, pro- 
vided that other conditions were^ fuMUed, claim to have the'" time 
expended on the abortive proceeding deducted in the computation 


(1) 10 Boia.j 604. 

(4)I.Ii.E.,7Cate., 367. 

(7) I.t.E., 8 AH., 519, 637. 


(3) I.Ii.E., 13 Bom., 635. (S) 8 W.E., 184. 

(6) i,I(.E., 11 Oalo., 204. (6) IS -W-.E., 4S. 

• ■ (8) I.L.B., 19 Mad., 90, 95. 



new; suit. If it iiad been intended 
to embrace sueii a large class of cases witbiiL tbe scope of section 
14j one would have expected correspondingly general words to be 
used. The pbrase defect of jurisdiction or other eanse of a like 
nature seems quite inadequate to denote tbe miscellaneous cases 
of defect mentioned in sections 53 and 54. For tbe purpose of 
tbe present ease^ bowever, it is unnecessary to deal witb tbe argu- 
ment of tbe plaintiff^s vakil. 

Tbe case was not one in wbicb mere misjoinder of causes 
of action bad proved fatal to tbe first suit. It was ratber tbe 
absence of tbe leave required by section 44 of tbe Civil Proee** 
dure Code wbicb rendered tbe Court unable to entertain it. Sucb 
a defect as absence of leave was held in a recent case decided in 
tbis Court to bring the case within the provisions of section 14, and 
we think that ease was rightly decided. Suhbarau NaytiAn v. 
Yagana PaniuW\l). 

Following that case, we bold that the question, whether such 
misjoinder as there was in tbe present instance was a cause for 
which time should be deducted under section 14 of tbe Limitation 
Act, must be answered in tbe affirmative. 

Tbis appeal coming on tbis day for final bearing, tbe Court 
(SuBEAMAKiA Ayyab and Boddam, J J.) dismissed tbe appeal. 


APPELLATE CIVIL. 

Before Mr, Justice Subramania Ay gar and Mr, Justice Davies, 

PATYATH NANU MENOK (Plaintiff’s BEPaESENTATiyE), 
Appellant, 

THIEITTHIPAILI BAMAN.ME.lsrON anu othies 
^ , ('Befenuants), Eespootents.’^^ 

Malabar Law — Adoption hj the Karnavan of a MarimaJckaiayam iarwad-^Wani of 
cotiiieni Inj the rest of the tarwad — Cwil Procedicre Oode s. BBB,‘^hegal representative, 

'■A tarwad in.. -Malabar eabjeot .'to Haramakkatayam , Law was ■red’aced in 
•nutnb^r'to two persons, vis,, tbe_ karnavan and his ypnnger, brother ti]ie;plaiatiff. 

r— — ; — 


Venkiti 

Hayak 

Mubugappa 

Oheot. 


1896. 

August 25. 
September 

15. 


[VOL. XX, 


the ^ mmm - law bepobts* 

Patyath They C|itM’r0lledj and tie foriner. without the consent of the latter adopted, as 
Hanu Menon members of the tarwad his' son and daughter and her children. On his death 
TiriPUTHi- plaintiff sued for possession of the tarwacl property and for a declaration tlfi t 
,pAiiLi Eaman the adoptions were iuTalid ; 

plaintiff was entitled to the relief asked for. 

After an appeal was presented by plaintiff, who had ohtaineci a ctecree lor 
possession hut no other relief, he died leaving a will making certam dispositions 
of the property to which he 'vi’'as solely entitled on the assmnp'oion that liio 
adoptions in question W''ere invalid and his ■ executor was admitted as his legsU 
representative for prosecuting the appeal. 

Appeal against the decree of A. Ventatramaiia Poi, Siibordiriete 
Judge of Calicut, in original suit No. 39 of 1892. 

The facts of the case and the decree of the Subordinate Ooart 
are stated sufficiently for the purposes of this report in the. judg- 
ment of SlTBEAMANIA AxYAE, J. .■ 

Plaintiff preferred this appeal. 

Krmhnmami Aynar and Simdara Ayyar for appellant No. 2. 

Bhmyam AyycmgaVy Sankaran Nayar and Sankara Menon for 
respondents Nos. 1, 2, 6 and 7. 

Suhrammiia Sasiri for respondents Nos. 3, 4 and 5. 

SuBBAMAmA Ayyar, J. — One Goyindan Nair and his younger 
brother Nanu Menon were, in the year 1892, the only suryiving 
members of a tarwad subject to the Marumakkatyam law. The 
former, who was the karnayan, adopted on the 21st April of that 
year four persons, yIz., his son Eaman the first defendant, and 
his daughter Lakshmi the second defendant, and her children Pam 
and Krishnan the sixth and the seventh defendants. He made 
the adoptions without the express or implied consent of Nanu 
Menon, who had, prior to the date of the adoptions, been for many 
years on unfriendly terms with his brother. In June 1892 Goyin- 
dan Nair died. Subsequently Nanu Menon brought the suit, out 
of which this appeal arose, for a declaration that the said adoptions 
were invalid, for possession of the property which had been held 
and managed hy Goyindan Nair as the karnayan and for certain 
^ minor reliefs* In the ■Court below, he got a decree for the property, 
&c*,, bpt his prayer as'to .the adoptions was not granted. ' He , pre- 
^ f erred'. Jhis, appeal chiefly, against such refusal to declare them to be 
inyalid. ^ ; After the appeal was presented, he haying, died leading 
■^ a wiE making certain dispositions of the property to which he was 
_,jolely entitled if the: adoptions 'in question be found to- be inTalid, 
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Ms executor was admitted as tie legal represeutatire for prose- PATrATi:i 
outing tie appeal. ' XaintijMknon 

On the one side, the adoptions, were impeached, among other 
grounds, for the reason that one' 'essential' requisite for a valid Mmnon. 
adoption, viz., the assent of all the memhers of a tarwad was 'want- 
ing in this ease, inasmuch as Nanu Menon had not consented. 

On the other side, it was urged that such eonsent was unnecessary 
since GovindanNair, as karnavan, had sole authority in the matter « 

'Without entering into the question whether the consent of all, or 
only that of the majority of, the memhers of a tarwad is necessary, 
it is siifSeient for the purposes of this case to determine whether 
the latter contention is sound, 

No decision of this court or of the local courts directly bearing 
on that contention ivas cited. 

Nor has any satisfactory evidence been adduced to show that the 
actual usage of the people is in favour of the view urged on behalf 
of the defendants. The evidence as to custom, called for them, is 
that of their ninth, tenth and eleventh witnesses. The first of these, 
the Zamorin of Calicut, was not very consistent In the evidence he 
gave. At fl.rst he stated that the karnavan can adopt without the 
consent of his anandravan. But later^ on he qualified tMs state- 
ment by adding that if the anandravan was neither an outcaste nor 
an insane person, his assent also was necessary. He, however, 
again, changed his answer and adhered to his original statement. 

The tenth witness, a Nambudri, was more positive in asserting that 
an anandravan’s consent was unnecessary. The eleventh wit- 
ness, another Brahman, gave it as his opinion that a karnavan was 
entitled to adopt, even against the will of the anandravans. But 
he contradicted himself as to a point intimately connected with 
that under consideration, viz., the question whether, if a karnavan 
was opposed to any adoption , being made,.' 'but 'the anandravans 
insisted upon one, whose will should prevail ? As to this in. Ms 
chief examination the 'witness ^ observed,, that the adoption should 
take place in spite, of the kamavaMs dissent. But in cross-examin- 
ation he said, it should not — a statement which was subsequently ' ' ' 

retracted. None of the three witnesses was able to speak even' to 
a single instance in 'which a karnavan did in fact adopt without 'the 
consent of Ms anandravan or anandravans. . ’Without such oorrobora- ' . ' 

■ tion,'' the bare opinions of the'se witnesses, are. hardly of much value* ‘ 
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Fat^ats Nor does th.e eTidenoe on tlie other side throw any light on the 
qixestion. The documentary eyidenoe, which consists of exhibits 
Thieuthi- UUTJy WV, WWW, ' only shows that, in each of the eases to 
^ wHoh they relate,, all the persons interested in the particular adop* 
tion eonourred in it. But it would be wrong to accept such 
inconclusive conduct in so very few cases as evidence of a general 
consciousness on the part of the people that without the consent of 
his anandravan a kamavan cannot adopt. As to the oral evidence 
neither the third nor the tenth witness, relied upon, possesses any 
special qualifications that would lend weight to tneir view that the 
karnavan alone cannot act in the matter. 

In the absence, therefore, of judicial decisions or satisfactory 
proof of custom for or against the defendants^ contention, the 
question has to be dealt with on principle. 

But before doing so, it will be convenient to say a few words 
with reference to an authority, cited as one distinctly in favour of 
the defendants, viz., paragraph 403 of Mr. Justice Strange’s ilmiial 
of Hindu Law, second edition, published in 1863, which contains 
the statement that ‘‘on failure of the sister’s progeny, male and 
“ female, the head of the family may make adoption.” If it were 
clear that, in penning the words just quoted, the learned author 
had in contemplation a case like the present, his opinion, though 
uusupported by any other authority than his own, would having 
regard to his great experience^of the people of Malabar be entitled 
to much weight. But in the passage in question, the author 
merely glances at the general subject of adoption in Marumakka- 
tayam families, and seems to mean nothing more than that w^hen 
a tarwad finds it necessary to make an adoption, it acts through 
its chief member— the karnavan. That a question, like the one 
now under discussion, was present to the mind of the author, there 
is nothing in the paragraph itself to suggest. Consequently, the 
passage relied on, cannot be treated as an authority in favour of 
the view for which it was cited. 

How then does the matter stand on principle? No doubt, a 
'karnavan possesses, under the law, large powers with referehce to 
the' cohcernB of his tarwad., H^is by birth the head of the family, 
holds possession^ of its property,, receives the income and distributes 
the same aceording to; ^his_ own discretion among those under hiS 
^protection, ‘ Andnod®||,m transactions with_ ouMdors m well 
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m in litigation with such persons, he generally represents the Faiyath 
family. But it does not follow that he possesses similar independ- 
ent authority with reference to adoptions into the family. For Thisuthi- 
the powers jost aboYe referred to, are obviously all more or less Me.\on. 
connected with management only ; whereas adoption, on the other 
hand, is an act which clearly falls outside the scope of mere man« 
agement. Such affiliation involves bringing in strangers into a 
tarwad and the exercise of the power so to affect its very constitu- 
tion is not a matter to be entrusted to any one member, 

however prominent the position he occupies in that body is. Here 
it may be asked, is not a similar poiver vested in a father of a 
Hindu family to whom a karnavan has been compared ? ( Vide 
in Eravami Recidarman v. Ittapii Revivarvian{l),) It is true that 
such a father has full authority to sanction the introduction of a 
stranger into the family by empovrering a widow of one of his sons 
to make an adoption to her husband. But that exceptional power 
of the father rests upon a special provision of the Hindu law. So 
far therefore as the present question goes, there appears to be no 
analogy between the father and the karnavan. Moreover, consider- 
ing that, unlike under the Hindu law, a practically unlimited 
number of persons of both s^'s'eahribo adopted under the Maru- 
makkatayam system, it is scarcely necessary to point out that the 
power in question, if it were exercisable by a karnavan alone, is, 
should he happen to be an unscrupulous man, capable of being used 
by him with impunity so as to cause serious detriment to the other 
members of Ms tarwad. 

In these circumstances, with every desire not to weaken the 
established authority of a karnavan, one cannot, especially ■when 
called upon to lay down almost for the first time a definite rule on 
the subject, ignore altogether the inexpediency of recognising that 
a karnavan by himself is entitled to adopt ; since that would only 
add one fresh ground for discord and dissension between a karnavan 
and those subject to his authority, of which the constant conflict 
of the former’s interest with his duty referred to in Eramnni Rem^ 
varman v. lUapu BempamianiX) is a fruitful cause, and which are 
said to be so rife in many familie^i in different parts of Malabar. 

Before eoneluding this discussion, it remains to notice an argu- 
ment urged on behalf of defendants, viz.., that should it be found 
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that an adoption made by a tamayan was, having rega-rd to all the 
eire-ainstaaoes of the ease^ prejudicial to the true interests of the 
other members of the tarwad, it is open to a Court to cancel the 
saincj as it would cancel a sale of property belonging to the family 
but improperly alienated by' a kamavan without the assent of the 
other members. It is hardly necessary to say that there is more 
than OB.e solid distinction between the two classes of cases. In the 
first plaee^ it cannot be denied that, under certain oirouiiistaiiccsj 
the power to transfer, even by way of sale, is part of the powers 
of a manager like a karnavan (compare the observations in ludii- 
yani v. Narmjmia{l) whereas, as already pointed out, the power to 
import strangers into the 'family by adoption is essentially of a. 
different and higher natuin. In the second place, while the courts, 
in interfering with an unwarranted transfer of property by a kar- 
iiavan, exercise a jurisdiction, on the whole beneficial to the family, 
they would be instruments of doing little but harm if they are 
also requii*ed to set aside adoptions, not on the ground that they 
contravene some definite rule of law, such as that relating to the 
vamsam or tribe of the person to be adopted, but on the ground of 
the uiidesirableness of the adoption, the unsuitability of the person 
or persons selected, or for other like reasons. Surely these are 
matters for the final decision of the party making the adoption. 
To leave such questions open for adjudication by courts cannot bui. 
introduce a mischievous element of uncertainty and doubt as to 
the status of the persons adopted, operate as a premium to vexa™ 
tioiis litigation, and, above all, throw upon the tribunals a duty 
that, from its very nature, 'they are not in a position to discharge 
s'atisfaotorily. - . . ' 

It would seem., therefore, that the ’view, that a karnavan, at Ms 
sole unfettered discretion, can adopt, fi.nds little or no support even 
in principle. And as on this 'ground the adoptions in 'Cniestioii 
fail, it is unnecessary to consider -the other reasons urged against 
their va'lidity/ • . ' ' ■ 

The only othe'r point to’ be. noticed is the ' objection taken by 
the ' appellant asdo the amount of. damages awarded in respect of 
eertain^materials of a’ <Mapidated, building removed and used by 
the defendants. There 'is”. no": good reason to t hink that those 


(13 266 , 267 . 
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materials were wortli more than the sum granted hj the Snhordi- p.iyy.«'h 

vnat6:indp7-7;;;:K:v 

The decree of the Lower Court will he modified by deolarinsr 

^ ® PALLI liAMAX 

that the adoptions are invalid, and in other :respeots it innst he eon- 
firmed. The respondents will pay the appellant’s costs here. 

Davies, — I quite agree in the"conoltLsions of mj learned 
colleague, I would, however, add' two additional' reasons in sup- 
port of the view we have taken on general principles, namely, that 
the kariiavan as sneh has not the sole power to make an adoption. 

In the first place, there has been no attempt to prove that a 
legal or moral obligation is east on the member or members of a 
moribnnd tarwad to make an ' adoption. On' the contrary, the 
witnesses in the ease do not go further than saying it is proper — • 
not 'that it is obligatory. ' fiTiis is confirmed by the fact that the 
practice is by no means universal or there would not be the fre“ 
quent escheats to the State of tarwad property for want of a sue- 
cessor. The making of an adoption then being optional, how can 
the karnavan, without the consent of his anandravans, forestall them 
and deprive them of that option which in the nature of things 
must reside in the last surviving member or members of the tar- 
wad ? If they should agree there is an end of the matter, but if 
they do not agree, the karnavan in acting bn his sole authority is 
arrogating to himself a power of making a final disposition of the 
family property. The powers of a karnavan are great, but none 
of the powers so far reeognisied in him is so large as that now 
claimed for him. It is tantamount to allowing him to make a gift 
of the tarwad property, which he cannot ordinarily do. 

And in the second place, even if it be obligatory, there is no 
actual necessity for making the adoption until the tarwad is 
reduced to a single member. As the occasion for the exercise of 
the power really arises only then, it would seem to follow that th^ 

'Xight, when disputed, must be held.' necessarily to vestin' the last 
surviring member. The necessity has then become .absolute. ■ 
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Before Sir Artlmr J. E. Collins, Et., Chief Justice, Mr. Justice 
Suhramnia Ayyar and Mr. Justice Davies. 

. 1899. . SEENI OHETTIAE (Defendant No., 1), Appbldaht, 

September 25. 

■H'o’f ember. 12. tf. 

OTHERS (PlAINTIEE AND 
Defendants Nos. 2 & 3), Eespondents.^" 

B^egistfatioii Act--Act in 0 / 1877, 55.3, 17 (d) --Interest in land--Timher— lease-- 
Specific Relief Act--Act I of 1877, 5. 38— Injunction. 

The plaintiff, (who held on lease a share in a village and in the trees stand- 
ing in the viliage tank,) in consideration of Es. 200 and a promissory note for 
Es. 3,200, esecnted in favour of the defendant a docmnent by which ho assigned to 
the hitter the right “ to cat and enjoy the trees, &o*, ’’ for a period of four years 
from its date. The instrnment was not registered. The defendant felled the 
trees which were mature at the date of the instrument and subsequently felled 
others since matured. The plaintiff now sued for a declaration of bis title to 
the remaiunig trees and for an injunction to restrain the defendant from inter- 
meddling therewith, alleging that he had sold to the defendant orally the right to 
fell only such trees as were then matured : 

Held, that the unregistered instrument purported to convey an interest in 
immovable property, and was not a lease and was inadmissible in evidence 1 and 
that the plaintiff was not entitled to relief by W'ay of injunction or otherwise. 

Appeal under Letters Patent, section 15, against the judgment in 
seoond appeal No. 3X9 of 1894, -wHeii was preferred against the 
decree of P. H. Hamnett, Acting District Judge of Tinnevellj, in 
appeal suit No. 214 of 1898, confirming (save as to costs) the 
decree of S. Gopalaohariar, Snhordinate Judge of Tinnevelly, in 
ordinal suit No. 12 of 1892. 

The plaintiff alleged that he and defendant No. 2 were joint 
lessees under a lease in the village of Pattampattur and in the 
trees standing in the ullage tank, that in October 1890 when there 
were 8,500 trees fit for felling, defendant No. 2 sold his half share 
therein to the plaintiff who conveyed them orally to defendant 
No. 1 in January 1891 for Es. 200 paid in cash and Es. 8,200 
secured by a promissory note,, that defendant No. 1, having felled 
the trees above referred to,; proceeded to fell others sinoe matured, 


• Letters Fateot Appeal No. ‘!3 of 1595, 
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^ , alleging that Ms rights remained in force' during the whole cur- Skeni 

rencj" of the lease to the plaintiff and 'defendant No, 2, The 
' plaintiff prayed for a declaration of his right to the trees standing Saxtha- 

^ in the tank and for an injunction restraining defendant No, 1 from 

; felling them. 

‘l\ Defendant No. 1 elaiiiied to bo in possession and to be mititled 

^ to the trees under an instrument executed in his favour by the 

- 1 , plaintiff on 1st January 1891, That instrument which not 

registered was in the following terms 

111 respect of the transaction of bnsiness heretofore taken on 
contract from Madura Pattamars in Pasli 1294 by me and A. N. 
Meenakshisundaram Settiar Avergal, I hare paid on 16th De- 
' camber 1890 in current Fasli 1300, value for the said Mee« 

nakhshisundaram Settiar’s half share, excluding my share, in the 
karuvela, velvala, margosa and manjanatti trees, &c., in Pattam- 
budiir tank to the north of the said village and in the gum 
(resin) karuvalani nuts, grass, kora, &o., standing thereon; 
and been enjoying the same till this day. As I have settled a ^ 
value of Es. 3,400 for the said two shares together with the tank 
and bed of the said tank so that you may out and enjoy the 
trees, &c., and tlie grass, korai, gum, karuvela nut, &c., from 
^^this day till the close of Fasli 1304, and executed a yadast to 
^^Tou on receipt of a note from you promising payment within a 
period of six months, you will en j oy in the said tank, as mentioned 
above. Should there be any trees or other materials "whatever 
*Mn the said tank on 1st day of the Fasli 1305, the above said 
person shall not interfere (vffth it).’^ 

The Subordinate J udge held that the instrument relied on by 
the defendant was inadmissible for wvant of registration on the 
ground that it dealt with immoyable property and he. passed '.a' 
decree for the plaintiff as prayed wdtli costs. On appeal the Dis- 
trict Judge was of opinion.' that the unregistered, iiistruniont co'uld 
operate 'only wdth regard to the trees ready, to be felled, at the 
date when it was executed. He v modified , the decree appealed 
against only by directing that each, party should bear jiis own 
costs, ' ■ ■ ' ' , 

Defendant No, 1 preferred the above': second-appeal which came ' 
on for haarihg before She^habi? and;BisT, JJ.v , ^ .. ^ 


limmchmdm B^^i-S^keb lor hppBani 
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BMshyam Ayyangar, Bamakrishna Ayyar, and Tirutcukata- 
ehariar for respondent No. 1. 

Krishnasami Ayyar iox respondent No. 3. 

Shephaei), J.-^The first question is whether the yadaet tendered 
in evidenoe by the defendant is a lease, and, as such, requires re- 
gistration. The interest acquired by the defendant under tho 
instrument consisted in the right to enjoy the produce of all the 
trees in the tank bed as also the grass and the reeds, and further 
to cut and remove tho trees for a period exceeding four years. 
It was not merely the trees and grass then growing and ready to 
he cut that the defendant was to acquire. He was further to he 
at liberty to take all the trees which might grow on the ground 
within the period named. The intention was, in my opinion, to 
create an interest in immovable property and certainly it was 
intended that the defendant should have exclusive enjoyment of 
the products named in the yadast. 

There was, therefore, a lease of immovable property and not 
a mere license (see Suhry Kw'deppa v. QooMahuU Nagireddi{l)) 
and as the enjoyment was given for term exceeding one year, 
registration of the yadast was compulsory. Failing the evidenoo 
which the instrument would afford, the defendants’ claim to con- 
tinue cutting the trees cannot be substantiated. Tho question, 
however, remains whether the plaintiff is entitled to relief by way 
of injunction. 

The judgments of the Courts below, while discussing at length 
the question of law, do not state the facts with sufficient fullness 
and adequacy. It appears, however, to be found that the plaintiff 
received from the defendant Es. 200 in cash and Es. 3,200 in tho 
shape of a promissory Pote and that this payment was made in con- 
sideration of the plaintiff allowing the defendant to cut the trees 
and take the other produce for a period of years. It also appears to 
be found that the defendant was not, at the time of the suit, in 
actual possession of the ground. The District Judge finds against 
the plaintiff on his contention that a particular number of trees 
only were sold to the defendant. He also appears to think that 
all the timber and grass standing at the date of the yadast had 
been removed. It ia not stated explicitly, hut I think it may be 
inferred, that the:4otq fo^^ ’R'bioh was produced fey. 
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the plaintiff has never been liquidated by 'the defendant. . Under 
these ciroumstaiioes, the question which I suggested at the hear-' 
ing does not arise. I mean tho: question whether the court should 
.assist by an injunction a ^ plaintiff who, while hp has himself re- 
ceived the greater part of the agreed consideration, ^isnadeavourihg:' 
to prevent tho defendant from en j eying \ that for ./which 'he has' 
paid. Seeing that the defendant has actually paid only Rs. 200 
and must have had in the shape of timber and other things a 
sufficient quid pro quo, I do not think he has any cause to com- 
plain of the injiinctioiL I would dismiss the appeal with costs. 

Best, J.—The yadast on which appellant relies is no doubt an 
instrument creating an interest in immovable property for a period 
of four and a half years extending from its date {1st January 1891) 
to the close of Fasli 1304 (30th June 1895). - It is not merely s 
license to cut trees and grass in existence on the tank bed at its 
date, but to cut and enjoy the trees, &c., and the grass, korai, 
gum, nuts, do., from this day till the close of Fasli 1304/^ It is, 
therefore, a document that should have been registered and in 
default of registration, is inadmissible as evidence of any trans- 
action affecting immovable property. Consequently it would be 
of no avail to defendant if produced by him in support of a suit 
for possession of the tank— or for enforcement of his right to take 
grass, nnts, &d. (see Sulmj Kurdeppa v. GoondahuU Nagvreddi{l)). 
JTor would it be admissible as evidence to resist a olaini by the 
plaintiff for possession of the tank. The present suit, however, 
is not for possession of the tank, but only for a declaration of 
plaintiff’s right to certain standing trees and for an injunction 
restraining defendant from felling the same. An unregistered 
document inadmissible as evidence affecting iniinovable property 
is none the less admissible when the question relates only to 
movables (see Thandavan v,rVallimnma(2)}, ■ Standing timber/ is 
movable property according to the definition given in section 3 ' 
of the Registration Act itself. Consequently, the non-registration 
of the document in question is nd bar to' its admissibility for the 
purposes of this suit. Tho ' genuineness . of the yadast is found as 
a fact and the payment by defendant of Es. S,400 as consider- 
ation is not denied. ' ’ ' ^ 
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Tha District Judge would no doubt buYO dismissed the plaintiff s 
suit, had it not been for his finding that the unregistered yadast 

eould not be considered. 

Asj ill mT opiiiioHj the yadast is admissible as evidence fm tlie 
purposes of this siiit^ in which no' immovable property is sought 
to be affectedj I would allow this appeal, and setting aside the 
decrees of the Courts below, dismiss the plaintiff a suit and direct 
him to pay first defendant's costs througnoiit. 

In consequence of the difference of opinion between their 
'Loiff ships,/' the was made by Mr. Justice Best 

under section 576 of the Civil Procedure Code. 

Okdee.— U nder section 575 of the Code of Civil Procedure 
Ml*. Justice Shephard’s jadgment prevails and the appeal i» 
:r;dismiped,;;.;;iv 

Defendant No, 1 appealed as above under the Letters Patent. 

Ramnclimidra Bau Saheh for appellant. 

Bhmhjam Ajjijangar and Ramakmhm Aiyar for respondent 

' 111 * 

Seshadiariar for respondent No. 3. 

liamachandra Bau Saheb for appellant referred on the question 
whether the instrument was a lease or not to Venkatmkellam 
Chetii V. Audian(V)^ and he contended on the authority of Sukry 
Kurdeppay, GoondakuU Nagireddi{2), Mkri Lai v. MQ:ihar Svs- 
8am{S) and Bamidhar v. Sant Lai{i) that the property dealt with 
thereby was movable property. He also contended that the trans- 
action was in the nature of a contract to soil property (5), Baja 
Sahib Prahlad Sen v. Baboo Bndhii Sing(lo). 

‘ He also argued that in any view of the above , questions the 
suit was not maintainable under Specific Belief Act, section 42, 
against the defendant who was legally in possession of the. trees 
and finally that’ the conduct of the plaintiff had been such as -to 
disentitle him to' receive , relief by way of injunction, which, a 
court was.not. bound to' grant under Specific Eelief Act, section 56, 
save in the exercise of a, sound discretion. 

iShmhtjam Agymigmiox respondent contondecl that the plaintif 
was in possession and" that', in^eoond appeal the High Court should 
not interfere with /the' Aisor^^^ which the Lower -'Courts had, 


exercised m granting to the plaintiff the relief by way of injunc- 
tion. On the construction of the document it ia clear that it 
deals with an interest in immovable property and consequently 
it is inadmissible in evidence for want of registration unless it is a 
lease exempted under the notification of 3rd May 1871. But it is 
not a lease under the definition in the Indian Act which are based '; 
on English decisions of which see Marshall y. Greenil)^ moreover 
the notification is only applicable to leases in which a rent is 
reserved and in the document now in question no annual rent is 
reservedr , 

OoLiiiNSj O.J. — This second appeal No. 319 of 1894 was ori- 
ginally heard before Shephard and Best, JJ., and those learned' 
Judges disagreed in the conclusion they arrived at ; and in 
consequence of Best, J., having left the court, the Letters Patent 
Appeal had to be heard before three other Judges. 

The principal point in dispute was whether the yadast, dated 
1st January 1891, created an interest in immovable property, 
and, if so, whether it could be used as evidence not being registered. 
The yadast is as follows : — In respect of the transaction of business 
heretofore taken on contract from Madura Pattamars in Fasli 
1294 by me and A. N. Meenakshisundaram Settiar Avergal, I 
^^have paid, on Ifitti December 1890 in current Fasli 1300, value 
for the said Meenakshisundaram Settiar’s half share, excluding 
“my share, in the karuvela, velvala, margosa and manjanati trees, 

“ &c., in Pattambudur tank to the north of the said village, and 
“in the gum (resin), karuvela nuts, grass, korai, &o., standing 
“thereon; and been enjoying the same till this day. As I have 
“ settled a value of Es. 3,400 for the said two shares, so that you 
“may cut and enjoy the trees, &c., and the grass, korai, giun, 

“ karuvela nut, &c., on bank and the bed of the said tank from 
“ this day till the close of Fasli 1304, and executed a yadast to you 
“ on receipt of a note from you promising to pay within a period 
“of six months, you will enjoy in the' said tank, as mentioned 
“ above. Should there be any true or other materials whatever in 
“the said tank on the first day of Fasli '1305, the above 'said 
“ person shall not interfere (with it)/*' 

It appears to mo that there can 'be^no doubt but that the 
yadast does '■ convey an, interest in immovable property the 
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contxary proposition is not, 'arguable. It lias long been settled 
that an agreement for the sale and purchase of growing grass^ 
growing timber or underwood, or growing fruit, not made with a 
view 'to tlieir immediate s'BYeranca and removal from the soil and 
delivery as chattels to the purchaser,, is a contract for the sale of 
an interest in land. therefore, hold that the yadast does convey 

an interest in immovable property and is not receivable in 
evidence being unregistered. 

The next question is to what relief (if any) is the plaintiff 
entitled. Eor the reasons given by Subkamania Avwae, J., in hii 
judgment, I am of opinion that the plaintiff is not entitled to any 
relief. I would, therefore, reverse the decree passed in plaintiff’s 
favour and dismiss the suit. The other Judges having decided 
that each party should pay his own costs throughout, I am not 
inclined to differ from them on that point. 

SuBBAMANiA Ayyab, J. — Tho first question argued in this 
case was whether the document, dated the 1st of January 1891, 
found to have been executed by the plaintiff to the first defendant, 
was rightly held to be inadmissible in evidence for want of 
registration. 

The determination of the question depends upon the soundness 
or unsoimclness of the contentions urged on behalf of the plaintiff, 
vis., first, that the transaction evidenced by the said document 
amounted to a lease of the plaintiff’s interest in the tank of the 
village of Pattamhadur mentioned therein for a term of a little 
more than four years, and secondly, if that contention fails~ 
that the document created in favour of the said defendant an 
interest in immovable property of the value of more than one 
hundred rupees. 

First, as to the contention that there was a lease, it is to be 
observed that, to constitute such a transfer, it is essential that 
exclusive possession of the property which is the subject of the 
transfer, should be intended to be vested iii the transferee (Wood- 
faU on, Landlord, and Tenant 14th edition, page. 129). If the 
possession is, however,,: not'' of . that character, the transaction, '■ 
whatever else it may be,,',ia: not a lease. This being clear, we have 
to' see whether the instrument in the present case secured to the 
defendant any possession,., and,' if. so, exclusive possession. ; - ’ 

Neither the language of the instrumont nor the, nature of tie 
case, in my opinion, .supports, the .view'that' the plaintiff, who,, ar' 
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tlie. lessee of a sharer of the Tillage, had. -jomt possession of the 
tani:, divested himself of such possession and transferred it to the 
first defendant under the document. . 

The term lease does not occur Tn ' the 'instrument vat 
Nor is anything stated therein which:,, in the slightest degree,, 
suggests that the plaintiff’s right to the. possession of the tan,kwas; 

the' instrumentt' Again, the. tank, 
being a work of irrigation attached to the village, it cannot be 
supposed that the plaintiff, in entering into the contract with refer- 
ence to the trees, &o., growing or likely to grow upon the bed or 
the embankment of the tank, agreed that, during the period 
mentioned in the document, the tank was not to be enjoyed, either 
by himself or by others entitled thereto, as a reservoir for the 
water required by them for the irrigation of their lands, or that 
such parties should not be at liberty to use the tank in any other 
way in which they were entitled to use it, provided their action 
did not injuriously affect the special rights conferred upon the 
first defendant with respect to the trees, &c., already referred to. 
It follows, therefore, that the plaintiff did not part with such 
possession of the tank as he had and that the first defendant 
obtained merely a right of access to the place for the reasonable 
enjoyment of what he was entitled to under the conixact. Further, 
even if by a stretch of language the first defendant were to be con- 
sidered to have acquired a right to some sort of possession of the 
tank bed, it is quite clear that such right was not exclusive, or, 
in the language of Lord Hatherley, it was not unattended by a 
simultaneous right of any other pexson in respect of the same 
subject-matter Cory v. Bristotvil), 

My conclusion, therefore, is that the transaction was not a 
lease. 

As to the second contention, it is scarcely necessary to observe 
that though standing timber is, under the Eegistration Act III of 
1877, movable property only, stiU parties entering into a contract 
with reference to such timber may expressly or by implication 
agree that ihe transferee of the timber 'shall enjoy, for a long or 
short ' period, some distinct benefit to arise- out of the land' on 
which the timber grows. In> case like that,, the contract would 
undoubtedly’: be not one in respect of mere movables, but would 

(1) 2 ipp. 
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operate as a transfer of an interest in immoTable property. 
Tlieref or 0 j the point is wlietlier tlio contract in question falls niicler 
tlie latter description. TaMng all the^ proYisions of tie doonnient 
togetlier^ I tbink tliero was iiere more tkaii a sale of more stand* 
ing tim’ber and tLat, in-'.tlie words of Sir Edward Vaiigliaii 
"Williams quoted witk approval in Marshall v, Green{l) cited for 
the plaintiff, ''it was contemplated that the purchaser should 
" derive a benefit from the further growth of tho thing sold, from 
" farther vegetation and from the nutriment to be afforded by the 
" landd^ The fact that the comparatively long period of a little 
more than four years was granted to the defendant for cutting 
and removing the trees is, to 'my mind, strongly in fayou/of the 
above view. 

I am, therefore, of opinion that the document in question did 
create an interest in immovable property, as urged on behalf of 
the plaintiff, and, being unregistered, it was rightly rejected. 

The next question is w^hether the plaintiff is entitled to any 
relief. As to the injunction which is the more important of the 
reliefs claimed by him, I think he is not entitled to it for several 
reasons. According to CasielU v. Cook{2) " a party who seeks 
" such relief is bound to tell the court what the case is on which he 
'' relies ; and when he brings forward prominently, and relies upon 
'' a given case, the court will not allow him, if he should fail in that 
'' ease, to spell out another and say he might have framed his case 
so as to show a title to the relief asked/^ In the present instance, 
the plaintiff came into court alleging that the contract between 
him and the first defendant, the terms of which the latter was said 
to bo violating, was for the sale of a specific number of trees, to bo 
cut and removed within six months from the date of tho contract. 
This allegation has been established to be untrue, and yet the 
plaintiff seeks now to rest his prayer for the injunction on a 
ground absolutely ignored in the plaint, namely, the invalidity of 
the totally different contract set up by the ' defendant, which the' 
plaintiff denied but which has been found to be true. , The case 
last cited seems to^me to prohibit relief being granted on such a ' 
change of ground. ^ Moreover, the state of things, from which the ^ 
plaintiff asks the court to, pxtrioato him, is the direct out come of 
the fact that the document 'was not registered ; and as the plaintiff 
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himself^ equally with the first defendant j is responsible for it, the 
former oannot complain if the court • declines . to assist him, on 
the principle laid down by Lord. Eldon in .fi/rnr/aZ/ v, Murray {1)^ 
Tig., a court frequently refuses an injunction, where it aeknowl-'' 
edges a right, when the conduct of the^party'/ complaining; has led :• 
to the state of things that occasions the application. Fox another 
reason also the ease is one which falls under the cornpreheiisiTe 
rule embodied in clause J of section 56 of the Specific Belief Act. 
That rule rests on the maxim that he who seeks equity must do 
equity and implies that a plaintiff seeking an injunction must 
come with clean hands. With reference to this point, it is laid 
down in Kerr on Injunctions, on the authority of the case therein 
cited, that a plaintiff, who asks for an injunction, must be able to 
sat.isfy the court that his own acts and dealings in the matter have 
been fair and honest and free from any taint of fraiui or illegality, 
and that if, in his dealings with the person against whom he seeks 
relief or with third parties, he has acted in an unfair or inequit« 
able manner, he cannot have relief {3rd edition, page 16). 

Now turning to the facts here, according to the contract 
Es. 3,400 was payable not merely for the trees already taken away 
by the first defendant, but also for a considerable number still on 
the ground as well as any others that may grow during the remain- 
ing period of the contract. As the defendant cannot now enjoy the 
full benefit of the agreement, it is not just that he should have to 
pay tJi© whole of the consideration. The plaintiff, who, in addi- 
tion to Es. 200 paid in cash, had received a promissory note for 
Es. 3,200, has not offered unconditionally or on terms to return 
the note to the first defendant. On the contrary, he has through- 
out maintained that he has a right to the entire amount. There 
is nothing to prevent his suing the first defendant upon the note. 
What amount, if any, the plaintiff might recover in that suit, it is 
not now possible to say.', However .that litigation^' may -end, it is ; 
, quite clear that the plaintiff has it in.Ms-powpx'to harass the first' 
defendant by suing liiinior the whole .amount. In these circuin- 
stances, the plaintiff conduct seems^^ta'he'uufair and inequitable 
within the meaning of the authorities .An., . the point. Whilst ; 
refusing an injunction on. the above ground,. it, would not be a sound ; 
exercise ul the discretion, vested iifythe; court 'under .section 42 
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of the Specific Belief Act, to grant the plaintiff the other relief 

viclaamedjvTiz,, declaration of his: right to thAfieeSi;:;. ^ 

I would, therefore, allow the appeal, reverse the decree passed 
in favour of the plaintiff and dismiss the suit, each party being 
made to pay his cost thronghont. 
ls;;;:c;'BlviES,;d.--I entirely' conenr.; ' : \ •/El'S 
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Before Mr. Jmtice Subramania At/^ar and Mr. Jmim Bapm. 
PANOHINA MANCHU HAYAB miy othees 


(Plaintiff), Pespondent/'^ 

Ocmpanies Act — Act VI of 1882, s, 4 — Unregistered association for gain — 
Illegal contract. 

The prize winners in a lottery in which more than twenty persons too3c tickets 
covenanted with the promoters of the lottery to continue their subscriptions in 
respect of the successfal ticket for two more years in aocordfinoe with the arrange- 
ment under which the lottery was established. The money not having been paid 
the promoters brought a suit on the covenant : 

BTcid, that there w'as no association of twenty i^ersons for the purpose o£ gain 
or at all, and consequently, that the plaintiifs were not precluded from suing for 
want of registration under Companies Act, section 4. 

Petitioks under Small Cause Courts Act, section 25, praying the 
High Court to revise the proceedings of E. K. Erishnan, Subor- 
dinate Judge of South Malabar, in Small Cause Suit No. 1072 of 
1895. 

The Subordinate Judge described the suit as “ a suit to recover 
“ Rs. 119-3-6, principal and interest dne on a kuri scheme in which 
“defendant No. 1, and her deceased son, Sankaran Nayar, held 
“ three-fourths of a ticket.” The defence was based on Companies 
Act, 1882, section 4, and it WM pleaded that the suit was not main- 
tainable because the claim arose out of a numerous association for 
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gain wHch liad not been registered. The so-called knii sohenae Vas 
emhodied in the document (exlnbit -' I) j.^wHoh was translated as 
follows: — 

Programme of lottery drawn up on 15tli Edavam 1064 (27th:;. 
May 1889). We, Pulialdrot Deyaki .Amma^s, sons;, ..Kmihi-'; 
krishnan Nayar and younger brother Panku 'Nay.ar. of Penivemba .. 
.'^:Amsom^': a Palghaut ' taluk, ■ do hereby start, a.kuri' 

(lottery) with the following terms : — The lottery shall be to the 
total value of Es. 325, and shall consist of thirteen tickets each 
worth Es. 25. The tickets shall be drawn twice a year, ?.e,, on 
loth Edavam and 15th Yiischigam. The amount for the first 
drawing, i.e,, the proprietor’s lot, shall be collected and taken by 
pro j)rie tors on 15th Edavam current. The lottery shall come 
“to a close on 15th Vrischigam 1070 . All the members that 
“ have come in for lots, shall be prepared to pay the amount due 
“ by them at 12 o’clock noon on the day of each drawing at the 
“ proprietor’s house. The amount so brought in shall be received 
“ by the proprietors, and a receipt -written in the hand of Panku 
“Nayar, executant No. 1, and signed by Kunhikrishanan Nayar, 

“ executant No. 2, shall be granted to each member who pays 
“ money. If any member fails to pay the amount due by him on 
“ the date of drawing, he shall pay a penalty of 8 annas a day for 
“those days, for which the sum remains unpaid. In the receipt 
“ granted for the first time the amounts paid at subsequent draw- 
“ings shall be credited as having been received for respective 
“ drawings. The tickets shall be drawn before 4 p.m. on the day 
“ fixed therefor. From the amount due to the winner of the prize 
“ at a drawing, Es. 25 shall be taken off, and the remainder alone 
paid to the winner. This sum of Es. 25 shall be diatributed in 
“ equal shares among the non- winners of prizes towards the interest 
“ on the amount paid by them. This system of reserving and dis- 
^Hrihuting Es. ,25; shall continue .till the last, drawing but one. , 
“ The winners of prizes shall give the proprietors such amount of 
“ security as may, be required by proprietors for the money which 
“ has yet to be paid by them. • If theVwiniiers fail to pay at subse- 
quent drawings the amount by them, in time, .they shall, without ^ 
any. consideration of the term, pay hhe- whole amount remaining 
unpaid by them with interest, at’ 2;.per ■' cept. , per' mensem. If, ' ' 
” before winning the prize, any member/ remits ^ money regularly at 
drawings but fails to-gay#' 80 me.ftliers^_..th 0 prbp^^ 


Manchu 

Natar 

G-abikharr: 

Kumaran- 

CJTATfC 

Pab:.ia- 

NABHAK 

KaTAE.;:'': 


70 


THE INDIAN LAW EEX'OETS. 


[VOL tX. 


Paxchexa , 
Maxciie 
Hayae 

OADlXirAtlE- 
KVAlAfiAX- 
C HAT 11 

Padma- 

X ABU AX 

XAyAii» 


shall either by themselTes or’ by admitting some others, conduct 
“ tliG lottery, and pay the whole amount to the winner at the tiino 
of drawing, and to the defaulter only the amount he has already 
’ paid, and that too without interest and after the termination of 
the lottery. If, after obtaining security from the winners, the 
proprietors fail to' pay them the amount due, they shall pay it 
**’with interest at the rate mentioned aboYe. The proprietors 
shall insert to this programme an account of the money collected 
by them from the date of first drawing, i,e., proprietor's lot to 
the last one, and shall also insert in a schedule subjoined hereto, 
the names of members who have come in for lots, with number 
and amoimt of tickets purchased by them. G-iving their assent 
“to these stipulations, all the members have subscribed to, and 
-Signed in,.' thisv^l:" 

The first schedule to this document gave the names of twenty- 
seven persons therein described as members and stated that each 
had purchased either one ticket or a fraction of a ticket as therein 
specified. The whole amounted to thirteen tickets of Es. 25 each. 
The other schedules were lists of the amounts received and credited 
for interest as the result of seven drawings of which the last w^as 
dated 16th Edavam 1067. 

The first defendant and her son executed a document filed as 
exhibit A, w^hieh bore date 26th May 1891, and was translated 
as follows : — 

“Deed executed jointly >y Pimchena Ohimmu Ammabs 
“daughter Narayani Amma,-, and son Sankaran Nayar of Peru* 
“ vemba Amsom and Desam in Palghaut taluk, to Gheria Puliak- 
“kottu Kunhi Erishnan Nayar, and younger brother Panku 
“Nayar jointly, of the said amsom and desam. Whereas in the 
“lottery in which interest is distributed among non-wimiers for 
“the total value of Es. 325 started by you as proprietors on 15tli 
“Edavam 1064 (27th May 1889) wdth thirteen tickets in all 
“ including the proprietor's lot,, each ticket being' worth Es. 25, and 
“ the lots having been arranged to be drawn twice a year, we hare 
“ gone in for'.three-^fourths^ of a lot. and having won the pri^^e at the 
“'fourth drawing including the proprietoris lot which took place 
“ on '16th Vrischigam;. 10,66 (November 1890),' we. do 'hereby 
“acknowledge receipt of Es.'225 (two hundred and twen.ty*.five 
.“rupees) duo to us:exolurive'of 'interest, in accordance with the 
terms of the.- lotteiy,;,; and, _ agree to pay regularly at' futur'o 
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drawings, in accordance with the said terms tie sum of Biipees Paxceena 
168-12-0 (one Iinndred and sixty-eigit rupees and twelve annas), 
obtaining receipt therefor on tlie back of this document. Should 

, Gadiichare 

“ we fail at any drawing to remit the amount in time, ./we hereby kemaran-. 
“ agree to pay in a lump the whole amount which may remain p.vmJa- 
“ imremittecl by us, with interest at 2| per cent, per mensem 
from the day on which default is made by us. Written on 14th 
^^Edavam 1066 (26th May 1891) in the hand-writing of Pekkan-* 
chath Sekharan Nayar of Peruvemba Amsom and Desom in 
“ presence of the undersigned witnesses/^ 

The Subordinate Judge overruled a plea based on the want of 
registration under Companies Act, 1882, section 4, and held that 
the sum claimed was due by the iSrst defendant on the footing of 
the above arrangement, and that it was a family debt for which 
the other defendants were liable as members of the tarwad, and 
passed a decree as prayed. 

Some of the defendants preferred this petition, 

Narayanan NamUar for petitioners. 

Sundara Ayyar for respondent. 

Judgment. — Prom the instances which have come before this 
Court since Ramasami Bkagavaihar y . Nagen(lrmjyan{l) was decided, 
it would seem that a notion is coming to be entertained that 
every chit or kuri in which more than twenty persons are con- 
cerned falls within section, 4 of the Indian Companies Act and, 
therefore, if unregistered, is illegal. It is scarcely necessary to 
point out that whether an undertaking which generally goes by the 
name of chit or kuri falls within the said section, depends, of 
course, not upon the mere name given to the undertaking, but on 
the existence of the essential characteristics required by that provi- 
sion of the law. , Whether these requirements are present must be '/ • ' 
ascertained in each case. In the present instance the Subordinate 
Judge has paid' attention to this matter. ; ,He hasdaken evidence 
as to it and has come to the conclusion that the case is not gov-’ 

'erned by the above-mentioned section 4, and is 'distinguishable from 
Rammami Bh aga vathar v. Nagendrayymi (i ) , . 

The question is whether the , Subordinate 'Judge’s view us 
correct upon the facts established , by (the'; evidence. Now, in 
cases like the present, to warrant’ the .application of the section in ' * ' 
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pAsaHBXi question, the first point to he made out is that there is a ^ company ^ 
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or ^ partnership or ‘association’ consisting of more than twenty per- 
sons. It cannot he pretended that thei'e is here either a ‘ company ’ 
or a ‘partnership.’' Is there then an ‘association’ of more than 
twenty persons within the-' meaning of the Act ? The answer to this 
question depends upon the signification to be attached to the word 
‘ association ’ in the section. This and certain other points as to 
the construction of the corresponding section of the English 
statute, the words of which are identical with those of the section 
of the Indian Act, underwent elaborate consideration in Smith v. 
Anderson{l), There James, Epett. and Cotton, L.JJ., differed 
from the construction put upon the section by J essel, M.E. 

For our present purpose it is enough to quote a couple of 
passages from the judgments of Beett and Cotton, L.JJ., which 
deal with the interpretation of the term ‘ association.’ The former 
ohseryed : — “ In order to come within this clause, there must be a 
“ joint relation of more than twenty persons for a common purpose 
I confess I have some difficulty in seeing how there 
“ could be an association for the purpose of carrying on a business 
“ which would he neither a company nor a partnership, hut I should 
“ hesitate to say that, by the ingenuity of men of business, there 
‘‘ might not some day be formed a relation among twenty persons 
“ which, without being strictly either a company or a partnership, 
might yet he an association. But according to all ordinary rules 
‘‘ of construction, if the association mentioned in section 4 is not, 
“ strictly speaking, a company or a partnership, it must he some- 
“thing of a similar kind. It must be a relation established 
“ between twenty persons or more ‘for the purpose of carrying on 
“ business,’ ie,, in order that such company, association, or partner- 
“ ship may carry on the business. The business, therefore, whateyer 
the word ‘ business ’ may mean is to be carried on by those 
“ twenty persons or more. ” Cotton, LJ., used the following 
language : — “ I do not think it very material to consider how far 
“ the word ‘ association ’ differs from company or partnership, but 
“1 think we may. say that if ^ association ’ is intended to denote 
“ something different; from a', -company or partnership, it must be 
“judged by its' two companions between which it 'stands, and it 
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** must deaoto something whore the, associates are in the nature 
'farther ■ , , ; \ 

Clearly 5 therefore^ to constitute an association^ within the mean- 
ing of the seotion^ the existence of a legal relation between more: 
than twenty persons giving rise to joint rights or obligations or 
mutual rights and duties is absolutely necessary. Otherwise there 
would he a mere conglomeration of persons as Oottok, hJ., put it. 
but not an * association/ 

Turning now to the facts of the present case it is perfectly plain 
from exhibit I, which sets forth the terms on which the kuri is 
carried on, that no such relation exists between the various personB 
who have executed the document. The contracting parties are on 
the one hand, Kunhi Krishna Nayar and Paiiku Nayar, who organ- 
ised the kuri, and who are called the proprietors in exhibit I, and 
on the other, each of the remaining ticket-holders indivi dually « 
The right to collect the subscriptions due periodically by each 
ticket-holder rests only with the two organisers. The duty of pay- 
ing the amount collected to the person entitled is cast upon them. 
It is to them that unlike in the case of Bamasami Blia^avatlim v. 
Nage7idra^yan^{l) the particular ticket-holder who, as the pri^ie 
winner, has received the periodical collection, has to give the 
necessary securities for the payment of the futoe instalments due 
by him. Farther, if any ticket-holder commits any default in 
paying his Bubsoriptions according to the instalments, the proprie- 
tors alone are responsible to make up the deficiency caused by sneh 
default and are, consequently, at liberty to admit at their discretion 
persons not mentioned in exhibit I as ticket-holders in lieu of the 
defaulters. The only obligation each ticket-holder lies under, is 
to pay his subscription from time to time to the proprietors ; and 
the only right possessed by him is to get from them his several 
share of the Es, 25 deducted at the drawing of each lot out of the 
total collections and distributed among the ticket-holders other 
than those who have received prizes and also to receive from, the 
same parties the amount of the prize^when he in his turn becomes 
the prize winner. It is thus manifest that ■ the only persons asso- 
ciated with each other in the sense, of possessing joint rights or 
being subject to joint obligations or of having mutual rights and 
duties are the two proprietors, whilst vthenther ricket-holders ire 
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Panohena in the language of James, L.J., “from the first entire strangers 
entered into no contract whatever with each other.” 

V- It follows therefore that the very first condition laid down by 

Gadixhaes . , ^ 1 

KuiLiRAN- the section relied on is wanting here. ■ 

Paibia- arriYing at the aboYe. eonolusion, we have not overlooked , 

sABUAs observation made in one of the cases cited, to the effect that 

hAtAlO , i • 1 -5 P 11 

no hypercritical attempt should be made to withdraw from the 
operation of the legislative provision in question any case which 
reasonably falls within its purview. This is no doubt true. On 
the other hand, it is to be borne in mind that the enactment was 
intended, as stated by James, L J., to prevent the mischief 
arising from large trading undertakings being carried on by 
large fluctaating bodies, so that persons dealing with them did 
not know with wdiom they were contracting, and bo might be put 
to great difficulty and expense, which was a public mischief to be 
"'repressed.^^ When an Act framed with Buch intention is sought 
to be availed of for getting rid of obligations incurred in con- 
nection with comparatively small undertakings like the present, 
carried on on the responsibility of a very few known individuals 
and resorted to by ticket-holders from "prudential motives as a 
means of eSeotdng some savings from their petty incomes, it is the 
duty of the Courts to guard against the extension of the statute, 
from an undue Eeal for carrying out the policy of the enactment, 
to cases clearly not within its meaning. 

Being satisfied, as already stated, that here the very first 
requisite under the section has failed, it is unnecessary to consider 
the other question which was argued at length, viz., assuming that 
the ticket-holders and the proprietors do eonstituto together an 
association of the kind contemplated by the section, whether the 
association can be said to have been formed for the purpose of 
carrying on business, having for its object the acquisition of g^am. 

We agree, therefore, with the Subordinate Judge^s conclusion 
' and dismiss the petition with costs. 
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'EIPILLATE'-.CI^ 


Before Mr. Justice Subramania Ayyar and Mr... Justice Boddmn, 
OHENGAMA NAYUDU (Plaintiff), Appeixah-t, 


MUNISAMI NAYUDU and others ■ (Defendants),:; 

Eespondents.*^* 

Hindu law — Fariition — Suhsequent acquisitions — After-horn son — Hirjht to partition, 

A Hindu liaving* two sons divided Bis property between them, reserving no 
share for himself. A third son was subsequently born who now sued for a par- 
tition of the property which had been divided and other property subsequently 
acquired by his brothers by means of its proceeds : 

Ueldy that the plaintiff was entitled to the relief claimed^ 

Secostd appeal against the decree of M. B. Snndara Ban, Sub- 
ordinate Judge of North Arcot, in appeal suit No. 113 of 1898, 
eonflnning the decree of T. Swami Ayyar, District Munsif of 
Ohittore, in original suit No. 837 of 1892. 

The plaintiff sued for partition of certain property as the 
ancestral estate and property acquired rrith profits derived from 
the ancestral estate of the family, of which the plaintiff and his 
brothers, defendants Nos. 1 and 2, were the members. Defendant 
No. 3 was alleged to be a stranger in possession of part of the 
property of which partition was sought. 

The first defendant pleaded that his share of the ancestral 
property had been separated and delivered to him many years 
before suit, and that part of the property now in question had been 
acquired by him sinee that date. Defendant No. 3 claimed to be 
an illatom member of the family, and raised other pleas similar 
to those of defdndalit No. 1. . ■ v 

The Subordinate Judge found that the third defendant was 
a member of the family as he claimed to be ; that there had been 
partition of the family property before the plaintiff was horn ; that 
in 1891, when the plaintiff was an infant, the partition was 
re-adjnsted under an instrument executed by the adult members 
of the family. He also found that at the time of the original 
partition the father had reserved no share for himself. The 

' ‘ A ^ 'Second Appeal Ho* S80 ol 1895, ^ , J 
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Siibordkate Judge, upon these findings confirmed the decree of 
the District 'MunsiJ, under wHch the plaintiS obtained a one^third 
share of the lands originally divided between defendants No8« 1 
and 2^. but not in the . subsequent acquisitions. He said : — “ The 
acquisitions could not be considered as self-acquired if there was 
*'iio previous division. There having been already a division, 
subsequent acquisition made by their profits must he held the 
“ acquirer’s separate properties in ordinary oireiimstances. Here, 
** we have a ease of an after-horn son. The father reserved no 
‘‘share for himself and the whole property was distributed among 
“ the sons in existence at the time of partition. There is no con- 
“ tention that the father had any subsequent acquisitions. In such 
‘‘ a ease Tagnavalka says, that the posthumous son, whose mother’s 
“ pregnancy was not manifest at the time of partition, must 
“ receive, out of his brothers’ allotments, a share equal to their 
“ shares after computing the income which has accrued and the 
“ father’s debts that have been discharged. 

“ Mitakshara, chapter I, section YI, paragraph 8, ordains that 
“ in such case the allotments must be made out of the visible 
“ estate, and paragraph 9 explains the meaning of the visible estate 
“ by saying ‘Received by the brethren.’ From this it is evident 
“ that the Mitakshara contemplates a share to be allotted out 
“ of the shares previously allotted, but not .out of acquisitions 
subsequently made by the brethren. 

“ I think, therefore, that the finding of the Lower Court in 
“ regard to plaintiff’s share oat of the shares allotted to first and 
“ second defendants is not open to question.” 

The plaintiff preferred this second appeal. 

Srimnga C/mnar for appellant. 

JnmhuHnga Mudaliar for respondents. 

Judgment. — There w^as a partition between the appellant’s 
brothers, the first and second respondents, and their deceased 
father before the appellant was born. At that partition the father 
reserved no property to himself. The Lower Courts have held 
that tlie appellant is entitled to a share out of the property taken 
% ■ the, said respondents at. the partition. The appellant was, 
hovrever, not allowed a. share out of certain other items of pro- 
perty in the hands of hiS' brothers. These were excluded from the 
partition decreed to the;. appellant, not because they were the sepa* 
rate property of .the -parties in .possession' having been acquired by 



them without the aid of the ancestral estate, but, as we understand 
the Subordinate Judge, simply on the ground tlmt acq^uisitions 
after the partition, even though made with the aid of the property 
obtained at the partition, belong solely to the acquirer. This view 
is clearly not supported by the authorities, to some of wiilcli the 
Suboi’dinate Judge himself refers. The word ^ iiieome ’ or ^ profit ’ 
in Yagnyavalkyats text The visible estate corrected for income or 
expenditure (as translated by Colebrooke){l) or the visible 
estate corrected by profit or loss^^ (as rendered by Maiidlik)^2) 
on which the Mitakshara in chapter I, section YI, 8 and 9, bases 
its conclusion on this point, undoubtedly includes accretions made 
to the shares taken on partition and gives to the after-born son a 
right to obtain his allotment out of the subsequent additions also, 
provided, of course, they are shown not to have been acquired 
without the aid of ancestral property. The principle of the rule 
as pointed out by Subodhini when commenting on Mitakshara, 
chapter I, section VI, 9, cited above, is that so f ar as the after-born 
coparcener is (Concerned, the individual shares taken by the parties 
who made the division i>rior to his birth are as much patrimony- 
after the division as before it and consequently he, the after-born 
son, is entitled to participate in the gain arising out of such 

The appellant is thus entitled to his share also out of the pro* 
perties in the hands of the first and second respondents in respect 
of which his claim was rejected by the Lower Courts. The decree 
passed by them must, therefore, be modified accordingly. The 
said respondents will j>ay the appellant’s costs disallowed in the 
Lower Court as well as his costs in this second appeal. But as 
against the third respondent the appeal is dismissed with costs* 


(2) MandHkV> Hindu Law, p. 216. ^ ' 
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Before Mr, Judke Bubrmnmiia Ayyar mid Jfr. Jimtice Bmm, 

ANNA PILLAI .(Fetitioinbb.), Appellant^ 

THANGATHAMMAL (Oountek-Petitioneb), BESPoifBES-T.'^ 
Transfer oj FroferUj Act — IF of 1882, ss. 88, 99 — Form of decree. 

In Xoveniber 1882 a decree was passed on a liypothecafcion bond for the 
payment of the secured debt and it contained the following words : — ^‘the pro- 
perty hypothecated in the bond being also held liable for the whole amount 
thus awarded *' ’• 

Heed, that the decree was in reality a decree for sale and could be executed 

■>as:BUch*V ' ^ 

Appeal against the order of P. Narayanasami Ayyar, Subordinate 
Judge of Negapatam, on ciyil miscellaneous petition No. 60t) of 
1895, which was an application for the dismissal of a petition for 
execution preferred by the decree-holder in original suit No. 32 
of 1882, 

The decree in question was in the following terms : — 

Claim for the recovery of Es. 5,679-11-0 due under the 
bond A executed to the plaintiff by the first and second defend- 
ants and Amirthanatham Piilai, the deceased father of the third, 
** fourth and fifth defendants, hypothecating the immovable pro- 
perty specified in the bond on the 25th September 1877, the 
principal being repayable on the 25th September 1881 and the 
interest once a year. 

This cause coming on on the 15th November 1882 for final 
disposal before M.Xi.Ey. E. Vasudeva Eau Avergal, Subordinate. 
Judge, in the presence of Mr. G-. T, Oliver, vakil on the part of 
^‘the plaintiff, and of A. Kannoosanii Piilai, vakil on the part of 
the defendants, this Court doth order and decree that plaintiff 
do get from first and second defendants the sum sued for with 
costs and further interest at 6 per cent; per annum until pajment 
on the principal from the date of the suit and on the costs from 
the present date, the property hypothecated in the bond A being 
‘'^■also held' liable for the whole amount thus awarded,' and the^ 
Court doth farther order and decree that the defendants do bear.: 
^Hheir costs, '/ ‘ 

61 of 1896* 



The deoree-holder objected that the boundaries of the land in a xna Piliai 
question were not sufficiently specified either in the decree or in the 

mortgagej and that the deoreOj not having been made in acoord- ammal. 
anee with the Transfer of Property Act, gave the decree-holder no 
right to have the property sold and could not be executed. 

The Subordinate Judge dismissed the application and permitted 
execution to proceed. 

The petitioner preferred this appeal. 

The memorandum of appeal comprised, among others, the fol- 
lowing paragraphs : — 

“ The suit having been brought after the coining into operation 
of the Transfer of Property Act, the decree herein in the form in 
which it has been passed cannot be executed by attachment and 
“ sale of the mortgaged properties. 

Under section 99 of the Transfer of Property Act the pro* 
perty cannot be sold, unless the suit had been brought under seo- 
^‘tion 67 and the decree be passed under section 88 of the Act. 

Tiagaraja Ayyar for appellant. 

Eespondent did not appear. 

Judgment. — The decree was not so formal as it should have 
been under the Transfer of Property Act. This is no doubt due to 
the fact that that Act had only just come into force at the time 
when the decree was passed. The decree is in reality a decree for 
sale. There is nothing to show that the property to be sold is not 
liable to the debt. 

The appeal is dismissed under section 351, Code of Civil 
Procedure. 

APPELLATE, CRIMINAL. 

Before Sir Arthur J, M, Collins^ O/mf Justiee, and 

^ October 2&. 

NANJUNBA EAU,'^ 

Penal Gode^ s, 311 — Pahe charge of dacoUy made to a police station-hou&e oficei\ 

A false charge of dacoity waB made to. a, .Fplice, Statiomhoiise, officer, who, 
alter some inTestigation, referred it 'to the magistrate as' false,, and the magistrate 

^ * Criminal A|^peal K“o. SB4 ;i896wv A _ H; . 
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ordered the charge to be dismissed without taking any action against the parties 
implicated. The person who preferred the charge was now tried tinder Penal 
Code, s. 211, and was found to have acted with the intent and the knowledge 
therein mentioned, and he T-vas convicted and sentenced to four years' 
rigoraixs imprisonment ; 

Bold, that the prisoner had instituted criminal proceedings within, the mean- 
ing of that section, and that the conviction and sentence were in accordanp© 
with law. 

Appeal against tlie conviction and sentence of T. M. Horsfall, 
Acting Sessions Judge of Bellary, in session case No. 57 of 1896. 

The accused xv^as convicted of having made a false charge 
against the complainant with intent to injure him and was sen- 
tenced to four years’ rigorous imprisonment under section 211, 
Indian Penal Code. The charge in question was' one of daeoity, 
and it was made to the Police Station-house officer of Beliary. 
That officer being of opinion, after some investigation, that the 
charge was unsupported, referred it as false, and the case was struck 
off the police file. The Sessions Judge and assessors were of 
opinion that the charge w^as substantiated and the prisoner was 
sentenced as above. 

The prisoner preferred this appeal. 

Mr. Smith and Veuhaim^ama Sarnia for appellant. 

The Public Frosecutcr (Mr. Powell) for the Crown. 

JuDGMKisT. — The appellant wns convicted of ha^dng made to 
the police a false charge of daooity against certain persons and 
was sentenced under section 211, Indian Penal Code, to suffer four 
years’ rigorous imprisonment. 

In appeal it is urged that^ though the charge to the police may 
have been false, yet, as they referred the charge to the magistrate 
as false, and as the magistrate ordered the charge to he dismissed 
as false without taking any action against the accused, there was 
no ^ institution of criminal j>roceeding8 ’ within the meaning of 
section 211, and the offence was therefore only punishable with a 
maximum of two years’ imprisonment under the first part of the 
section, instead of with seven years* imprisonment under the' second 
part of the section. 

, ^ In support of this view the, rulings of the Allahabad High 
Court m Mnipress of Judia y, Pitani and QMeeM^^Pfnpresi' Y* 

and Queeu'^MMpfeBB v. Buki^h(8) were relied 
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upon* These cases no doubt support ■ the construction of the sec- 
tion for which the appellant contends, but that eonstmetion was 
considered and dissented from by a Full Bench of fi¥e Judges of 
the Caleutta High Court in the case of Karim Baksh v. Qimn- 
Empres8{l), when they followed a long series of earlier rulings of 
the same Court. We think that the view taken in the latter case 
is correct. We are unable to find any warrant for holding that 
the words Hhe institution of criminal proceedings’ should be 
limited to the bringing of a charge before the magistrate, or to 
action by the magistrate or police against the person charged. It 
seems to us that when, as in this case, a charge of a cognisable 
offence is made to the police against a specified person, criminal 
proceedings within the meaning of the section have been instituted 
just as much as if the charge had been made before the magis- 
tx’ate. It is argued that, when a charge is, preferred to the police, 
it merely sets them on enquiry, and they may find the charge to 
be false and refuse to prof‘eed with the charge without the accused 
being even, aware that any complaint has been made against him ; 
but precisely the same may be the case when a complaint is made 
to a magistrate. He is not bound to take any action against 
the person accused. He may refer the charge to the police for 
enquiry, and on receipt of their report may refuse to proceed or take 
any action against the accused person. In such a ease the accused 
might be unaware that any complaint had ever been made, yet 
it could hvardly be contended that the complaint to the mac^istrate 
did not amount to * the iristitution of criminal proceedings ’ 
within the meaning of the section. 

We are of opinion, as already stated, that the true construction 
of the section is that laid down by the Calcutta High Court in the 
case W 0 have referred to. Adopting that eonstroolion we find 
that the offence of die appellant in the ease before us falls under 
the latter part of section 211, Indian Penal Code,, and the sentence 
is not illegal. 

Looking to the gravity of the oif one, e . charged and the malice 
of the complainant, we certainly do, not consider .the sentence 
excessive. We confirm it and dismiss this-appeal. 
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Before Sir Arthur J. 3, OoUim, Kt., Chief Justice, and 
Mr. Justice Benson. 

EIJBPU 'NA.TUDU;(DEFEHDiNT)i,:AJPBEIXAN^- 

». 

VENKATA KEISHN A EEDDI (PEiiNTiir), Ebspondbnt.* 

Civil Frocedure Code^ s, 4^-— Transfer of Property Act ^ s. — Ejectment suit hp a 

mortgagor's vendee against the purchaser under a mortgage decree — Bnhsequent 

suit ta redeem, 

Gerfcaui land mortgaged to A was sold to B. A brought a suit on his mort- 
gage without joining B as a party, obtained a decree for sale and became the 
purchaser under the decree. B then sued to eject him praying for a declaration 
that the sale was not binding on him. The suit having been dismissed, he now 
sued to redeem i 

Heidi that the suit was not barred under Civil Procedure Code, s. 43, and th» 
plaintift was entitled to redeem. 

Second appeal against the decree of 8. Eussel, District Judge of 
Ohingleput, in appeal suit No. 245 of 1894, affirming the decree 
of T. A. Krislinasami Ayyar, District Mmisif of Ohinglepnt, in 
original suit No. 114 of 1893. 

The plaintiff sued to redeem certain land which had been 
conveyed to him on 12th August 1884, and placed in his posses- 
sion. In original suit No. 859 of 1884 the present defendant, 
being mortgagee under an instrument, executed by the father of 
plaintiff^s vendor sued to enforce his mortgage, obtained a decree 
for sale without joining the present plaintiff as a party, and . pur- 
chased the land at the Court sale. In original suit No. 269 of 
1888 the plaintiff sued to eject the defendant; but the suit was 
dismissed on the ground that his remedy, if any, was by a suit for 
redomption. It was now contended, inter aUa^ that the plaintiff 
was precluded from maintaining this suit under Oivil Procedure 
Code, section 43. This objection was overruled by the District 
Mmisif who passed a decree as prayed, which was confirmed by 
the District Judge on appeal. 

Defendant preferred this second appeal. 

PaiiabMrmrm Ayyar and Narayam Ayyangar for appellant. 

Mr. JTpuhnmi for respondent. ’ 

B'0ooud;Apjj0^)lvKo.U7W 
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Judgment.— T ke first ground of appeal :urg6d is that the suit 
is not sustainaHe with regard. to. section 48'^'. Civil' Procedure OodCj 
and wa are referred to the decision of tliis- Court in Mutkimarapam 
Meddir. Bmjalu MedM{l). Tlie case referred. tons' not in^pomt^;' 
for there the plaintiff in 'his first suit ignored, the- existence of the,: 
defendant’s mortgage and falsely alleging' that -the defendant was/ 
a trespasser sued to eject him as such. ' In. the present ea's'e, the 
plaintiff in his earlier suit, (original 'suit ■■■No, '259 of. 18'88) did 
not ignore the defendant's, earlier mortgage.. On the , contrary he 
recited it and the sale under it, hut he complained that the defend- 
ant had fraudulently failed to make him a party to the suit 
(original suit No. 859 of 1884) on. the mortgage and he^ there- 
fore, sought for a declaration that the auction-sale was not hinding 
on him and that the land should be restored to him (plaintiff). 
The final decree in that suit was that plantiff could not get 
possession witliout redeeming the defendant’s mortgage, and the 
Court expressly refused to decide the other issues. The plaintiff 
was not then suing to redeem, nor was he bound to do so. Ha 
merely wished to get rid of the effect which the defendant’s 
purchase at the auction might havo on his rights. He was clearly 
entitled to do this without, at the same time, suing to redeem, inas- 
much as the defendant had omitted to make him a party to the 
suit on the mortgage, as he was bound to do under section 85, 
Transfer of Property Act. There is thus no foundation for the 
plea that plaintiff’s suit is tbb judicata^ or is barred under section 
43, Civil Procedure Code, 

The plaintiff not having been made a party to original suit 
No. 859 of 1884 is not boimd by the sale thereunder. It was 
the defendant’s duty to have made him a party so as to give him 
an opportunity of exercising his right- (as purchaser _ of the equity - 
of redemption) to redeem the defendant’s mortgage. The defendant 
having failed in that duty cannot now take advantage of Ms own 
omission so as to shut out the plaintiff’s -right, to, redeem. Even' 
if the defendant was ignorant 'pf plaintiff’s -purchase, which may 
well be doubted in the present case, that .will not affect the plaint- 
iff’s inherent right to redeem nor will ,the^ fact that ■ plaintiff 
became aware of the defendant’s suit - |origmal suit No* 859 of 
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1884) before the jndgment therein ' was pronounced. The decree 
of the Lower Appellate Court was, therefore, right. We confirm it 
and , dismiss this second appeal with costa. 

APPELLATE OIYIL. 

Before Mr, Jmiiee Shephard and Mr, tTusMoe Submmania Ayijm\ 

KEISHNAPPA OHETTI (Plaintiff), 

«?. 

ABIMULA. MUDALI (Defendant);^' 

Contract Act— Act IX of 1872, s. 2B^Unlawful agreement--Prcmissory note given 
in fraud of Insolvency latv, 

in a suit on a promissory note it appeared that it had he'en given by the 
defendant to the plaintiS in consideration of his withdrawing his threatened 
opposition to the discharge of an insolvent and consenting to an arrangement 
among the general body of creditors, w^ho were not though the insolvent was 
ET^^are of this transaction whereby the plaintiS was to obtain a special advantage : 

Eeldt that the contract “was unlawful and the suit coaid not be rnaintamecl. 

Case referred for the opinion of the High Court under Civil Pro- 
eedui’e Code, section 617, and Presidency Small Cause Court Act, 
section 69. 

The case was stated as follows : — 

The plaintiff sues to recover from the defendant Es. 763 due 
on a promissory note, payable on demand, executed hy the latter 
on the 4th November 1893. 

‘^The defendants pleas are (i) no consideration; (ii) con- 
sideration, if any, is unlawful; (iii) not liable for interest. 

“ The facts of this case are not disputed ; they are spoken to by 
the plaintiff, who was examined as the defendant's witness, and 

*^One Kondalswamy.Naidu, who failed in husinesa and was 
;*Hndebted to several creditors, applied to the Insolvent Court for 
■“’the benefit of the Act.' At .the -same time efforts were made to 
enter into, an arrangement . with the, creditors to 'pay them 4 
“ annas in the rupee, and defendant and another were appointed 
“trustees to carry- out' the arrangement. Most of the creditors 
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“ consented to tliis arrangement^ but plaintiff, a creditor to whom 
'' a sum of Es. 1,400 was due, would not consent, and threatened 
to oppose the discharge of Kondalswamy by the Insolvent Court, 
He, however, agreed with Eondalswamy that if he would pay 
him a sum of Es. 700, being 8; annas, in the rupee, separately, h© 
would sign the agreement along with- others'to ' take 4 annas in 
the rupee, and w’-ould not oppose the discharge of Kondalsw^amy 
'' by. the Insolvent Court. Accordingly Eondalswamy got defend- 
''ant to execute the promissory note A on which this suit is now 
“ brought ; the plaintiff at the same time executed a counter- 
agreement (exhibit II), and it was only after this that he 
executed the agreement (exhibit I), by which all the creditors 
** agreed to take 4 annas in the rupee. This arrangement between 
plaintiff Kondalswamy and defendant for the payment of Es. 
'‘^700 by Kondalswamy through the defendant to the plaintiff 
was a secret one, and made without the knowledge of the other 
creditors, well knowing that, if they knew of it, they would not 
enter into the composition deed. All the creditors except the 
plaintiff were paid 4 annas in the rupee ; and the plaintiff was 
offered a similar sum of 4 annas in the rupee if he would give 
up the promissory note ; but he would not give it up and has not 
been paid as per agreement I. 

The point for determination is whether, 'upon these facts, the 
plaintiff is entitled to a decree in the suit, I am of opinion that 
he is not. The consideration for the promissory note is unlaw- 
ful within the meoning of section 23 of the Indian Contract 
^^Aet, as being against public policy and in fraud of creditors- 
and therefore the promissory note is void. It is only necessary 
in support of my view to refer to the case Agar Chand v. E/m- 
raghavalu Oketti(l) ; see also McKmoan v. 8anderson(2)n But 
my attention has been drawn to a recent decision of the Madras 
^^High Court in Amilml Lailieef Sy&d Onimu Beguni Sa-keba v* 
Choonoolalji Sowcari^) : and it is argued that the promissory 
note being executed by a third 'party,-, and not by the debtor, it 
^ 4s not invalid. This question was not -necessary to be decided 
in that suit, as upon the other finding, that the promissory note 
executed in the settlement-; 'of her'-and her husband^ 

' ^ ' (1) S M.H.O.E., 172. 20 Iq,, -65.^ , 

(a) p,S^ Appeal ■K'G.n6‘b! 1896 anrejported* 
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aceouiitSj tlio l-adgmeiit must be against tke defendant. In esc- 
parle Milner in re Milner (i)^ it was decided tliat there was no 
^‘difference between “an agreement executed by the debtor Mmself 
'ff::'or''by"abbird'^^^ 

‘‘ The question I refer for the opinion of the High Oonrt at the 
‘‘ request of the plaintiff is, whether, upon the facts as found by me, 
‘‘ the plaintiff is entitled to a decree on the promissory note, or 
“ whether it is void as being against public policy or in fraud of 
“ creditors or for any other reason ; and subject to such opinion 
‘‘ I reserve judgment/^ 

Mr. X. Brown for plaintiff. 

Krisknaswcmi Oketti for defendant. 

JtjDGMEXT.— The circumstances under which the promissory 
note was given by the defendant are stated in the reference. The 
consideration was the withdrawal of threatened opposition to the 
discharge of the insolvent and the plaintiff consent to the arrange- 
ment among the creditors. ^ 

By the promissory note the plaintiff secured for himself a 
larger payment than he was entitled to under the composition 
deed, and this was unknown to the other creditors. 

It is contended on plaintiff^s behalf that the circumstance that 
the note w'as given by a third party and not by the insolvent 
rendered the transaction an innocent one as far as the law of 
Insolvency is concerned. 

In our opinion it makes no difference whether the note is giyen. 
by the insolvent or by a stranger if it is given with the insolvent's 
knowledge and as a part of an arrangement for seeming to one 
creditor an advantage over the others. The case is on all fours 
with Knight v. Eimt{2), The ease cited {AmtJml Lathee/ Sf/ed 
Onissa Begum Baheha v. Ghoonoolalji Soiccar{Z)) is distinguishable, 
for there it was expressly found that there was no fraud. 

Here the other creditors being ignorant' of the arrangement 
must be taken to have been deceived. 

^ ' Tirmengadmami Stibbapya^ Attorneys for plaintiff. 

/ ■ ' . (3) O.S* -Appeal Mo» 16 of 1895 imreported. 
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Before Mn Justice ' Suhramania Ayyar an J Mr^ Justice Dames- 

QUEEN-EMPEESS 

■ 

, 'EAEUPPA UDAYAN Am' omms.^ : . ■ . 

Criminal Procedure Code — Act Xof 18S2, s. 419 — Fresentation of appeal petiUon 
by the cl erli of the appellants' pleader, 

Presentation ot an appeal petition by tlie clerk of the appellants’ pleader is 
eqnivalent to a presentation by the pleader himself when it is signed by him and 
he is daly anthorisecl. 

^Eetitiox, -ander ,, sections, '435 ^ancl 4.39 of tlie. Code ^of. CiiminaX' 
;:Eroc0diii!'e.',;pray^ ■Court" to retke tJae '|)roce 0 clii'ig*s '‘'"of;' 

T, Gopalan Nayar, Deputy Alagistrate of Salem, in criminal 
appeal Fo. 83 of 1896, 

The petitioners were conyicted by Second-class Magistrate of 
the offence of voluntarily causing hurt. The petition of appeal 
against this conviction was presented by the clerk of the appel- 
lants^ pleader who duly signed it, to the Court of the Deputy 
Magistrate. The Deputy Magistrate rejected the appeal as not 
having been properly presented* A similar appeal subsequently 
presented by the pleader in person v/as dismissed as being barred 
by limitation. The accused preferred this petition, 
a Etm for the petitioners^ 

The Acting Public Prosecutor (Mr, iY. Subramanyam) for the 
Crown. 

JuDGMDHT* — The Deputy Magistratok reason for not accepting 
the appeal at first nmde by the four petitioners was that it was 
not presented by themselves or their pleader, hut only by their 
pleaderk clerk. Such presentation has been held by this Court 
to be equivalent to a presentation by'' the pleader himself, when 
the petition of appeal is signed by the pleader and ho is duly 
authorised as was the case here' '(vide ■' v. Gudi^ ' 
yaii Qiieen^Mmpress Yf Virappan C]ieUi(%)^ and Queen-- ': 

(B) Crlmliiai EeVision Case of 1895 

iB) Criminal" Eevision Casfe.Ho. '65S of 1895 nnreporfced,' 
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We must therefore direct the origiBal appeal to he replaced on 

the file and heard and disposed of according to law. The order 


Kakbppa the second appeal filed hj the petitioners is set aside. 


APPELLATE 

Before Mr. Justice Shephard and Mr. Justice Davies. 
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ejrim-inal Froccdure Gode-^Act Xo/1882, s. 88 — Attachment of property as of an 
ahseonding person — Claim to property attached ^Frocedure. 

When a is made to property attached imder section 88 of the Code of 
Criminal Procedure, the Magistrate should stay the sale to gi 7 e the claimant time 
to establish his right. If the Magistrate errs, the remedy of the aggrieTed party 
is by civil suit and not by criminal revision petition. 

Case referred for the orders of the High Court by W. J. Tate, 
Sessiens Judge of Salem, being criminal reyision. case No. 35 of 
1896 on the file of that Court. 

The facts of the case were as follows 

The brother of the petitioner in the District Court was accused 
of an offence and suspected of absconding to avoid a warrant, and 
the Magistrate ordered the attachment of his- property under 
Criminal Procedure Code, section 88. Cattle, grain and other pro- 
perty haring been attached, the petitioner preferred a petition to 
the Magistrate stating that they belonged to him. The Magistrate 
dismissed the petition without examining the witnesses cited in 
support of his allegation, and this was the order complained 
against. The District J udge w^as of opinion that the Mo,gistrato 
erred in not giving the petitioner an opportunity of proving his 
ease* He accordingly referred the "case to the High Court. In; 
his letter of reference he cited Queen v. Chumroo Bo‘i/(l), In re 
CImnder Bhon Singh{2)^ Queen-Empress v, Sheodikal Rm{8). and 
Queen-Empress r. TImapan{4 :),, . , • ■ 


(1) 7 W.K.,Ci%,3S. / ; . (3) lA.S., 0 All., 48?. 

: (i) OriJBinalBe^tew'lpase HOi 560 of 1893 nnreportefi. 
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Judgment.— We do not tMut tUs is. a case for mterference. 

In tlie first place the Magistrate, whose ".action , is impugned, 
gires in oiir opinion good reasons for his order.- -But secondly, we: 
are deposed to agree with the yiew taken in -other Courts -of section 
SSyCriminalBrd^^^ What' may be said with regard' to- 

that section would equally apply to section 386. In both eases 
we think, if the Magistrate errs, the remedy of the aggrieved party 
is by civil suit. All that we can say is that, in cases of dispute, 
the Magistrate should stay the sale ot the property seigied to give 
the claimant time to^^establish his right. 


APPELLATE CIVIL. 

Before Mr* Justice Subrcmania Ayyar mid Mr, Justice Davies* 
OHINTAMALLAYYA (Pdaxntipf), Appellant, 

{December 2. 

Civil Procedure Code — Act XIV of 1882, es. 521, 522, 520 — Application io file 
award’-^Ohjection that submission loas revoked before aicard made— Jurisdiction 
of court to determine objection — Subsequent suit to annul award* 

The plaintiff’s case was that arbitrators, to whom differences between him and 
the dMendant had been referred, had out of enmity to him and at the defendant’s 
instance, made a fraudulent award on I'/ tli February after he had revoked his 
submiselon aud had antedated it as on 1st February j that the defendant had 
instituted proceedings under Civil Procedure Code, chapter xsxvii, and his 
objections to the above effect having been overruled, a decree was passed in terms 
of the award. He now sued to have it declared that neither the decree nor the 
award was binding : ■ ■ , , 

Held, that the Court had jurisdiction to determine the genuineness or validity 
of the award in the proceedings under chapter sxxvp, and that the present suit 
was not maintainahle. 

Appeal against the decree of K. Krishna Eau, Subordinate Judge 
of Oooanada, in original suit No. 40 of ;1894.', '■ 

" The"' plaintiff alleged that he and the- defendant had carried 
on business in partnership till 29th July j'892? .when the partnership 

" ■' 'ippaalKo; 199 of 1895!! , 
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was dissolved^ and that' certain differences between them were 
referred to arbitration; ‘Hbat one of the arbitrators afterwards 
** misappropriated Es/ 1,800 wMeb bad been deposited witb liimby 
the plaintiff as part of the assets of the partnership firm, and 
entertaining feelings of animosity, indneed the other arbitrator to 
“join with him at the'defendant’siiistaiice in making an incorrect 
:^^'and fraudiilent award against the plaintiff after 17th February 
“1893, on, which, date-the plaintiff, had^^' sent"' the arhitrators^'^a:, 
, ' notice of ' , rcTOcation, ■. but they antedated ; th0\ "award ■ making ,;::it; 
■ “.appear, that' it' was' made on the, Ist. ,.,Eebrnary 1893/'^',' : The 
clefendant',, haying applied under ,CmI Procedure: Code,., '',,,ohapter 
XXXVIIj to have this award filed in Court, "the above objection® 
w''ere advanced by the present plaintiff and were overruled and a 
decree was passed in the terms of the award. The plaintiff now 
sued “for declarations setting aside the decree and cancelling the 
“ award and for such further relief as he may be found entitled to.’^ 
The Subordinate Judge held that the Court had powder to over- 
rule the present plaintiff objections in the proceedings under 
chapter XXXVII and that the present suit was not maintainable* 
He referred to Micharmja Giinivit v. Sadmiva Pamma Gurnm{l)f 
E'urronath Ohoivdliry v. Nisfarini Chotvdranii^)^ Surjan Baot v. 
Bhlkari Raot{S), Pmidehwr v. Dandekars{A)j Samal Natku v. 
Jaiskanhar Dalsuhram{h) and Amrit Ram v. Basrat Rmn{&)> 

The plaiutiff preferred this appeal, 

Krishnascmii Ayyar for appellant. 

Eaimchandfa Bm Sakeb and Sabba Ran for respondent. 
JtJDGMKNr*— The argument is that the Subordinate Judge had 
no jurisdiction to inquire into the genuineness or validity of the 
award apart from such grounds as would fall under sections 620 
and 521 of the Code of Civil Prooediiro, his authority, being limited' 
under section 526 to the matters mentioned in those two sections. 

It is true that different. views' of this matter have been taken 
by the different High Courts.' In our opinion the correct view is 
that held by 'the Pull Bench of the Allahabad High -'Court' in 
Amrit Bmn Y» Pmrat Bam{6)i - It is also in accordance 'the, 
'opinion expressed by this Court so far back as 1881 ‘ in Miehraga 
Qufum %. Sadmim.Parama Guriwu{l) whioh ,we believe has 

- (I) 4 i; .gf i;n3.;tb dale., n, (a) k Oalo., %u. 

' C4)^Ii.K., 6Bom.,.663./'k;’(sy 254 '(6) I'? All, SL ‘ ' 
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always been acted on. Tiie weight due to that opinion and prac- 
tice is not lessened by the fact that the' decision .in that case, so iar 
as it relates to the right of appeal, has since been oyerruled in 
Htisanamta v. Lmganna{l). No donbt, Parker, J., in that case 
expressed himself as inclined to take a different view, but we, 
however, are nnable to do so. 

The objection that the Subordinate Judge had no jurisdiotion 
therefore fails and his decision in the previous case must be held 
to be binding in the present suit. 
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The appeal fails and is dismissed with costs. 

APPELLATE CIVIL. 

Before Sir Arthur J. R, CollinB^ Chief Justice^ and 
Mr* Justice Benson* 

SIJJBBAEAYA PILLAI (Plaiittipp) Appbllant, 

V. 

TA ITHILIN G-AM (BppEPrnAJfr), Eespohdekt/^' 

Tmstee of com'pos ition deed — Managmg member of a firm appomted as trmiee— 
Bight of suit after dissolution of the firm* 

Oertam traders having been adjudicated bankrnpts in, tlie Courts of Mauritius, 
the creditors agreed to a composition deed, which was sanctioned by the Court, 
whereby the present plainti^ therein described as the managing member of the 
firm of B, and Company was appointed trustee and his firm guaranteed the pay- 
ment of a* dividend of SO per cent. The firm was subsequently dissolved and 
its assets were assigned to a third party. The plaintiff now sued to recover 
costs decreed to him in his capacity as trustee in various suits in Mauritius, 
and it was objected that he was precluded from suing by the dissolution of his 
firm and the assignment aWay of its assets: 

Meldf that the plaintiff was entiled to maintain the suit. 

APPBAh against the decree of E. J. ■ Sewell, Anting District ' 
Judge of Tanjore, in appeal suit No. 300 of 1894, confirming tlie 
decree of V. Srmivasachaiiu, Subordinate Judge of KumbakoBam., 
in 'c^figinal suit No. 21 of 1893, ' . . 

The plaintiff sued to recover the costs incurred in suits brought 
by the defendant against himin the Courts in Mauritius and 

' ,V ' ^ (1) LEB., 18 Mad., 42a ’ Appeal Ho. 7^0 of 1895. 
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awarded to him. by. the final decrees of those oonrts. It appeared 
that the plaintifl had been the managing member of a firm now 
dissolved which .earried’-bh bnsiness as V . Subbarayan and Com- 
pany and were creditors of Ooo. Vaithilingam and his firm Coo. 
Vaithilingam and Company carrying on business in Mauritius. 
In 1887 the debtor and his partners were adjudicated bankrupts 
and Mr. C. Newton, the Accountant in Bankruptcy, was appointed 
receiver and manager of their respective estates, efeots and pro- 
perties. Exhibit C filed in this suit was a report of proceedings 
had in the Bankmptey Court of Mauritius in this matter, and it 
appeared that at a meeting of creditors held in that court under 
the chairmanship of the Judge in bankruptcy, the following reso- 
lutions were passed : — 

“ First, that a composition of fifty cents in the rupeee be ae- 
“cepted in full satisfaction of the debts, principal and costs, 
“ due to the creditors of the bankrupts, exclusive of all privileged 
“ costs and preferential claims which are to be paid in full and on 
“ condition that the two orders of adjudication in this matter, re- 
“ spectively, dated the 25th April last and 23rd May also last, he 
“ a nnulled by the court ; second, that such composition be payable 
“ in eight equal monthly instalments to be paid one month after 
“ the date of the annulling by the court of the above orders of 
“ adjudication, the privileged costs lawfully incurred to be paid 
“ cash on the annulment of the orders of adjudication ; third, that 
“ the security of V. Subbarayan and Company of Port Louis, trad- 
“ ers, he accepted for the payment ' of the above composition and 
“that, in consideration of such security all the joint and separate 
“ estate, effects and property both real and personal of the firm 
“ Coo. Yaithilingam and Company and of the individual members 
“ thereof, situate in Mauritius and in India he assigned to the said 
“ V. Subbarayan and Company, and fourth, that Naga Pillai Subba- 
“ rayan, the managing member of the said firm, V. Suhhrayan 
“ and Company, he appointed trustee to recover and realise all the 
"estate, effects and property assigned as aforesaid, and to bifry 
“ out the above arrangement.” 

A deed was drawn up to give effect to these resolutions and 
having been approved by all parties and duly executed by the 
receiver and manager,, the insolvents and Suhharyan and Company, 
and also by .the tin bankruptcy who sanctioned it, an order 
was made outhe.'.g'^-jJ^j'by'w^^^^ it was, inter. alia, ordered as 
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follows : — is furtliet ordered ihiat tHe orders of adjiidioation of 
bankruptcy in tMs matter^ dated, ' respeeth^ely, the 25tli day of 
April aiicl_ tlie 28rd day of May last, 'be and tlio same are hereby 
“ antralled, and it is f iirtlier ordered bliat all the estate and property 
of the bankrupts both in Manritins ' and in India, and all the 
books, papers and documents of the bankrupts be and :the:v:same:.' ' 
^‘are hereby Yested in .Naga Pillai Subbarayan of Port ' Louis,' 
trader, managing member of the firm Vi ' Subbarayan^ and Com- ;■ 
^^paiiy, who is hereby appointed- trustee to carry out. the, said; com- ... 
position with full power to recoYer and realise all the ' said estate ' 
and propert}^^’ 

v^ .. By the composition deed' V. 'Subbarayan and Company touYhom ■ 
the official receiver and manager and the banl^riipts assigned all 
•the joint and separate estates, effects and properties, both real and 
^bankrupts, ''situate: rn.Manritius.nndin:Ih 
bound themselves jointly and in solido with the bankrupts to the 
payment of 50 per cent, and of the privileged costs and preferen- 
tial claims as therein stated. 

The firm of V. Subbarayan and Company, on the termination 
of the period of their partnership, entered into an agreement with 
Eayappan Appon, which was reduced to writing and filed in this 
suit as exhibit B, in July 1891, wheicby the firm conveyed and 
assigned to Eayappan Appon all that the firm of V. Subbarayan 
‘‘ and Company could touch and receive at whatever title from 
Coo. Vaithilingam and Company or from Goo. Yaitliilingam 
personally and principally all sums whatever in general that 
could fall due to the said firm in connection with the law suits 
which are actually pending before the tribunals of India and 
which are instituted against Coo. Vaithilingam and Cojupany 
and against Coo. Vaithilingam, personally by V. Subbarayan 
^'acting for and in behalf of the firm-V. Subbarayan and Com- 
pany, because V* Subbarayan, asP. Kandasami in his capacity, 
declares it’ in name only as. of Cpo..Vaitliilmgam and Compaaiy 
and because aU the' sums paid by Mm in that capacity are coining 
out of the funds belonging to the said' firm of V. Subbarayan and 
Company/^ , , , - , 

■ ■ In December of the 'same year, and Pn 29th March 1892, two 
-ether deeds were entered into between Naga Pillai Subbarayan as 
''trustee' pi the above oompoBitioft’deect' '^d Eayappan Appon of 
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■wMoli the second oontaining a recital of the first ’was filed as 
exhibit A, 

This document was in the foUo-wiag terms : 

« Mx. Jean Baptist Rayappan Appon was only the guaranteed 
“ cessionary of the rights of the society, V. Suhharayan and Com- 
“pany rersuB Mr. Ooo. VaitHlingam and Company and Coo. 

“ TaithUingam in person ; and in order to facilitate the recoyery 
" of the above-mentioned rights by the trustee of the arrangement, 
“Coo. Yaithilingam and Company and Ooo. Vaithilmgam m 
“ person, the above-named Jn. Appon made over again to Mr. Naga 
“Pillai Subbarayan, trustee of the above-mentioned arrangement, 

“ the rights yielded to himself, by virtue of a private deed, regis- 
“ tered on the seventh of last December. 

“ And now, the undersigned agree to annul purely and plainly 
“ the above-mentioned private and registered deed' of the seventh of 
“ last December. 

“ The parties do will and mean that things be put again in the 
“ same state as before the signing of the mentioned private deed 
“ as if this latter one were not made. 

“ Mr. Naga Pillai Subbarayan, in h i s capacity as trustee, promises 
“and engages himself. to do all diligence in India, in order to 
“ realise and recover the rights given over to V. Subbarayan and 
“ Company by Coo. Vaithilingam and Company and Ooo. Vaithi- 
“iingam in person ; and he engages himself to make every settle- 
“ ment with the above-mentioned Jn. Appon in order to cover him 
“ and the other securities of Y. Subbarayan and Company with all 
“ the balances that could be due to him for all the sums guaran- 
“ teed and paid by him to the creditors of Y. Subbarayan and 
“Company.” 

Yarious suits were brought in the Mauritius Court by the pres- 
ent defendant against the present plaintiff in his capacity as trustee 
and decrees for costs were given against the former. These decrees 
were unsatisfied and the present suit was brought to recover the- 
amounts payable under them. It was objected by the defendant 
that the plaintiff had no right to sue by reason of the dissolution 
of the firm of Subbarayan and Company, and the assignment con- 
tained in exhibit. B., This objection prevailed with the Suhordinatn 
Judge, who passed a; d^ree dismissing the suit and his decree was- 
confirmed by the :Di§tnof Court. . ' 



VOXi. XX.] 


MADBAS SEBIES, 


95 


The plaintilS preferred this second appeal. 

Krishnmami Ayyar and SrinimBa Ayyangar for appellant. 

Sundara Ayyar and Hmmchandra Ayyar for respondent. 

JuDGMEKT.— The facts in this case have set out vith sufficient 
accuracy by the Lower Appellate Court, hut we are of opinion 
that some of the docnments have been misconstrued, and the 
rights of the plaintiff have been misunderstood. We are clearly 
of opinion that the plaintiff is entitled to maintain this suit as 
trustee appointed by the Manritius Court under its order of the 
22nd July 1887. The District Judge has misunderstood the in- 
tention of the composition deed, exhibit 0, and has not given due 
weight to the language and intention of the above order of the 
court, made with a view to effectually cany out the object of the 
compensation deed. We do not doubt but that Naga Pillai Suh- 
barayan (the plaintiff) was nominated in exhibit C, as trustee in 
consequence of his being the managing member of the firm of Y. 
Subharayan and Company, who had undertaken to pay the credi- 
tors of the insolvents —Coo. Vaithilingam and Company — for 
whose benefit the estate of the insolvents was to be collected. But 
we find it difficult to understand what the courts below mean by 
holding that plaintiflt was appointed a trustee in his capacity aa 
manager of that firm. 

If the intention was that the manager, for the time being, of 
that firm, should he ex^-officio^ trustee, it would have been easy to 
have said so ; yet, if this is not the the meaning, we are unable to 
attach any definite meaning to the expression. Exhibit 0 does 
not say that N. Subharayan should be appointed in his capacity 
as managing member. It merely describes him as holding that 
position. The words are that Naga Pillai Subharayan, the man- 
aging member of the said firm, V. Subharayan and Company, h& 
appointed trustee/^ &e. 

That these words are merely descriptive appears even more 
clearly from the vesting order of the Court of Bankruptcy, dated 
22nd July 1887. It runs : ‘‘ It is further ordered that all the 
estate and property of the bankrupts both in Mauritius and in 
India . ' • * be, and the same are, hereby vested in Naga. 

Pillai Subharayan of Port Louis trader, managing member of 
** the firm, T. 'Subharayan and Company, 'who is hereby appointed, 
‘ trustee ^ to carry out the said composition with full power 
recover and realise ' all the, Md: estate and propertyj^ Th^ 
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Stjbbasaya interpositioQ of the plaintiff’s address and of Ms description as a 
SiMAi ‘ fcrader ’ between Ms name and the words ‘managing member,’ 
■Vaithi- &o., seems to ns to show clearly that the latter words are merely 

descriptive Just as tlae word 'Hrader ’ uudouMedly is, Itis^we 
■IliiBk, tMs fundamental misconception that lias led the courts 
■below to misunderstand the plaintiff’s position. 

The arrangement evidenced by the above two documents is 

that Y. Subbarayan and Company should pay the creditors of 

the bankrupts fifty per cent, of their debts, that, in consideration 
of this, tbo bankrupts assign their property for the benefit of ¥. 
Subbarayan and Company and the plaintiff i« appointed by • the 
court a trustee to collect the property of the bankrupts for the 
benefit of the firm of V. Suhbaxayan and Company and the pro- 
perty is * vested ’ in him as such trustee. The Subordinate Judge 
thought that, as the plaintiff was suing for costs awarded against 
defendant after the date of the composition deed, the plaint. iff as 
truvstee could not sue for those costs, but the District Judge has 
pointed out that those suits were brought by the defendant 
against plaintiff for acts • done hy him as trustee and the costs 
were awarded to plaintiff as trustee. There is nothing to prevent 
the plaintiff from now suing as trustee to recover costs awarded 
to him in suits maintained hy him as trustee, though 'those suits 
were maintained for the benefit of V. Subbarayan and Company 
and were financed by that firm. Plaintiff, no doubt, may be 
bound to account to the firm for such costs, but that cannot affect 
the plaintiff’s right to recover them from the defendant in accord- 
anc© with the decrees. If any ■ of the costs were awarded, as the 
Subordiriate Judge seems to think they were to thejirm^ the plaint- 
iff alone could not sue for them, but we understand that this is 
not the 'erne, ^ 'y ' . 

The District Judge has also, we think, misappreliendecb the 
efleot oi exhibit B. He rightly states that what may be called 
^ the legal estate of the bankrupts vested in the plaintiff, though, 

; ^ /fheir equitable estate,, vested in The firm of Siibbamyan and, 
;.::^Oompany^but when, he adds that exhibit B assigns' the whole 

/ ©state' both legal and "equitable to Eayappan^ Appon and that the 

latter Is; therefore, the .only person entitled to maintain this ' suit, 

^ ^ we think he misconstrues ©MBit iB.' Exhibit' B transfers to Appon 
, ail the interest whhh Ahe.^flm •hf'T.- Subbarayan' ^nd’ Company 
had acqumed;m .the^^taterdf the bankrupts. - It neither could nor* 
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did transfer any tHEg more. Plamtif,.as nmemte of the firmj 
assented to and admitted that he was bound by that docnxnent, 
but it did not^ and could not, assign either the rights or the duties 
of the plaintiff as trustee. 

Even if the plaintiff desired tO;. do so, he could not delegate 
Ms rights or duties as trustee, but there is notMng to show that te': 
attempted to do so. 

The only effect of the document (exhibit B) is that Eayappan 
Appon, instead of the firm of V. Subbarayan and Company, thereby 
became the beneficiary for whom the plaintiff is to collect the 
bankrupt’s assets, and to whom he must account for the same, or 
for other moneys received by him as trustee. ExMbit A shows that 
Appon and the plaintiff both correctly understood their respective 
rights, and the duty of plaintiff as trustee. 

The result, then, is, that the plaintiff as trastee can maintain 
this suit. We may observe that the position which we have 
assigned to plaintiff is in harmony with that w^Moh held in the 
ease reported in Suhbaraya v. Vythilingail)^ a case arising out of 
the same transactions and practically between the same parties. 

We set aside the decrees of the courts below and direct that 
suit be restored to the file of the Subordinate Judge, and be dis- 
posed of according to law. 

Plaintiff must have his costs in the Lower Appellate and in 
this court. The costs in the Subordinate Judge’s Court will abide 
and follow the result. 


APPELLATE OIYIL. 

Before Sir Arthur J, E. OoUins^ Okie/ Jmtice^ and 
Mr. Justice Benson. 

KONDAYYA OHETTI (Peaiotot), ArnELUAW; 

NABASIMHUL'U OHETTI ' 

; ■■ EBsnoisrDBKr.'^ . ' ■ 

Contrimt Act^Aci IX of 1812^ $, 122— Agrenci/ io sell, coupled -iviih inicresi-^Discre- 
Hon as to ‘price lef^ until agent — Fewer of principal to impose limits as to price. 

Tlie defcEilant ooiisigued goods to a firm m London for sale, anti in respect 
of each consignment -lio reeeiYetl an advance ''from tlie plaintiff wko was tlio 

‘ ‘ (1) tli.B., U Mad, 80, ' ;; > ' ^ Appeal Ho. 6 of 1880. \ 
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agent of tliC Loiidou firm, and signed a oonsignment note, 'wiacli couiained 
tlie following passage : — 

I lierefiy antliorize you to sell the aboTe goods at tlie best price obtaintible 
‘‘ n'ithonti reference to me and I give you full discretion and power to aci on my 
^Mjclialf tu the best of your Judgment in regard to sucli sale and in all raalters 
connected with the management of this consigument. Should there bo any 
shortfall afteigrealization of the aboyc consignment, I hcToby authorize you to 
draw on me for the amount, and I engage to honour such draft and to pay it on 
“ presentation 

d'hc plaintiff guaranteed tlio payment of the redrafts to the I.o;ndon firm 
on whose account he made the advances to the defendant* Shortfalls Jiaving 
occurred on certain coasigunicnts and the London redrafts having been dis- 
honoured, tliC plaintiff paid them, and now sued to recover the amount f rom the 
defendant* It appeared that consignments had been sold fit prices less than 
certain limits which have been fixed by the defendant subsequent to the receipt 
of the advances and the signature of the consignment notes ; 

llcliK that the defendant had no right (regard being had to the terms of the 
cuns'gnmcnt note and the course of dealing between the parties) so to impose 
Jimiis of jirice, and that the plaintiff was entitled to recover. 

Appeal against tlic juclginciit of Mr. Justice Subramaiiia Ajvarj 
in eiril suit No. 120 of 1894> on tlio original side of the High. 
Court, 

The plaintiff sued to recover Es, 4,765 under the circuni- 
stances stated in the judgment of Siihramania Ayyar, J, 

Mr. jST. By 0 nil for plaintiff. 

Mr. B, jP. Grant for defendant. 

Slbbamanlv Ayyae, J.— 'The plaintiff sues for Es. 4,765 
being the amount paid by him on the IStli July 1894 to Messrs* 
Eobert \ on G lelm & Co. of London on account of two Bills of 
Exchange, drawn by them on the defendant, for the dif!cren.eo 
octween the amount advanced by them on certain eonsigninents 
of Salempores oi blue cloths forwarded by the defendant tliroiigli 
the plaintiff to Von Glehn & Co. for sale in London, and the 
price realized by the sale, of the goods, wlnGli fell short of the 
advances ; the plaintiff, in consequence of the clofendantbs refusal 
to honour the bills having had. to pay the .amount due under 
■ them as drawee in case of neod,..in accordance with a contract of 
giiarantee_lie haci, entered into-, with Von^Glehn & Go., to make 
good to them any. dofloieney , that. might arise in cireiiinstaiiecs 
similar to those in the present instance. 

• ^ The substantial Von G-lchii & Co. allowed the 
gwds to. be sold,fo,i'p^^ limited by the defendant, = 
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tliat if an aceoimt bo taken witli referenco to tho rates fixed hy 
tlie defondant, Yon Gleliii & Co. would be found indebted to liiiiij 
tiiat You ffleliu & Go. were not entitled to claim tke defieioiiey 
caused by their wrongful act and the plaintiff is tliercfore not 
entitled to the amount sued for. 

The main questions raised and discussed at the trial were (i) 
whether assiiuiing that the defendant did place limits as alleged. 
Yon Cleliii & Go. were entitled in law to sell under the limits 
without the assent of the defendant ; (ii) whether the defendant 
did in fact place limit>s and Yon Glehn & Co. did scdl in disregard 
of such limits. 

With reference to tho question of law stated above^ one 
-contention urged on behalf of tho plaintiff w'as that^ in conso- 
qneneo of the advances admittedly received by the dofondant 
from Yon Gleiin & Go., the consignments became a pledge in 
their hands entitling them to sell the goods, for the purpose of 
reimbursing themselves the amount advanced, irrespective of the 
wishes of the defendant. This proposition is quite unsustainable, 
for ‘^‘^the relation of principal and factor, where money has been 
advanced on goods consigned for sale, is not that of pawnor and 
pawnee {Smeert v. Smidars{l)) . The factor, acquires only a lieu 
which gives no right to sell the goods (Domld v. 8ueMn</(2)), 

Another contention urged on behalf of the plaintiff was that 
tho relation betw^een Yon Gflehn & Co. and the defendant was, in 
consequence of the advances, an agency coupled with interest 
which was irrevocable. Now in Smart v. San(lars{Vj already 
cited it was laid down that a factor, to whom goods have been 
consigned generally for sale and who has subsequently made 
advances to his principal on the credit of the goods, has no right 
to sell thorn contrary to the orders of Ms principal on the latter 
neglecting on recpiest to repay the advances, altliough such sale 
" would be a sound exercise of. discretion' on Ms part ; Ms authority 
to sell not becoming, by reason of the, unj>aid advances, irre- 
vocable as an authority coupled, with an interest* ^ And in Be 
Comas V. Frost {S) the Judicial Committee of the Privy Council 
followed Smart y. Sand ars(l) and held, that mere advaneoBmade 
.by a factor whether at the time. of , his employment as such or. 
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subsequently eannot have the effect of altering the reTooable 
nature of an authority to sell unless the advances are accompanied 
by an agreement that the authority shall not be revocable. 

The learned Counsel for the plaintiff drew my attention to 
Parher v. Branc}cei'(l) where the Supreme Judicial Court of Mas- 
sachusetts held that a Commission merchant, having received 
goods to sell at a certain limited price and made advances upon 
them, had a right to reimburse himself by selling such goods at 
the fair market price, though below the limit, if the consignor had 
refused on application and after a reasonable time to repay the 
advances. Substantially the same view was taken in Brmvn v. 
MeGran{2) and in Field v. Farrington{S) and in section 371 of 
Story on Agency the law is .stated in accordance with that view. 
But Brown v. MeGrm{2) was brought to the notice of the Court 
in Smati v. Sandars(4:), and since the judgments contain no 
reference to that ease, I think it must he taken that the American 
rule did not commend itself to the Court of Common Pleas whose 
decision, having been adopted by the Judicial Committee, shoirld 
be followed by the Courts in this country. Even if it he contended 
that De Comas v. Pm!!(5) was a Colonial case, it will he seen from 
the observations in Muriunjoy ChuclterhvMy v. Cockram{Q} the 
Judicial Committee held that in the absence of any usage or custom 
qualifying the general mercantile law of England that law applied 
to India also. 

A tliird contention was that if the law before the Indian 
Contract Act was as stated above, that enactment has changed the 
law in conformity with the American rule. In support of this 
contention the learned Counsel relied on illustration (&) to section 
202. But the ease put in that illustration seems to he an ordinary 
instance of a power coupled with interest coming within the well 
established rule stated by Wilde, C.J., in Smart v. Sandarsil) 
thus : “ Where an agreement is entered into on a snifioient con- 
sideration whereby an authority is given for the purpose of 
securing some benefit to the donee of the authority such an 
authority is irrevocable.” Eor, the language of the illustration 
in question shows distinctly that the power to sell was given 




(1) 23 Pickering, •#, 

(3) 10 Wallace, 141. 

(5) 3 M.P.O. Cir,S;j, 168. . 


(2) 14 Peters, 479. 

(4) 3 O.B., 400, 401 ; S.0.,.5 C,B., 895. 
(6)10M.LA., 220. - ^ ^ 
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expressly for the purpose of enabling the consignee of tbe goods EoNBiifirA 
to repay himself the advances made, see observations of Sargent, 

0. J., in Jaffcrhhoy Litdlmbhoy Chattooxt ClMrlesworth{l). The Kabasi- 
result of the authorities (to borrow the language of the Chief Justice Chetu. 

in the ease just cited) is “ Where the factor for sale who has made 
advances claims the right to sell invito domino, the question is 
whether there was an agreement between the parties express or 
to be inferred from the general course of business or from the 
circumstances attending the particular consignment that the factor 
should, under any and what circumstances, have the power to sell 
against the will of the owner of the goods, the onus of proving 
which lies on the factor who has made the advances. 

Let us now see whether any agreement express or implied can 
be made out from the facts of, this case. The plaintiff's counsel 
relied on paragraph two of the consignment letters (exhibits B to 
N) and contended that taking them along with the advances, it 
should be held that the defendant created expressly an agency 
coupled with interest. This contention is unsustainable; for 
although the paragraph in question authorizes VonGllehn & Qo, to 
sell the goods at the best price obtainable without reference to the 
defendant, and gives them full discretionary power to act on his 
behalf to the best of their judgment in regard to such sale and 
in all matters oonneoted with the management of the consign- 
ments, it does not say that the defendant agreed that the power 
so conferred wilFnot he altered or modified. In truth the conten- 
tion is only another way of asking me to hold that mere advances 
made by a factor at the time of his emphyment has the effect of 
altering the revocable nature of the authority to sell, which, the 
Privy Council ruled, they had not. It is thus clear there was in 
this ease no express oontraot .not to revoke. Nor are there any 
oircumsiances from which such a contract can be implied. I 
must therefore hold that the plaintiff has failed to make out 
that Von G-lehn & Oo. were entitled to sell irrespective of the 
limits, if any imposed by the defendant. 

The next question is whether the defendant did place limits as 
alleged by Mm and whether the goods were sold in disregard of 
such limits. The defendant’s evidence on this point is supported 
not only by the admissions made by the plaintiff in the course of 
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liis examination blit also by -the eorrespondence produced on both 
sides. ’ , ■ ^ : 

[Iho learned Judge then proceeded to discuss the evidoace on 
this poiiitj and in the result dismissed the suit with costs.] 

The plaintiff preferred this appeal. • 

‘ Mr. If. Brown, for appellant, contended, firstly, that regard 
being hacl to the nature of the contract between tlio parties, the 
factor had a right to sell regardless of the limits imposed on the 
defendant, under the rale deducible from Smart y. Bandar 8{l) and 
other English authorities relating to the subject, and, *seoondly, 
that, even if it were not so, the ease .was goyerned by the Oontraot 
Act, wliieh in section 202 laid down without qualification the rule 
which Wilde, 0. J., in the case above cited (see p. 915) explained 
to be subject to various qualifications in England. Bank of Eng- 
land T. VagUano{2), Bamodara v, Sccretarg of Statc{?d)» 

Mr. R. F, Grant, for respoBdent, supported the judgment on 
the grounds stated therein. , 

Judgbient. — P laintiff hnd defendant are morehants trading 
in Madras. Tiie defendant used to consign goods to Messrs. You 
Gflelin and Co. . of London for sale. The coiivsignments were 
made tliroiigh' the plaintiff. As each consignment was shipped, 
tlie (lefendant drew on Von G-lchn and Co. for the value in 
favour of the plaintiff, who negotiated the drafts with a Bank, and 
.paid the prooee«is to the defendant. The course of business was 
to have the goods valued and sold in London by Yon Grlehii and 
Co., who repaid themselves out of the proceeds, and, in ease of a 
slioldfall, drew on defendant for the amount. If defendant failed 
to pay the redraft plaintiff was 1)ound to do so. He, in fact, 

. giiaranteod Yon Glohn and Co. On certain transactions of the 
above character which took place in 1803-94, there was a shortfall 
amounting in all to Es. *1,765. Von Grlehn and Co. drew on 
defendant for the amoimt, but he refused to honour the drafts^ 
and the plaintiS then paid them. The plaintiff’s present suit was 
to recover the sum so paid*. ' u 

The substantial defence was, that Von Glehii and Co. sold the 
goods under the limits -imposed by the defendant, and that the 
latte, r w^as, therefore, not bound to pay the shortfall. 

(1) 3 , . (2) [1891] A,0., 144 

■ ■ ' ■ Uni., 
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The learned Judge who tried the case found for tho defendaut 
on the above issue and dismissed the suit. Plaintiff appeals on 
the groLindj inteF alia, that under the terms of tlic contract with 
defendant^ and in all tho circamstances of tho caso Von Glelin 
and Co. had power to make tlie sales, not withstanding the limits 
imposed bj tho defendant* The learned Judge has refer red at 
some length to the English authorities which deal with tho right 
of a factor who has made advances on goods consigned to him for 
sale to sell them invilo dcnnino ; and wo arc not disposed to dissent 
from his conclusions as to tho general result of those eases. AVo ’ 
are, hoW'OYor, of opinion that those eases do not decide the exact 
question which arises in tho present case, nor do we think that tho 
present case can he decided by a reference to the Engdish author- 
ities alone. Tho Indian Contract Act (IX of 1872) is the law" 
wo’th reforen-ee to which tho rights of tho parties in the present 
case must he decided, 'Wo are not prepared to say that the law 
on the matter in issue, as laid down in tho Indian Oontraet Act, 
differs from the la^v %vhieli prevails ia England, but if it does 
differ wo arc bound to decide in accordance with the Indian 
Act. This proposition is, indeed, sulf-evident, and tho principle 
has recently been strongly affirmed by Lord Hersehell in Bank 
of England v. Vc(gJlano(^l') in tlioso words I think the proper 
course is, in tho first instance, to examine tho language of the 
statute and to ask what is its natural meaning, uninfluenced by 
any considerations derived from tho previous state of the huv, 
and not to start with enquiring how the law previously stood, and 
then, assuming that it was probably intended to leave 5t unal- 
tered, to see if tho words of the enactment will bear an interpre- 
tation in conformity with this view. If a statute intended to 
embody in a code a particular branch of the law, is to be treated 
in this fashion, it appears to me that its utility vsill he almost 
entirely destroyed, and the very object with which it was enacted 
will be frustrated. The purpose of such , a statute surely was that 
on a;ny point specially dealt with By -it, the law should be asoer-. 
tainod by iutei'pretmg the langqago. used instead of, as before, by 
roaming over a vast number of authorities in order to discover 
what the law was.^’ lie then refers to cirQumstaB.oGs in which a 
reference to prior authoritios iS' legitimate and proper, as, for 
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Konpayia instance, where the words of the statute are of doubtful import, 
CMifTi adds “ What, however, I am venturing to insist upon is, that 
itabasi. the first step taken should be to interpret the language of the 
Sra. statute, and that an appeal to earlier decisions can only be Justified 
on some special gromd.” 

It is to be observed that no evidence of the general custom of 
merchants in Madras in reference to the matter in issue has been 
given, so that we are left to decide it by applying the provisions 
of the Indian Contract Act to the terms of the eontmet entered 
into between the parties and the general course of their business. 

Section 202 of the Contract Act runs as follows ; — “ Whore 
the agent has himself an interest in the property which forms the 
subject-matter of the agency, the agency cannot, in the absence 
of an express contract,, be terminated to the projudioo of such 
interest and illustration (J) shows how the role may be applied 
in a concrete case, as follows : — A consigns 1,000 bales of cotton to 
B, who has made advances to him on such cotton, and desires B to 
sell the cotton, and to repay himself out of the price the amount 
of his own advances. A cannot revoke this authority, nor is it 
terminated by his insanity or death.” 

The terms of the contract between the parties, so far as those 
terms are express, are contained in the consignment notes, which 
are all worded in the same way. The following is one of them 

'’■Madras, 10th Ochtkr 2S9J, 

To Messks. Eobeut Von Geeun asd Sons, 

homm. 

Dear Sirs, 

I have the pleasure to advise consignment to your care for sale 
on my account through Mr. A. Kondayya Ghetti. 

V. N. 1=2 B 1 Blue Salompores. 

„ 29/35=7 B/ 

„ 1/5=01 Bees wax. 

per C/Macdonald against which I have valued on you. at three ; 
months' sight for £205 and I beg yoxjr aooeptaneo of my drafts. 

^ I hereby authorh^eyou to sell the above goods at the best price 
: obtainable without reference to mo and I give you full discretion- 
■- aiy power to act on , m^ behalf to the best of your Judgment in 
regard to such sale, and ia aE matters eonneoted with the manage- 
• ment of tMs ebnsxgmnent.- ' ; ^ . 



Slioiild. there be any shortfall, after realization of the above 
coiisignment, I hereby authorize you., to draw on, me for the 
amount and I engage . to honour such draft and , to pay ■ it ' o^n 
“ prosentation, without disputing the sales or the aecn,raey of 
“aecouiit sale and account current, rendered by you. 

I further lierebiy declare that this letter has been read and 
explained to me and 1 fully understand its meaning. 

I remain, Dear Sirs, 

Yours faithfully, 

V. I^'AHASIMMUnir CUFUTI/' 

I t seems to us that tlie reasonable interpretation of this con- 
tract is that the consignee shall have authority to sell the goods 
at his discretion, and repay himself the advance out of the pro- 
ceeds, drawing on the consignor in the event of a shortfall. The 
course of business between the parties shows that Von Glehn 
and Co, were intended to recoup themselves out of the sale-pro* 
coeds and to draw on the defendant for any shortfall. 

Illustration {b) seems to us to bo in point. The learned 
Judge ill one passage, followdng a remark of Sir Cl Sargent, C.J., 
in Jafferhhmj LiuJhahhoij Ohattoo v. CharksworthiX)^ denies the 
applicaldlity of the case in illustration (/>) to the present ease on 
the ground that the power to sell is, in illustration (i), given 
^ expressly ^ for the purpose of enabling the consignee of the 
goods to ropaj^: himself the advances made. No doubt in the 
illustration the authority to so appropriate the sale proceeds is 
expressly given, but in the section itself there is no limitation to 
cases where the authority is so expressly given. In the section 
itself all that is necessary is that the agent should himself have 
‘ on interest in the property/ to be sold, and it seems to us that 
such interest may I>e inferred from the language of the doevunent 
aiKl from the course of dealings between the parties, and need 
not be expressly given. It is the existence of an interest, not the 
mode in which it is given, that is iof, importance. The terms of 
an illustration are not always, co-extensive with the terms of the 
section, or proposition of lawy intended to be illustrated ; and it 
is contrary to true principles of interpretation to cut down the 
scope 'of a section by a reference to its illustrations. Apparently • 
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iftlio coiisigmneBt note had said in express words von are to 
repay yourself the above advance out of the sale-proceeds of the 
consignment the learned Judge would have eonsidei'ed soetioii 
202 applicable, and the authority to sell irrevocable, and woulrl 
have decided. in plaintiff favour. As already stated tlierr^ is 
nothing in the section to show that the authority to ai^propilate 
the salc-proeeeds to the debt must be ‘ express!}^ ^ giwuu nor ^*ari 
wo find any ground in reason for sucli a limitation. The pro\ i^ion 
in the eonsigimient note that the consignee is to sell at his dis- 
cretion and in the event of a shortfall is to draw an tlie (Irderidarit, 
taken with the course of business between the parties, tiuit 

it was their intention that Von Gdehn and Co. should repay thonn 
selves the advances out of the proceeds. That indention, being 
clearly indicated, is as valid and as <yff;eetual for the creation of an, 
interest in the consignees as if it were expressly stated* If the' 
consignees had simh an interest the authority ic sell could not He 
revoked to the prejudice of such interest, except in accordance 
wdlh an express contract reserving such prover to the defiuKlant, 
but of siich ex press contract there is no proof in this case. 

The authority to sell at tho consignee’s discretion* and witbuif 
reference to tho consignor, is given in the consIgnnic.nt nott^ in the 
widest terms, and the only limit impos(‘d is that tho price should 
be ^ tho bovst obtainable/ Tho plain meaning of tlie is 

that the consignee is to choose tho time and mode of sale withuuf. 
reference to tho consignor and detain the best asvailable in 
the market, it was open to the consignor to hav(? made it a pjui 
of tho contract that he might impose limits from tinn‘ to timm 
and, had he done so, the consignee who was making advancr^s 
would have been able to protect himself against tho greater vl'^k 
that ho would have thus run. But the consignor expressly go.\e 
up to tlio consignee tho discretion with regard to sale, and it e-fai 
hardly be doubted kit that his doing so enabled him fo obtain 
better terms in regard to the advances. It seems to us Tiiireason- 
able to hold that, uiicler thoBC circumstances, the eonsignor t*onbf 
on the next day revofccihc authority to sell, or that the consigms* 
would' allow him to do so without conskloratioii. Idic cfuibigunr 
by placing too high aTimit'on the goods might keep the eon- 
, signee oat of the money he. had advanced for a tar longer time 
than: that contemplaic<i^^,lancl in .the 'end leave him without remedy, 

■ except the Mow 'mud iduadequate one -of a suit to recover .the 



udvaiice.'i. ISfo doubt t.he letters between defenda'iit and Von G-leliii 
and Go. show that tlie foniier imposed limits after the consign- 
ments we3:o sent, and neither plaintiff nor Von Glelin and Co. at 
first repudiated, or protested againstpMs right to do so. Von 
CTleliii Co, protested against the ad'vdsability of his holding 
out for in vpossihle prices, and put off sales in deferonec to his 
■wishes, ])nt woj do not think that this action ajnoiints to an 
admission by Von Glehn & Oo. that they were boundj in all eiremti- 
stauees, to obey his instnictions. They were naturally anxious 
to please a (diont and to defer to his wishes but 'v^hon the market 
continued to fall month after month, and the security in their 
hands to bc?coine loss and less, they at length resorted to the powxT 
of sale given to them and sold without regard to the limits named 
by the? defendant. They would, no doubt, have postponed the 
sales still farther if defendant had complied with their request to 
remit them a sufficient sum to cover the estimated fail in the 
value of the goods, so that the security in their hands might still 
be siifileient, but this the defendant did not do. T]), those cixciiin- 
stances it seems to us that the consig3'iecs w-ere justified in exercising 
tJieir legal right of sale, instead of allowdng the security in their 
hands to dimmish still further. 

We must, thereFure, reverse the decree and give judgment for 
jfiaintiff as sued for with costs thronghoiit. 

Wilson. 4' King, attorneys 'for appellant. 

BrariBon 4’ Branson, attorneys for respondent. 

APPELLATE CIVIL. 

Bvjore ISif Arthur J, M, OvlHm, Chief Justice^ and 

Ci-:n Proce>h>rc Code —Act XIV of 1883, 2Bo — Raleahlo didrihution—hccrcv 
foe mQyiey— Mortgage decree, 

The piaintiil anti dcfcnclurit, reSpeocivelj, liaH ,sa<joe.^!Si?o morigagoa on ilie 
same laua. Tiie defendant obtamdda ddcree.onbis mortgage againstylio land and; 
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iu respect of any unrealized balance against the luortgagor, two monihs tiuH; 
for redemption being given. The plaintiff then obtained a like doeret>* 'Hu; 
defendant abandoned his claim on the mortgage premises and anacLed olht .r pro- 
perty of the mortgagor. The plaintiff applied to exeeute his deeree ugaiooi lie 
mortgage premises and the other property, but with rcgiu'd to the laiu r his a]tpli* 
cation was rejected. The defendant, having brought to sale t he propeny nuut'ln.'d. 
the plaintiff applied under Civil Procedure Code, section «05, ibr rateai«h‘ di^” 
tributioiL which was refused. The plaintiff then brought to s-ale the suortguee 
premises which, did not realize the amount of the delti, and he nuw s:’ed i** 
i^ecovcr the sum which would have been payable to him under section .■ 

Heldj that the plaintiff’s decree was a decree fur money within the nteanine 
of section 295, and that lie was entitled to recover the sum clainioMi 

Per eur, the property ought not to have been sold and the muiuy puhi to the 
defendant until the mortgaged property had been sold and had been found inhudl- 
cient to pay liis debt. 

Second appeal against tlie decroc of A. Thompson, Ifistrli-t Judge 
of North Malabar, in appeal suit No. 445 of 1894, ooufiriniTig the 
dccTOC of K. Iinbichiinni Nayar, District Munsif of Taliparamha, in 
orighial suit No. 199 of 1894. 

The facts of this ease wero stated by the District Miuisif in 
paragraph 8 of his judgment as follows : — 

“ The plaintiff in the present case was the mortgagee of eight 
“ items of real properties under one K. V. C'hintan and Jive of hi.s 
“ Anandiravaiis. The first defendant held a puisne mortgage- on 
“ two or three of the same items. In original suit No. 7(5 of 189*!, 
“the first defendant sued his mortgagors and the prest.-ut plaintiff 
“ for the recovery of his mortgage amount J»y the sale of the prn- 
“ periios mortgaged and from the persons of the mortgagors. A 
“ decree was recorded in his favour to the effect tliat in dofanlt of 
“ the defendants’ paying the amount of his claim within two mouths, 
“ the properties mortgaged should be sold subject to the prior claim 
“of the present plaintiff and if the salo-proeceds be insufficient to 
“ satisfy the whole of his decree, the balance shoidil l»o paid bv the 
" mortgagors personally. The present plaintiff then brought a suit 
“ on his prior mor%agc and a decaroe worded almost as above was 
“recorded in favoxir of him also. The present defendant was a 
“party to il i He then gave up his claim on the proportios luort- 
“gaged to him and caused ’attachment of the parambas mentioned 
t‘ in the present plaint which were finally sold iu auction for 
“Es. 1,377. The ^e-proeceds were set off against the first 
“ defendant’s decree amount. Civortwo moutlis before the aforesaid 
“ sale, the presont pWptilf applied for the realization of his deereti 
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bj the sale of the properties mortgaged, and by attachment of 
“ other properties. The first part of his prayer was allowed while 
the soeond part was disallow’^od. In the case of the plaintiff, then, 
**the judgment-debtors applied for an adjournment of the sale and 
obtained time till Beptember 189r3. The sale, at the instance of 
the first defendant, took place in the meantime and the plaintiff 
asked for ratealfie share. His application was rejected on the 
ground that he had then no decree ^¥hich was capable of being 
executed against the j iidgniont-debtors personally. . The plaintiff 
a])pealed and the appeal was rejected as being not maintainable. 
‘'In a subseciuent application Jor. share made by the plaintiff after 
“ the properties mortgaged to him were sold and the salerproceeds 
“ were found to be insufficient to fully meet liis claim, ho wms 
given Es. 25. The plaintiff now sues to recover Es, 495-15-0, 
“ alleging that he was entitled to get the same when he first 
“ applied for share. 

The terms of the decree in question are given in the judgment 
of the High Court. 

The Distnet Munsif dismissed the plaintiff’s suit and the 
Distiiet J udge upheld his decision for the reasons stated by the 
High Court. 

The plaintiff preferred this second appeal. 

Nimibiar for appellant. „ , 

Sanham 3Ieno'ii> for respondents. 

Judgment. — The facts of the case are correctly stated in para- 
graph 8 of the District Munsif’s judgment. 

The District Munsif, assuming that the plaintiffliad'a ‘ decree 
for money ^ wnthiii the meaning of section 295, Civil Procedure 
Coie, still dismissed tlio suit on the ground that it was incapable 
of exeentioH, except as against the mortgaged property, at the 
time when the plaint property was sold at the instance of first 
''^ahfolidaht:' vi, 

The District Judge confirmed the District Munsif’s decree for 
two reasons, firstly, because section 295 {e) in his opinion barred 
the plaintiff's elaim, and secondly, because the plaintiff decree was 
not- 'a decree loir money* within the 'meaning of section 295^ 
Civ.il l.^roeetlure Code. , " , -- 

; jriie^ plaintiff appeals, and we. think, with good reason. The 
iJistriet Judge is manifestly in error in supposing that olattso'(c*) 
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of Bectioa 295 governs, tlie cjuie. That clause roloi’s only to 
property sold “ in execution of a decree ordering its sale for tho 
discharge of an incumbrance thereon.” In the present case, tha 
property sold hy first defendant was not the encumbered properly, 
but other property of the judgment-debtor. 

The plaintiff and defendant had respectiveh' a first arid a 
second mortgage over other property’ of the same mortgagor, l>ut 
neither of them held any incumbrance on the property sold by- 
first defendant. It seems to us that the plaintiff and. first defend- 
ant were in exactly the same position with regard to this piroperly, 
and each was equally entitled to a rateable share of tire sale- 
proceeds. 

Tho District Judge is, in our opinion, wrong in JioHiug that 
the present decree is not ‘ a decree for money ’ within the meaning 
of section 295, Civil Procedure Code. No doubt, his view is 
supported by the language used in llatH Ckamu Bhayaf v. 
Slmharat iiai(l) ; hut tho opposite view w-as held by tlic Calcutta 
Higb Court in Hart v. Tara Prasanna Muh/ter/i{2). T’he exact 
terms of the decree in the Allahabad case are not reported, nor is 
the Calcutta case referred to therein ; but in our opinion the law is 
correctly stated in the latter ease. 

The decree before ns runs a.s follow-s : — “ That the dofendants 
“ do pay plaintiff within two months from- this date lls. .2,500 
“ with interest and costs and that in default plaintiff do i-eeovor 
“ the same by sale of tho plaint property, and tho balance, if any, 
“ fromfii-st to sixth defendants.” It seems to us that this ia a. 
decree for money and that it does not lose this character, because 
the decree declares the mode and tho order of the procedure by 
which it is to be realized. 

The fii'st paragraph of section 29-5 runs as follows : — When- 
*■' ever assets are realized by sale or otherwise in execution of a 
•'* decree, and more persons than one have, prior to the realization, 
“applied to tho Court by which such assets arc held for execution 
“ of decrees for money against the same jxrdgment-debtor, and 
“have not obtained satisfaction thereof, the assets, after deducting' 
“ the costs of the realization, shall be divided rateably among nil 
“ such persons.” / : 
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It is under this paragraph that the plaintiff claims the right 
to a, rateable share of tlie property. Formerly the creditor who 
hrst attached property had a prior claim to have his decree satisfied 
out of the sale-proceeds to the exclusion of other creditors, hut 
now all judgment-creditors who apply to the Court, prior to reali- 
/.ation, are entitled to share rateahly, and under the penultimate 
paragraph of the section, if any of such assets he wrongly paid to 
any person, a judgment-creditor entitled to a rateable share may 
sue to I'eoover the same from the person wrongly paid. It is 
under this paragraph that the plaintiff brings his suit. In the 
words of the Calcutta ease already referred to The object of the 
section appears to us to be to provide for the rateable distribution 
of the assets of a judgment-dobtor among all persons who hawe 
obtained decrees ordering the payment of money to them from the 
judgment-debtor ; and the fact that a person, who has obtained 
such a decree, also holds security oris entitled to any other relief 
under the decree is immaterial. There is, therefore, we think 
” nothing in the section wliich takes away the right of a niortgagee, 
*• who has obtained a decree upon his mortgage, to proceed in the 
same suit against property of the mortgagor not subject to the 
mortgage when there are other creditors — nothing which shows 
that the only persons entitled to share rateably in the proceeds of 
sale of property sold in execution of a decree are those who have 
obtained decrees for money only. We think, therefore, that every 
decree, by virtue of which money is payable, is to that extent a 
" decree for money ' within the meaning of the section, even 
though other relief may bo granted by the decree ; and that the 
holder of such a decree is entitled to claim rateable distribution 
'' with holders of decrees for money only.^’ 

If it were held othorwdse it would often result that the in- 
sufficiently secured creditor might find himself worse off than the 
wholly unsecured, hut more prompt and pressing, creditor, and an 
indiieoment would exist for that scramble for first attachment which 
the recent alterations of the law^ wore designed to remove. The 
imsocnired creditor is not placed at an unfair disadvantage, since he 
advanced his money on the faith of the debtor’s general credit apart 
from the property mortgaged, and it is always open to such a 
creditor to compel the sale of mortgaged property, if it is likely to 
yield any surplus over and aboyC'-the mortgage money. 
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K:o^^MACHI It remains to consider the ground on which the District Mrinsii; 

dismissed the suit, yiz., that the plaintifi's d.eeroe was incapable of 
.Pakkt^e. exeeiition against anything save the mortgaged property, at the 
time when the first defendant attached the other property. It is 
true that at that time the plaintif¥ was not in a position to imme- 


diately execute his decree, hut neither -was the first defendant, for 
the decree in favour of the latter w'as subject to precisely the same 
limitation as the plaintiff^s decree. The property ought not, there- 
fore, to have been sold and the money paid to the first defendant 
until the mortgaged property had boon sold and had l)oeo. fonml 
be insufficient to pay his debt. His title to I’ooeive paymr^nt out 
of the property sold, did not arise rmtil the mortgaged property was 
found to he insufficient, and the plaintiff’s title arose at precisely 
the same time. Tlio payment of the whole of the sale-proeoeds to 
the first defendant was, therefore, wTOiig, as the plaintiff was 
entitled to a rateable share. 

In this view we must set aside the decrees of the Courts below, 
and give judgment for plaintiff as sued for with costs thronghont. 


APPELLATE CIVIL. 


1890, 

October ID, 
20 , 21 . 

^ November 26* 


Before Sir Arilinr J, II, Collins^ Chief and 

M}\ Justiee Benson, 

NALLA KARUPPA SETTIAE (PLAiXTirr), ArrErj.A.NT, 


MAHOMED IBXJRAM SAHEB (Defendant), Respondent.'-' 

on- a foreign judgment — JttrmUcUon of foreign Court-’^Uefiidehor. rf defendant 
— Construdive residence. 

The plaiiiti^ Iiaving* obtained against defendant a judgment in the ni.sidri 
Court of ‘Kandy now sued in British India to enforce it. lx> appeared fiiaf. iho 
defendant was domiciled and ordinarily resident in Bniish India and tliav ho 
had not appeared to defend the suit at Kandy and was not at tin? daic «>t lluil 
suit or subsequently even temporarily resident in Ceylon : bathe was a port nor 
in a firm which carried on business at Kandy and he wms inr,erest<Ml in lands ni 
that place, which ho had visited once or twice : 

Held, that the Court at Kandy had no jimsd lotion over the defendant , 


Second Appeal'No* 854 of 1893. : 
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Second APPE>.L against tlie decree of E. J. Sewell, District Judge 
of Tan j ore, in appeal sait No* 477 of 1893,. reversing tlio decree 
of 0. Venkobachariar, Subordinate Judge of Tanjorc, in oiigiual 
suit No, 5 of 1893. 

Tlio plaintiff sued to recover from the defendant certain sums 
due under decrees passed against the defendant by the District 
(Joiirt of Kandy in Cojdon. 

The defendant pleaded, among other things, that the District 
Court of Kandy had no jurisdiction, as he was at the time the suits 
were brought and the decrees passed, permanently residing in 
British India, that he had no notice of the suits, and w^as not 
aware of their institution, and that the decrees were not [U’opcrly 
passed against him. 

The Subordinate Judge found tliat tliero wars sufficient service 
of notice of tlio suits to make the defendant liable, and that the 
Court in Kandy had jurisdiction, and passed a decree as prayed. 

The ' defendant appealed against -this decision and the District 
Judge reversed the decree appealed against on the grounds which 
arc stated in the Judgment of. the High Court. 

The plaintiff preferred this second appeal. 

llhmhifam Ayy((n(jar for appellant. 

Paitahhlramn Ayyar for respondent. 

Judgment. — Tlie plaintiff sued in tho Taiijoro Siibordhiato 
Judgels Court in Britisli India to recover eortaiii sums under 
decrees passed in his favour hj the District Court of Kandy in 
Ceylon. The defendant raised a number of pleas, but the Subor- 
dinate Judge found against him on all the issues aiul deeroed tiie 
claim. 

On {ippeal the District Judge tided throe main questions, 
viz.— ' • - 

(i) whether notice of the suit -iii the Kandy Court was so 
served on the defendant as to justify the British Indian Court 
in passing a decree on the judgment of the foreign (Kandy) 
(■curt : 

(ii) whether the foreign Court had jurisdiction over the 

IMwsoji of tlie defendant who was domiciled and rosidont in British 
India : and ^ 

(iii) whether the defendant waa.a niinor wdieti the jiulgmcBt 

was given, and whether,,, in consequence,. the judgment was one 
which could be made the basis of a suit in' British Ipidiay ■ /.(> . 
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On all these issues the District Judge decided, iii defendant’s 
favoui-, and, therefore, dismissed the suit. 

The plaintiff now appeals on all the issues decided against 
him. 

We do not, however, think it necessary to discuss the first and 
the third of the above issues, as we are of opinion that the deeision 
of the District Judge on the second issue is right, ami that the 
plaintiff’s suit must fail on that ground, whatever the decision on 
the other issues might he. . 

The defendant was the chief partner in the linn of Ihurain 
Saheb and Company, which carried on business in Kandy under 
the terms of a deed of partnership (exhibit A). The plaintiff was 
domiciled and ordinarily resident in British India, but ho visited 
Kandy once or twice and his family owned some immoveable pro- 
perty there in which he claimed to have an interest. 

The plaintiff was not even temporarily resident in Ceylon 
when the suits were instituted in the Kandy Court or subsecpieatly. 
The business was, under the terms of e-xhibit A, managed by pus 
of the other partners who lived in Kandy. When the suits were 
filed, summonses on the partners, including the defendant, were 
served on the resident partners. It is not shown that they in- 
formed the defendant. He did not appear to defend the suits, 
and decrees ex parte were passed against him. 

The question which we have to decide is this — 

Assuming that service of notice of the suit on defendant’s 
paituer is sufficient service on defendant, and assuming that 
defendant is entitled to no protection on the score minority, had 
the Kandy Court jurisdiction, in the above state of facts, to pass 
a decree against the defendant’s person t' 

It is conceded that for the present purpose the Kandy Court 
must he considered to be a foreign Court. The Courts of British 
India will be guided in this matter by the same principles as are 
adopted by the Courts of England. The true principle on which 
the judgments of foreign Courts are enforced in England is that 
the judgment of a Court of competent jurisdiction over the defend- 
ant imposes a duty, or ob%ation, on the defendant to pay the 
sum decreed which the English Court is hound to enforce, and 
consequently that anythijig which negatives that duty, or forms 
a legal excuse for not. ^rfoMing it, is a defence to tho action. 
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Sehibsby y. Westenkok(l), In the ease of Bomillon v. Eoudllon(2}^ 
Fry, L.J., referring to Sehibshy y. WestenhokQ.) and Copm y. 
Adamson {B}, explained the oireumstanoes which haYe been held to 
impose upon the defendant the duty of obeying the decision of a 
foreign Court* He said the Courts of this country consider the 
defendant bound where he is a subject of the foreign country in 
which the judgment has been obtained ; where he was resident 
in the foreign country when the action began ; where the defend- 
ant in the character of plaintiff has selected the forum in which 
he is afterwards sued ; where he hs^s voluntarily appeared ; where 
he has contracted to submit himself to the forum in which the 
Judgment was obtained, and, possibly if Beequet y. MacCaTthy{^) 
be right, where the defendant has real estate within the foreign 
jurisdiction, in respect of which the cause of action arose whilst 
be was within that jurisdiction.’’ 

If these tests are adopted in the present case, it mil be seen 
that not one of them applies. It is, however, urged that the law 
as to the authority to be ascribed to foreign judgments is in course 
of development by means of judicial legislation, and we are asked, 
on the analogy of Beequei v. MaeCarthy{4:)^ to hold that the 
defendant by carrying on business through his partners at Kandy 
should be regarded as constractively resident there, and as having 
impliedly bound himself to submit to the jurisdiction of the Court 
under the protection of whmh his business was being carried on. 
We do not think that the current of decided cases will justify us 
in going so far. In Beequet v. MaeCarihyiA) the defendant still 
held, at the time of the suit, a public office in the colony in which 
he was sued, and the cause of action arose out of or was connected 
with it. His duties required him to be present in the colony, 
and, therefore, amenable to the jurisdiction of its Courts. It was 
on this ground that he was held to be constructively present in the 
colony, though, in fact, temporarily absent. This case was stated 
in Bon v. Lippm,ann{5) to go to the verge of the law,” and the 
Privy Council in the recent case of Sirdar Ourdyal Singh v. Bajah 
of Faridhote{Q) were of the same opinion, and stated that, if the 
case could not have been distinguished by the said special features 


(2) 14 Oh. D., 851, 870, 371. 
(4) 2 B. & Ad., 951. 

21 LA., 171, m. 
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from tlie case of any* absent foreigner who, at some previous timej 
might have served the CoIobM Goveriiineiit, they wonW have 
regarded the case as wrongly docided. In the present case there 
was no obligation on the defendant to reside in Kandy, nor did he 
do so except for very short periods. The business was carried on 
by a resident partner who, by the fact of his residence, was liable 
to the colonial jurisdiction, but we are unable to find any ground 
for holding that the defendant was constructively resident, or at 
the time of the suit present within the jurisdiction of the Kandy 
Court. Nor does the possession by the defendant of sonic im- 
moveable property in Kandy give that Court jurisdiction over 
him ill matters of contract like the present, for in Seliibshj v. 
WcBhnhohil) it was observed: We doubt very much whether 
the possession of property, locally situated in that country and 
‘^protected by its laws, does afford such a ground. It should 
rather seem that, while every tribunal may very properly execute 
process against the property within its jurisdiction, tlio existence 
of such property, which may be very small, affords no sufficient 
ground for imposing on the foreign owner of that property a 
^‘ duty or obligation to fulfil the judgment.^' The general taw 
is laid down very clearly by the Privy Council in the case of 
Sirdar Gurdyal Shujh v. Rojak of F((ridlwtii{2) in those Avords: 

All jurisdiction is properly territorial and fcotra ierriiorhim 
^:jus diomtf impune 7ion paretur. Territorial jurisdiction attaches 
(with special exceptions) upon all persons either permanoutly or 
^^temporarily rosident within the teiTitory while they are within 
but it does not follow thorn after they have wdthdi’awui from, 
and when they are living in another independent country* 
^^It exists ahvays as to land within the territory, and it may be 
^■‘exorcised over moveables within tlie territory ; and, in <]uestioiiH 
of status or succession governed by domicil, it may exist as to 
persons domiciled, or who whoa living were domiciled, withiu the 
territory. As betw^’cen different provinces under one mvnvigidj 
'' (e,g., under the Roman Empire) the legislation of the Bovereign 
^'inay distribute and .regulate, jurisdiction; Init no territorial 
'ri,egielatiori con give j’urisdietion which any foreign Court ought 
recognise .against foreigners, wdio owe no allegiance or obedi- 
once to the power which so legislates* 


2) L.B., 21 LA., m, im. 
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a personal action, to whiclii none of these causes of juris- 
diction apply, a decree pronounced eVi ahmitem by a foreign 
Court to tlie jurisdiction of wliich the defendant has not in any 
way submitted himself is by international law an absolute mil- 
^^lity. He is under no obligation of any kind, to obey it ; and it 
‘^^must 1)0 regarded as a mere nullity by the Courts of every 
nation, except (when authorized by special local legislation) in 
the country of the forum by which it was pronounced. 

These are doctrines laid down by all the leading authorities 
on international law ; among others, by Story {Conflict of Laws, 
2nd edition, ss. 546, 549, 553, 554, 556, 586), and by Chancellor 
“Kent {Commentarm, vol, I, p. 284, note c, 10th edition), and 
“ no exception is made to them in favour of the exercise of juris- 
“ diction against a defendant not otherwise subject to it, by the 
“ Courts of the oouutry in which the cause of action arose, or (in 
“ eases of contract) by the Coarts of the locus solutionis. In those 
“'eases, as "well as all others when the action' is personal, the 
“ Courts of the country in which a defendant resides have power^ 
“ and they ought to be resorted to to do justice,’’ 

Wo. do not think that there are any special circumstances in 
the present case to take it out of the general rule that the plain- 
tiff must sue in the Court to which the defendant is subject at the 
time of the suit — a rule which is stated by Sir Eobert Phillimore 
{International Law, vol. 4, s. 891), and by the Privy Council in 
the case already quoted “ to lie at the root of all international 
and of most domestic jurisprudence on this matter.” That was 
the course which the plaintiff in this case ought to have follo-wcd, 
if he desired a remedy against the defendant personally. 

On the ground that tho Kandy Court had no jurisdiction over 
the defendant, the Lower Appellate Court rightly dismissed the 
suit. We, therefore, confirm the decree of that Court and dismiss 
this second appeal with costs. 


Xalia 

Eaexjppa, 

Settiae 

Mahomed 

Ibdeam 

Baiieb, 



118 


THE INDIAN LAW RIPOETS. [VOL. XX. 

APPELLATE CIVIL— FULL BENCH. 

Before Sir Arthur J. U. GolUns, Kt., Chief Justiee, Mr. Justice 
Shephard, Mr. Justiee Suhrammiia Ayyar, and Mr. Justice Davies. 

HUSSAIN (Plaiktiff), ArpstiAHT, 

■ ■■ 'V'' 

HUSSAIN SAHEB anb anothee (Defendants), Eesponbknts.^ 

Limitation Act-^Act XV of IS^^j sched. 11, art, 12 (a) — Dispossession, 

Limitation Act, sched. II, art. 12 (a) is not applicable to a case in which 
dispossession is the|oanse of action and in which the plaintiff was not a part/ 
to, or bound b/, the sale : 

UelA, accordingly, that a snit hi’onght in 1892 to i^ecover possession oi the 
plaintiff’s share of land sold by mistake in execution of a decree against his nnole 
in 1881, was not barred by limitation. 

Second appeal against the decree of E. 0. Eawson, Acting District 
Judge of Vizagapatam, in appeal suit No. 299 of 1893, reversing 
the decree of &. Jagannadha Ban, District Munsif of Eazam, in 
original suit No, 4 of 1893. 

The plaintiff sued to recover a moiety of certain land 'which 
had been sold in November 1881, in execution of a decree in 
original suit No. 290 of 1878, on the file of the District Munsif 
of Vizianagaram. 

The District Munsif passed a decree for plaintiff, but his 
decree was reversed on appeal by the District Judge, who held 
that the suit was barred by limitation. 

The plaintiff preferred this second appeal which came on for 
hearing before Collins, O.J., and Parker, J., who made the follow- 
ing order of reference to the PuU Bench : — 

Obdeb op the reference to full bench.— The following are 
the facts which give rise to this reference : — 

Plaintiff’s paternal uncle Dada Miyya owned half an Inam 
land, and plaintiff’s father o-vmed the other half. Dada Miyvfl 
mortgaged his half to defendant’s father in 1870. Defendant’s 
father obtained a decree upon this mortgage in suit No. 290 of 
1878, and the properly mortgaged was ordered to be sold. The 
sale took place in November 1881, but by some mistake the whole 
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land was sold instead of Dada Miyya's half share. Defendants 
father purchased the land and was put in possession. Plaintiff 
brought this suit on Noyember 25th, 1892, to recover possession 

The District Judge on the strength of the Euling in Suryamm 
V. Bv/rgiQ.). held that the suit was governed by article 12 (a) of 
the Limitation Act and that the suit was barred. 

There are however various decisions in which it has been held 
that article 12 of the Limitation Act does not apply to suits in 
which the plaintiff was not a party to, and not bound by, the sale 
sought to beset aside. See Sadagopa y. Jmmina Bhai{2)^ Haji 
V. AtharamaniZ)^ (which was a decision by the same Bench); 
Nilahandan v, Thandmmm{^^ NatJm v. Badri jDas{o), Parehh 
Banohor v. Bai Vakhai{Q) and Vi%hm Kesha v v. Bamcliandra 
B}iaskar{7), 

The ground of decision appears to be that article 12 is inapplic- 
able to suits in which dispossession is the cause of action, since 
dispossession may not have taken place till some time after the 
confirmation of the sale. 

The decision in Suryanna v. l)urgi(l) has been recently 
doubted by a Bench of this Court in Narasimha Waidu v. 
Emmsami{%). 

The question referred to the Pull Bench is whether article 12 
(a) of the second schedule of the limitation Act is applicable to a 
case in which dispossession is the cause of action and in which 
plaintiff was not a party to, or bound by, the sale. 

The reference came on for hearing before the Full Bench. 

E. Subramania Ayyar for appellant, argued that Suryanna v, 
l)urgi{l) was wrongly decided and referred to Narasimha Ndidu 
V. Bamasami(8), 

Eamaekmidra llau Saheb for respondent, contended that when 
a man knows that his property was put up for sale and sold in 
exeeixtion of a decree of Court, he ought to object before the sale 
is confirmed, and accordingly that, in the absence of proof of fraud, 
whereby the confirmation of the sale was concealed from the 
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(7) 11 Bom., 130. 
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plaintiff as was found to bo the case in Parehh Ranehor v. 
Bai Vakhat{l), tlie plaintiff was bound by the one year’s rule. 

The Full Bench (Collins, C, J., Shephard, Siibramania Ayyar 
and Dayies, JJ.) delivered the following judgment. 

Judgment. — In the circumstances stated we think there can 
no doubt that article 12 (a) of the second schedule of the Limita- 
tion Act cannot properly be applied to the suit brought by the 
plaintiff. 

WhateA'er was the intention of the parties who took part in 
the execution sale, that transaction could not affect the title of 
the plaintiff, and therefore it was not necessary for him to have 
the sale set aside. 

We cannot agree with the decision in Siiryanna v. Durgi{2) 
which was also a case of a sale in execution of a decree. 

[After the delivery of the above Judgment the decree of the 
District Court was set aside, and the appeal was remanded io be 
disposed of on the merits.] 


APPELLATE CIVIL. 


Before Mr, Jmiice Bhe'pluml and Mr. Justice 
Subrammia Ayyar. 

' ■■ RANGAYYA OHETTIAR (Plaintiff), Afpellant, 

V. 

. PARTHASARATHI NAIOKAR and others (Defendants 
Nos. 1 to 7), Respondents.*^- 

Mo rlij age— Decree on. first mortgage, a puisne mortgagee not heing jolued—FitrciiOHa 
of mortgaged property hy decree holder for inadequate price — Right of 
mortgagee— Improvements — Interest. 

A mortgaged land to B and then to C. B sued on Ins mortgage and obiuijseo* 
a decree for sale witliont joining as defendant C, of whose moilgagc ho had 
notice; D the son of the decree-lioider became the pnrcliaser In execution juul 
improved the land at a considerable cost. C now sued the sons and representa- 
tives oL’ A and B (both deceased),, on his mortgage and songlifc a decree for 
sale ; ■ 

Eeid, (1.) that the plaintit was entitled to a decree for sale siibj(‘et io iho 
right of the representatives' of B, if, the purchaser did not; elect io rei leem ; 


(I) I.E.E*, 11 Bom., llDf : t,:{2> Mads, 238. , ^ Appeal Ho. 121 of 1SD3. 
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(2) that, the taircltafscr was not ciiiit'led to allowaiicef? for iaiproveiuoiis ; 

(3) that, the plaintiff was outiiled to interest at the agreed rate lu the date 
of decree. 

Appeaj B.-ga\n.d tlicdecreo o£ T. llamasami A.yyaiigar, Subordinate 
Jiidgo of Xcgapakiui, iu original suit TSo. 3<5 of 181)3. 

Bait; to .L'ooover It'S. 7.092, 1>eiiig principal audiutorest duo uii 
a hypothecation l)Oud, da^ed 7th December 1880, and executed by 
the father (deceased) of defendants Nos. 1 and 2 in favour of the 
plaintiih The mortgagor had previously mortgaged the land to 
one Subbarayar the father (deceased) of defendants Nos. 3-0 to 
secure Es. 12,000 under mortgage deed, dated 29th August 1878. 

Original suit No. 21 of 1884 was brought on the mortgage 
of 1878, and a decree for Rs. 18,89o-9-9 was obtained, iu excoii- 
tiou of which the* land was brought to sale and it was purchased 
1>y dcfoidant No. 3 for Es. 1,300. The purehascr was placed iu 
possession on 23rd January 18SG. 

l^luintilf’s case was that Subbaiwar who hal notice of his 
mortgage from the date of its execution not having impleaded 
him as a party to original suit No. 21 of 1884, he was now enti- 
tled to enforce his ch*irgc against the property purchased by the 
third defendant in 'execution of the decree, lie alleged that the 
property was siitEcient for payment of both debts, and he now 
sought a decree for payment by the defendants of the debt due to 
him, or for the sale of the mortgaged property in satisfaction, of 
it. The iBubordinate Judge said “ In the village No. 2, plaintiff 
claims the liability of 13 inahs and 36'| kulics as the remaming 
extent was sold away in court sale in satisfaction of a prior 
‘‘ mortgage held by one Alamelu Ammal. The entire land in the 
village No. 3 and 1 niah and 84Jj kulies in the village No. 5 
wore sold for arrears of revenue. The whole extent in the 
^Hillage No. 6 was sold by the mortgagor for Rs. 3^003 which 
plaintiff received in part liquidation of his debt. These throe 
items of land are not therefore sought to he held liable to 
plaintiffs claim;’’ : , ^ 

It was contended by the tliird defendant that neither he nor his 
father had iiotiec of the plaintiff s mortgage ; that the property 
other than wliat was bought by him w^as suiSScient to satisfy the 
plaintiff’s claim; that at the sale held inpxeciition of the decree 
in suit No. 21 of 1884, nO' ohe^eame.iorward to bid higher than. 
‘B$. 1)800 'for which' he 'purchased;’' and that a sum' of Es* 4800 
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was expended by Mm iipoii the improTemeut of the iaiid after his 
purehaso. The Subordmatc Judge said:— It is further cob- 
tended that the land referred to in schedule No. 1 appended 
the statement of the third defendant having been bong] it I:>t 
him at a revonne sale, the same cannot be rendered iialdc to 
pla-intiffh ehiim ; that the land in the village No, 6 was worth . 
'' Es. 4,000, and the plaintiff was not jastified in consenting to the 
sale of it for Es. 3,000 ; that 1 mah and 80 kulies in the village 
** No. 5 wnrth Es. 75 has been purchased by the plamtilf for a 
small value ; which was neither included in the plaint, nor its 
price deducted from the amount of the mortgage ; and that he 
has also acted similarly in respect of the land in the village 
No. 3. It is added that third dM’endant has no objection to 4 
** velies, 8 mahs, 16 kuIics and 8 cents in the village No. 1 being 
sold for plaintiff mortgage debt.'^ 

It was found, inter alia, that the plaintiff in the suit of 18S4 
had notice of the plaintiffLs mortgage : that the property purchased 
. by defendant No. 3 was at the date of his purchase worth Es, 35,000, 
and that the jiurchaser had improved it at a cost of Es* 4,300* 
A decree was passed as follows : — 

This court doth order and decree that unless defendants 1 
and 2 pay into court within six months from this date the sum 
sued for Es,, 7,992-1-0 and costs Es, 588, the lands hypothe- 
eated to plaintiff and specified below with tlio exception of the 
^‘land in the villages of Kothamangalam and Naiiakadu Vada- 
^‘pathi included in the third defendant's father's mortgage and 
in the purchase made by the third defendant in revenue sale, 
sold first and the sale proceeds applied towards the dcCToo 
amount, that then for the balance, if any, of the decree amoiitit 
which nitay remain unpaid after the said sale, the propeidy com* 

'' prised in the third defendant's father's mortga-ge be sold iniicss 
tlie defendants 3 to 6 pay that Ijalance inh> court within three 
^'months from the date of tlio first sale; that out of the sale 
‘"proceeds defendants 3 to G bo paid the amount decreed tu them 
"‘in original suit No. 21 of 1884 and costs and further interest as 
""provided therein until- January 1886 when they entered into 
""possession of the land purchased by third defendant in 
"" cution together with costs -of -execution, all to be ascertaiml in' - 
"" the oxecTition of this .decree and lis, 4,300 the cost of ii.iip'TOVhf*'' ‘ 
mentemade to the land by third defendant, ’that the bahiiwiif’* 
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any. be ta,kou in satisfaction of this decree, that if, at the latter 
sale, the property be not bid for inora than the amount due to 
defendants 3 to 6 as stated above the sale shall be stopped and 
the defendants 3 to 6 should by virtue of auction purchase liold 
the propert}^ and plaintiff’s claim against that property shall 
stand dismissed, and that further interest under the decree in 
original suit bTo. 21 of 1884 subsequent to Jannaiy ISS'O, bo 
disallowed as defendants 3 to 6 have enjoyed the land.” 

‘‘This court doth further order and decree that plaintiff 
having obtained large amount for interest liis claim for further 
interest he disallowed ; that defendants do bear their own costs ; 
and that no direction be given for taking an account of what is 
‘^Slae to third defendant under the decu’ce subsequent to January 
1886, as the profits of the land after deducting the cultivation 
expenses and kist would, according to the evideneo produced in 
this case, have been sufficient only to meet the thiid 'defend an t/s 
claim for further interest.” 

The plaintiff preferred this appeah 

RajagopaJa Ayyar for appellant. 

Sanicaran Nmjar for respondents. 

Judgment. — It is contended on the respondents^ part that the 
suit ought to have been dismissed, the plaint not being properly 
framed. It is said that the plaintiff ought, as second mortgagee, 
to have sued to redeem, or at least prayed for a sale subject to tlio 
first mortgage. The first mortgagee having purchased the equity 
of redemption, it was open to the second mortgagee to ask for the 
sale of the property and so give tlie purchaser an opportunity of 
redeeming him. It is unnecessary that he should expressly ask 
for the sale to be made subject to the prior incumbrance. In the 
nature of things no other sale could be made. Wo think tlie decree 
on the wliolo, gives full effect to the rights of tlie parties, iiia&mucli 
as it allows the first mortgagee wdio has purchased to ro<ieem, if 
he wishes to do so. On the other hand, the decree makes the, sale 
subject to the rights of the first mortgagee. 

The claim for alleged improvements said to have been effected 
by, the first mortgagee since liis purchase eauiiot, wo tldnk, Ijo 
allowed. Ju this resj)eet he is in no bettor position than Iho 
mortgagor himself who may choose to spend money on his pro- 
perty. We cannot accede to tlie view .that the improvemeuts were 
, made by the 'purclmser in the c1mrat^tervdtniioidgmgee,^Jdr. ^ that , ; 
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r^apaoity ho is not shown to have been entitled to possession* The 
dooree must be rarled in that respect. 

We can see no reason why the plaintiff* should not be entitled 
to the interest payable under his mortgage. Interest at tlie eon^ 
tract rate must be alloAyed up to date of decree of the Subordinate 
Judge and from that date at six per cent. 'Jlie decree must also 
1)0 amended by directing that any surplus after paying both mort-* 
gages he paid to the defendants o to 6. 

The memorandum of objections is disallowed with costs, 
Ilespou-ients must pay appellant’s coats of appeal. 


APPELLATE CIVIL. 


before Mr. Juntiee Suhmmania Ainjar and 
Ur. Justice Boddam. 


1896. 

October 30. 
Kcvember lU 


RBISBNA PATTER (Pstitioxee), Am;ua.vT, 


^RINIYASA PATTER (OoT^N-ncR-PRTrrrraKB), Rewo^dext.^ 


Mcrhja-je—'Malnhni- ianom— icdemptiun- -Improvement- -Pepreriatloii of. 
hehceen decree and date of i edem ptiov. 

A decree for tlio redemption of a kanom In >I.il,il)ar was passed in n,.oe„d)m' 
IS!)4, when there were on t)io land improroments in the fonn (,f trees, A-c., to the 
vahio of Ks. 1,420. Within the six monclis limited by the decree for redemption 
the mortgagor applied for execution, and it appeared that the value of improve, 
inents had dimini.shed by the loss of trees to the value of Bs. 157. 'I'lie loss was 

The ros Tit of want of water and wa.s not atiribntablo to negled on the nari of (he 
moi'tgRo'ee ; 

Hi Id, tihat ilie loss should Rail on the inopto’ai»*o(,». 

Api'e u. apinst the order of the District Didgo of Soutli xValahar, 
in civil miscellaneous appeal No. 49 of IsOo, revoking the order 
of A. Annaaami Ajyar, District Munsif of Themmalapumm, in 
execution petition No. 2U of 189.5. 

Tins was an application in execution of a redemption decree. 
At the time of the decree on the 4th December 189 1, improvements 

ot e value of Hs. I 1-^3 were found payable to the mortgagee 
by the mortgagor, who was .allowed .nx months within which to 


"’fJ li -V . < ,, 


• Appeal against Apellate Order ITo, S of ISfifi, 






VOL. XX.3 


MADBAS SEEIE8. 


125 

rodeem after paying for tke improvements and the mortgage 
amount. The mortgagor applied for execution on 3rd April 1895 
and stated that mortgagee had done damage to the improvements 
since the date of decree. It was found that trees to the value of 
Its. 157-14-3 bad withered since the date of decree owingto want 
of water. There vras no proof that the mortgagee was responsible 
for the loss, and it was found by the Courts to have been caused 
by m majo)\ The question then was, as stated by the District 
Judge, who vva.s to bear the loss, the mortgagee, as being still in 
posses>sion because the mortgage money and compensation for 
improvements had not been paid or the mortgagor who had the 
light to possession under liis decree for redemption hut delayed to 
redeem. 

The District Munsif held that the loss should fall ou the 
mortgagee. The District Judge was of the contrary opinion and 
ordered that the mortgagor should pay tlic sum of Es. 157-1 1-S. 

The mortgagor preferred tliis appeal. 

Sitnclffra Ayyar for appellant. 

Namhvfr for respondent. 

JaDGMExr. — On the 4th December 1<^94 a decree was passed 
in favour of the appellant enabling him to redeem certain lands 
mortgaged to the respondent by way of Icanom. At the time of 
tlie decree improvements to the value of Its 1,429-11-3 were on 
the land. But when, on the 3rd of April 1893, within the 
six months’ time allowed by the deeroe for the redemption, the 
appellant applied for execution, it appeared that of the improve- 
ments which had existed at the date of the decree, trees to the 
value of Rs. 157-14-3 had withered owing to want of water. 

The question i.s whether the appellant is bound to pay to the 
respondent the said sum of Es. 157-14-3. It does not appear 
that tbe kauevrn instruments, on which the decree was obtained, 
contained any agreement as to compensation for improvements. 
4'h<.^ claim for ifc rests therefore upon the local custom, and the 
ooy'euant implied according to that custom is to pay for all ^ im« 
exhausted improvivjienfcs ’ (Wigram’s MMmr Lruc and Custom, 
page 137). lu other words, the basis on wdiieh the liability in 
question stands is, of eotxrse, that the mortgagor would, when 
he redeems, enjoy the benefit of the improvements effected by the 
' mortgagee. Consequently when ■ no.;, such-, .advantage' accrued- to 
the iormor, to caimot^^ ou principle, ’ upon to pay. ' y 
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Now, can tlio fact tliat a valuation of the improvements Las 
hecn made and embodied in a decree alter the ease ? It ia diflicult 
to see how it can. According to the com-sc of decisions here, it 
is established that, notwithstanding the passing of a decree for 
redemption, the relation of niortg.agor and mortgagee fully sahsists, 
if the decree be not executed and therefore the right to redeem can 
bo again asserted and enfoi’ced, provided it had not been lost b’v 
lapse of time or otlierwisc. Suppose a mortgagor, baviiig obtained 
a dcoroe for redemption^ does not execute it, but allow.? the pro- 
perty to remaiu in the hands of the mortgagee for a considerable 
time and the latter during that period makes more improvements. 
Snrely, his right to the value of those cannot be denied, whothor 
the question arises in execution proceedings or in a separate 
suit; nay, according to Puunuimi-x. even in respect of 

improvements referred to in a decree which the mortgagor does 
execute, the mortgagee can, in such exeeution proceedings, claim a 
re-valuation if ho can show that, since the^ passing of the decree, 
the value of the improvements has increased. How' then can the 
mortgagor, with any justice, be held to ba disentitled to obtain a 
reduction of the amount mentioned in the deoroo if he can prove 
that any part of the improvements assessed tlierein, has since 
ceased fo exist ? That the final adjustment of the amount of com- 
pensation must be made with reference to tlie state of things at 
the time of the actual redemption, is also shown by the practice 
followed by the Courts pidor to July 18S0 according to which the 
question used to be reserved for execution. The present system 
of holding an enquiry into the matter before decree, no doubt, 
originated with this Court’s Cireular oi-dor, dated the 14th July 
1880 (Weir’s Rules of Practice, page 197). But all that the 
ou’oiilar lays down is th,at Courts should, before passing a docreo, 
decide 'in respect of what iniprovcmont.? t!ie party in possession 
is up to the date of tlie decree entitled to eorapeii.sation ; ami the 
amouut of compensation. The oiKuilar, therefore, does not and 
o.xuaot affect tin right of tho mortgagor to ask for a n'vi.Hou of 
the amouut .awarded by the decree, if sui.h revision is rcmlered 
necessary by events that have occurred since tlio decree. Accord- 
ingly, if, during o.xcoutioni improveiueiif,s a,? .ascertiuned and 
awarded by a dcorcfi, be not found on the land or were d<>st roved 
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by tliu tenuTitj the Courfcs have, in aeting under sc^etioii 24t, Civil 
Procedirre Code, been in the habit of ascertaining the umouat of 
tlio loss and dednetiug it from the sum originally fixed. 

The pleader for the 3'espoiident next urged that a loss like 
that under discussion, if it is not due to any act or default of the 
inortga.gee, should fall on the mortgagoi", as the property in the 
improvements was, at tlie (ime of the loss, in liiin. This ass\imp~ 
tion about the property being in tlie mortgagor oven before 
compensation is paid by him, is not only not vsupported by any 
authority, but is directly contz’adieted by the Fifth Report where 
it is stated, ‘’The buildings and plantations are in fact the property 
‘‘of the tenant; and ho can mortgage or sell them, iu the same 
“ manner, as the jeniukar mortgages or sells liis own property in 
‘Mheland^’ (Hdggmbotham’s edition, Vol. 11, p. 82). Moreover, if 
the above contention were ^vell founded, a person, who mortg:ages 
by way of kanom, w-oiild be liable for every improvement once 
effected, tliough it had disappeared before the cleoroc. But no one 
has as j'et ventured to put forward such a manifestly unreasonable 
claim. In siippoit of the above contention on behalf of llo re- 
spondent, it was urged that the holder of a kanojii is, by the nsoge 
of the district, prohibited from cutting, 'without the mortgagor’s 
consent, trees on the lanl, though they had bc(m planted and 
growm by the mortgagee liiraself ; nml C/hi)^[/ayaan w C7finiJha(V] 
■\vas relied on. Without eiitoring into the question whether the 
actual decision tlzerc is sound or not, •^vllich \vc are not called upon 
to consider, vro may say that it is quite clon.r that the cannot 
bo treated as ostablislung the proposition for which it w’as citccL 
For, cnriozisly enough., the Distract Miinsifs judgu).eDt opened 
wuth the obso-rvation : — “ It is now acluiitted that the trees 
‘‘ belonged to the first defendant having been planted by him as 
‘‘ kanom tenant of the plaintiff,” a^d referring to this observation, 
'Best, J., pointed out that the District Munsif’s opinion that the 
kaiioni tenant v/as not entitled to cut the trees without tlie’pcnuis- 
sion of the plaintiff — the landlorcl^ — was, open to question. 

In the present case no evidence adduced as to the alleged 
custom prohibiting a kanom tenant from removing trees which had 
bco 3 i planted l:>y him. We cannot, therefore, express any opirdoii. 
as to whetlun such a custom exists., or not. But, assuming for 
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V argoment’s sake that a usage of the kind does i)rcvaiL that does 
Dot neeessarih^ p:’Ove that the property in impro^xonoI]its, nut yet 
^ paid for, vests ia the mortgagor. For the allego'd iiHago would bo 
perfectly consistent with the view that in siieli a case the property 
is in the mortgagee nntil the payment ot emiiponsatioii ; the 
restriction on his power to remove such improvements o.s trees 
being' explained' as imposed on grounds of policy, sijnilar to that 
which underlies the provision in section (>3 of the Transfer of 
Property Act relating to an accession, made at the expense of the 
mortgageeto preserve the property from destruction, but whicli 
accession is not capable of being separately possessed or enjoyed 
by tine mortgagee. Considering that the mortgagor in eases like 
the present is bound to pay compensation for improvements even 
when the contract between the parties is silent on the point, the 
above view as to tlie relative rights of the parties would seem to be 
a more reasonable interpretation of the alleged local usage than 
that suggested on behalf of the respondent. 

The eouclusion, therefore, to be arrived at apixars clearly to be 
that the appellant is bound to pay only for such improvemonta 
as at the time of the redemption, are on the land in a reasonably 
good condition (eompare GiMws r. Crecd{l)^ and tlierefore lie is 
not liable for the amount in dispute. To hold otherwise would 
certainly tend to incline mortgagees to neglect between the date of 
the decree and that of its execution, the duty of properly looking 
after the improvements, compensation for which has been assc*ssed, 
and in some cases even to destroy them to the injury of the 
mortgagors. 

The order of (he Lower A} apellate Court must be reversed and 
that of the Listriefc Miinsif restored. 

The respondent will ])aj the appcllardx costs in ihh and ia 
Lower Ai^pellate Court. 
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Before Sir Artlmr «/. II . Collins^ Kt,^ Chief Juntlce^ Mr, Justice 
ShepharJ Mr. Justice Subramania Ayym\ and Mr. Justice 
Davies. 

VASUDEYAN axd oxB^mn (Pi^aintxffs), Appellants, 

V. 

SANKABAiSr and others (Defendants Nos. 1 to 14 
AND 17 AND 18 ), Respondents."" 

'Malabar law — Decree against harnavan binding on tarwad, 

A decree in a suit* in whidi tlie karn avail of a Nanibndri illom or a Maru* 
niakkatayam tar wad is, in his representative oapaoity, joined as a defendant and 
which he honestly defends is binding on the other members of the fcamily not 
actually made parties, 

Second appeal against the decree of E. S. Eenson, District 
Judge of South Mala, bar, in appeal suit No. 843 of 1893, confirm* 
ing the decree of A. N. Anantarama Ayyar, District Munsif of 
Angadipuram, in original suit No. 673 of 1892. 

Suit to recover certain land of which defendant No. 18 was 
in possession. The land was formerly the property of a Nambudri 
illom which had become extinct. A conflict as .to the right of 
succession to its property arose between the illom to which the 
plaintiffs belonged and of which defendants Nos. 15 and 16 were 
respectively, the karnavan and the senior anandravan on the 
one hand, and that of which defendant No. 17 was karnavan and 
defendants Nos. 1 to 14 were members on the other hand. In 
1876 the karnavan of the plaintiffs’ illom sued the karnavan and 
senior anandravan of the rival illom for partition of the properties 
in dispute, and in a subsequent suit of 1878 against the same parties 
he obtained a decree for possession of , the land now in question. 
The junior members of the unsuecessful defendants’ illom brought 
a suit in 1877 against the decree-holder and his senior anandravan 
to recover the land now in question and for a declaration of their 
right of succession to the property of the extinct illom. In that 
suit the present sixteenth defendant was described as the karnav#?n 
and manager of the illom, and the present plaintiffs Nos. 1 and 2, 


^ Second Appeal Ho.- 50i hi 1895. 


19 


1896. 
Aoril 23. 

1897. 

January 27. 
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VAsTOErAK who were then minors, were sued hy him as their guardian ad Mm,, 
Sankaban. That suit was determined on second appeal in favour of the then 
plaintiffs. See Shmikaran v. Jres'it)an(l). The present plaintiffs 
now sued to recover the land, alleging that they were not parties 
to that suit and that the decree was not binding on them. 

The District Munsif held that the question was res judicata 
and dismissed the suit, and his decree was affirmed on appeal hy 
the District .Tudge. 

The plaintiffs preferred this second appeal. 

This second appeal having come on for hearing before Mr. 
Justice Shephard and Mr. Justice Suhramania Ayyar, their Lord- 
ships made the following order of refei'ence to Full Bench : — 

Okdee OF HEFF.UKNCE TO Fni.L BE-Ncrr.— Vakils on both sides 
agreeing to this form of question, we refer it to a Full Bench having 
regard to the importance of the matter and the conflict of decisions : 
Whether the decree, made in a suit in which the karnavan of 
a Nambudri illom or a Marumakkatay.am tarwad is, in his repre- 
sentative capacity, joined as a defendant and which he honestly 
defends, is binding on the other members of the family not 
actually made paiiies ? 

The ease came on for hearing before the Full Bench consist- 
ing of Collins, O.J., Shephaed. StrnKAMANriA Ayyae and Davies, 
J.J. 

Mr. J. Adam and Sankaran Nayar for appellants. 

Erisfinasami Ayyar for respondents. 

Sankaran Nayar for appeliants. 

Ittiaehan v. Vehppan{2) decides tliat a decree against a kar- 
navan as such alone, is not binding on the t.arwad soo Sri Devi y. 
Kelu, !Irad>(S). Sulramanyan v. Gopalaljt). In Varamkot Efara- 
yanan Namburi v. Varan'^kol Narayanan Na7nburi[5), Ivernan, J., 
upholds the contention that the decree is biuuing. These 
decisions proceed on a consideration of Civil T^rocedure Code, 
section IS, explanation 5, relating to eases where a private right 
is claimed for the plaintiff in common with others. The position 
of a karnavan is defined in Kombi v. Lahit!mi{%) ; see also 


(1) r.L.a., : (2) I.L.E., 8 Mad., 484. 

(3) r.L.B., iO ' V , ' ( 4 ) l.L.B., 10 Mad,, 223. 

(51 I.L.B., 2 Mad., 838,.', ... (6) I.L.E., 5 Mad., 201. 
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Ipfess' 

Kalliyani v. Narmjana[l), A karnavan cannot alienate land 
direetty, and lie cannot do it indirectly by suffering a decree 
to be passed against him. He is |iot the agent of the family to 
make alienations. In each case he must haye actual authority. 
Supposing a suit is brought by a creditor against a karnavan for 
a debt alleged to be due by a tarwad and a decree is passed and 
j tarwad property is attached, it is open to the J udge to go behind 

the decree and see if it is binding on the property. Where the 
debt is contracted for the benefit of the tarwad the consent of the 
anandravans is implied Vanideva v. Narai/ana{2). In that case 
the decree was passed for land in possession of the karnavan, who 
alleged that it b4onged to his tarwad. The tarwad having been 
dispossessed in execution the junior members were permitted to 
sue. In Thenju v. C/ii)nmi^(8) the karnavan offered to he bound 
by an oath as to whether or not the decree so obtained was 
binding on the tarwad. Kombiy, Lak8hmi{4r) the case of a 
defendant. By analogy with the law relating to members of a 
numerous partnership, all the members of a tarwad should be 
served. The question referred should, on the principles now 
i established, be answered in the negative, 

a;; * Krishnasami Ayyar for respondent. 

S It is not open to the plaintiffs to re-open the suit. Assuming^ 

of course, that the karnavan has been guilty of no fiaud, the 
decree against him cannot be impeached. The claim in liliachan 
: y. Vdappanih) raised a question of the character of the debt, and 

; the plaintiffs sought a declaration that it was not binding on them 

[T the decision in tbat case was followed in SubramGnyan y. Gcpala{i^) 

I and also in Sri Devi v. Kehi Eradi{l) where the limitations of the 

I rule are explained. The result of the authorities is that wlmre 

I , a suit is brought as here against a karnavan in his capacity as 

; such the other members are bound by the decree is binding unless 

fraud is proved. Under Hindu Law one member of the family 
I could only impugn the decree to the extent of his share. E ere 

( one member seeks to set aside the decree, not in part but in its 

v > entirety. The distinction between cases where the karnavan is 

I „ plaintiff or defendant ib pointed out in Vasuckva v. Narciyana{2) 


(2) IJj.a., 6 Mad., 121, 124. 
(4) I.Ii.R., 5 Mad.; 201. 
"(eiLL.R., 10 Mad., 223. 


Vasubktan 

r. 

Sankaean. 


(1) Mad., 266. 

(B) 1 Mad., 413. 

(5) I.LJl., 8 Mad., 4S4. 
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se also Cockhiir 7 i y. Tho?} 2 pson{l), Under Civil Procedure Code^, 
section 13, persons who were represented by parties to the former 
aotion may he bound by the decree. A suit on behalf of a iniB.or 
brought by his guardian is really a suit by a guardian representing 
the minor, but the adjudication is binding as against the minor. 
Compare Jogendro Deb Boy v. Funindro Deb Roy 
which was a case of Hindu Haw. The present case is stronger 
one, because the karnayan has larger powers than the managing 
nieinher of a Hindu family, 'Naraym Gop Jlahhu v. Pand'mxtng 
Gani{{3)^ Gansavant Bal Savant v. Narayan Dhond 8avani.(4) : 
see also Harrison y. 8tewardson(b) 1 DanielPs Chancery Practice, 
chapter IV, section 1. Section 13, explanation 5, is not confined 
to cases under section 30. 8ee Madlia>van w Kesliavan{Q)^ Ohandu 
V. Kwnhaived(7), hatchanna v. Saraiufifya{S)» Huknm Chand 
on Bes judicata^ paragraph 89. Where it is an indivisible right, 
one party represents the others. It is otherwise where the right 
is divisible. Hazir Gazi v. Sonamonee Dassee{d), De Hart v. 
Stevenson (10), If such a decree is not final, further suits will 
be instituted on the chance of a different conclusion being arrived 
at, Daman Singh v. Mahip Singh [11), 

Mr. J, Adam in reply-— 

Moidin Kuiti v. KrisJman{12) re-affirms Ittiachm v. VeUp-^ 
and to disturb the rule there laid down and to revert to 
what may have been the law before, would distuxb rights 

and give rise to much litigation. The possession for which the 
appellants contend involves no hardship, as persons desirous of 
binding a tarwad can always adopt the procedure p.royided by 
section 30, me I{'o7nappan Namhiar y, Ukkaran Nanib'iar{14)* 

Collins, G.J, — The question referred to the Full Bench is, 
whether the decree, made in a suit in which the karnavaii of a 
Nambudri illom or a Marumakkatayam tarwad is, in, Ids repre- 
sentative capacity, joined as a defendant and which Iio iioncstly 
defends, is binding on the .other members of the family not 
actually made parties. 1 take it that the word ^ honestly ^ moans 
that the karnavan acted in good faith and in what ho believed to 

(1) la ves. 321. . . /<2)' UMS,A,, 30* (3) 5 Bom., G83. 

(4) IJi.E., 7 Bom., 467. ; (5) 2 Hare,, 530. (ij) f.L.E., 3 1 101. 

(7) I.L.IL, 14 (■B)’'LL.E.,T8,Mad., IGL (0) IX/E., 6 Cula, 31. 

( 10 ) 1 Q.B.n., All, 441 (12) IL Jl, 10 Mail, . 

(13) 8 Ma'd.,, ' ;,(,i|,y 17 Maci, 214 
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b© the interest of the tarwacL The karnavan of a Malabar tarwad Vasudeyan 
is, except under certain circumstances, the eldest male member of s^j^kasan 
the tarwad ; in him is vested actually all the property inoYable 
and immovable belonging to the tarwad ; he manages the pro- 
perty of the tarwad and can invest the money of the tarwad 
either on loans or other security as he may think fit. He can also 
grant the land on kanom or on otti mortgage* No member of the 
tarwad can call for an account of the income, nor can a suit be 
maintained against him for an account of the tarwad property in 
the absence of fraud on his part. He can sue in his own name for 
the purpose of recovering or protecting the property of the tarwad, 
and none of his acts in relation to the above matters can be ques- 
tioned, provided he has acted in good faith. He is restrained, it is 
true, from alienating the lands of the tarwad in his capacity as 
manager except in certain instances, when a decree is in 
course of execution against the tarwad property and against the 
karnavan, and ho alienates such property in good faith there being 
no other means available, and in the case where it is absolutely 
necessary to do so to pay arrears of revenue. The karnavan is 
not a mere trustee of the property of the tarwad ; he is the natural 
guardian of every member within the family, and it was well 
said by Mr. Holloway in appeal suit No. 120 of 1862 (Malabar) 
a Malabar family speaks through its head the karnavan, and in 
Courts of Justice except in antagonism to that head can speak 
in no other way.^^ It appears that, during the time Holloway, J., 
was in the High Court, the proposition that the members of the 
tarwad were bound by the acts of the karnavan in cases in which 
he sued or was sued in his representative capacity was never 
seriously disputed, and the cases cited at the bar do not appear 
to me to overrule the proposition. I would adopt the view of 
the powers of the karnavan as laid down in Yaranciliot Narayanan 
Namburi v. Varanahot Narayanan Namburi{V)^ and there are 
many cases quoted by Mr. Wigram in his work on Malabar Law 
and Custom which support the proposition. ; 

I would hold, therefore, that when a kaimavan sues or is sued 
in Ms representative capacity and acts, in the terms of the order of 
reference, ‘ honestly, ^ the other members of . the tarwad are bound 


( 1 ) 





V. 

Sankaean. 


tiilif P: the’:. INDIAN 

by the decision. I answer, therefore, the order of reference to 
the Full Bench in the afBrinative. 

The sections of the Code of Civil Procedure cited in argument 
do not affect the matter one way or the other. 

Shephaku, J.~The question raised by the reference is one 
of considerable importance. Since 1880 it has constantly been 
discussed in this Court. Different views have been propounded, 
and it would not be easy to reconcile all the decisions. I propose 
first to examine these decisions and afterwards to consider the 
question from other aspects, and also with reference to the argu- 
ments which are urged against the admission of the prinei}fle that 
a harnavan can properly represent his tar wad in suits professedly 
brought by, or against, the tarwad. 

In Varanahot Narayanan Namhuri v. Varamhot Narayanan 
Nanibun{l)^ the senior member of an illom had been sued as 
such for the recovery of land alleged by him to belong to the 
illom. A decree having been passed against him, a junior member 
of the illom, alleging fraud, sued for a declaration with regard to 
the same land as against the plaintifi in the first suit. It was 
held that the junior was properly represented by his senior in 
the first suit, and that therefore having failed to prove fraud, he 
could not succeed in the second suit. In Kombi v. LaHhnui^ 
a decree for money had been obtained against the karnavan and 
a suit was brought by the anaiidravan to set aside the sale in 
execution of the decree. It does not seem to have been proved 
that the karnavan was sued or sought to be made liable otherwise 
than in his personal capacity. The Court distinguished the case 
of a debt from the case of land such as was under consideration 
in Yaranakoi Narayanan Namburi v. Varanaket Natayanmi Nam^^ 
buri{l). It held that the junior members -were entitled to a 
decree on Ihe creditor failing to prove that the debt was properly 
incurred for the purposes of the tarwad. It was in effect said that 
if the creditor intended to make the tarwad liable he ought to 
have made them parties or applied under section. 30 of the Code* 
In ' T. NarayamiZ) Mr. Justice innes, who was a 
party to the last decision^ -expresses the same view again. That 
was a case in which a member of an illom, apparently the eldest, wti 

; '(1) 2 Macl.,;S2a ' 'fS 201* 

: 6 Maa,, 121* 
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defeated in a suit brouglit against liim for redemption of certain 
land. In tlie second, suit brongkt by his brother to recoYer the 
same land, it was held by Innes, J., that, although no- fraud was 
alleged the brother was not bound by the former decree. Mr. Justice 
Eernan, who had taken part in the judgment in Vantnoulioi Nara^ 
yanan Nanihun v, Vamnahot Narayanan Namhnri{l),, considered 
that it was unnecessary to decide the question whether the case of 
a Malabar tar wad "was an exception from the ordinary rule that 
all persons sought to be affected by a suit should be made parties 
to it. The learned Judges agreed that the case was distinguish- 
able from that in Varanahot Narayanan Narnburi y. Varanakof 
Narayanan Namlun{\). With all deference, I must say that, 
assuming that the elder brother in Vamdera y. Narayana{2) w-as 
sued in his representative capacity, I can see no material distinc- 
tion between the two eases. The circumstance that, in the earlier 
case, the plaintiff alleged fraud and left it to be assumed that other- 
wise he was bound by the decree is suggestive as indicating the 
opinion entertained by him and his advisers as to the position 
of the head of a Malabar family. But 1 do not understand why, 
because he failed to prove the alleged fraud, he should not have 
had relief on’the simple ground that he was not duly represented 
in the former suit, if that ground was considered tenable. It 
appears to me that the judgment in Varanahot Narayanan Namhuri 
Y. Varanahot Narayanan Namhuri{}.) was clearly intended to show 
that that ground was not tenable. In TJmifu v. Ghmmu{^) the two 
extreme views are stated : Fird, a judgment is only binding inter 
paries and the judgment against the karnavan is in no case binding 
on the anandravans ; Second^ a karnavan is the head and 
representative of the family, and the judgment against him binds 
the anandravans unless he was guilty of fraud or collusion/’ It w-'as 
not necessary in that case to attempt a reconcilement of the 
decisions. 

In Niji V. Af/?araman(4:) it appears to have been assumed that 
a decree against the karnavan for a debt alleged to be the tarw'ad 
debt was binding on the tarwmd. There was no actual decision. 
In Ittiachan v, Velappan{b) the question came before a Full Bench 
with reference to decrees for debt. The question stated in the 


(1) Lli.R., a Mad,, 828. (2) 8 , (S) 7 Mad., 413. 

■■ 512. . • / Mad., 484, 
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judgment was as follows Under what , eiroiimstanoos a d.ecrc!if^i 


■ passed against a karnavan of a Malabar tarwad will be binding 
on the other members of the tarwad who may not have been made 
‘‘ parties to the siiit^ so that a sale in execution "will eoiiTey the rights 
of the tarwad in the property sold in execution to a purchaser ? ^ 
As might haye heen expected no deiinite answer was giyen to this 
question. The general effect of the obseryations made in the first 
part of the judgment seems to be that, in the opinion of the Oourt, 
the, admitted practice of treating the karnayan as a sufficient repre-- 
sentatiye of the tarwad was not strictly regular^, but that notwith- 
standing it must he tolerated within certain bounds. In dealing 
with the particular cases under reference, the Court treated the 
circumstance that the karnayan had or had not heen sued in his 
representative character as the cardinal point on which to decide 
whether or not the tarwad was bound by the decree. The next 
case Sri Bevi v. Kehi Eradiil) is of importance because, in deciding 
it, the Court considered the Full Bench decision and acted upon 
their view of it. At the same time it must be said that, having 
regard to the facts found by the District Judge, the observations 
made on the general question of the force of decrees against a 
karnavan were not strictly necessary. The Dishict Jxidge on 
appeal held that the karnavan had, in the first suit in which he 
was impleaded as defendant, fraudulently admitted the plaintiff's 
title. But the Court decided the case on the ground that apart 
from fraud the anandravans were entitled, not-withstauding the 
decree, to have the question of title exiindned axul to show 
that the decree was erroneous in point of fact. They considered 
that they were precluded by the Full Bench decision fjom holding 
that the anandravans were hound by tlie decree against their 
karnavan unless they proved mala fides on his part. 

The next case Subramanyan v. GoprtIa{^) was heard bj a 
Court composed of the same Judges as those who took part in the 
last cited case. This case differs from the former cases in the cir- 
cumstance that the manager of the family had figured as plaintiff 
in the former suit. It was found that she had sued not on her 
own account, but on behalf of the tarwad and that she had con- > 
tested, the suit honestly and with due diligence. On this finding 
returned in answer ip; questions sent down by the Court on tho 
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first hearing of the second appeal, the Court dismissed the suit 
"brought by the junior members of the tarwad, founding their 
judgment on the fact that the manager had been the plaintiff in 
the first suit and thus distinguishing the case from Sri Devi v* 
Kelu Eraii{l)^ 

Some other cases were cited, but they have no immediate bear- 
ing on the point now under discussion. One negatiye proposition 
is clearly established by the cases to which I have referred — a 
decree made against a karnavan is clearly not binding on the 
tarwad, unless he sued or was sued in his representatiye character. 
It is also difficult to ayoid the admission that the cases justify this 
further proposition that, in some cases, a decree against the karna- 
yan may be binding on the tarwad and unimpeachable saye on 
the ground of fraud. This limited proposition is admitted in 
Subrmianyan y. Gop(Lla{2), The distinction there insisted upon 
I fail to understand or appreciate. If the tarwad may be ade- 
quately represented by their karnayan in litigation promoted by 
him, I cannot see why this may not equally be represented by 
him in proceedings which are directed against the tarwad. The 
distinction between the ease of the karnayan sued for debt and 
the karnayan sued for property is also, I think, one which can- 
not be maintained. It is suggested in the case in Kombi y. 
Lak8hmi(S), but since then does not seem to haye been insisted 
upon* I ooncede that distinctions founded on the nature of 
the right or the way in which it comes to be litigated may be 
material in considering whether the karnayan really did represent 
the tarwad and honestly represent it ; but otherwise I fail to see 
how they can be material. There are, it appears to me, only two 
alternatives* We must either hold that the status of the karnayan 
has nothing in it to make a decree against him binding on the 
tarwad, or that, in all cases in which he is sued or sues in his 
representatiye character, the tarwad is bound, cases of fraud or 
collusion only being excepted. Haying regard to the authori- 
ties already cited, I do not think we are precluded from affirming 
this latter proposition. The former proposition it would not be 
easy to reconcile with the Full Bench decision, which alone is 
binding on us« ' ^ ^ 
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'AN I will now consider the question apart from the recent oases 
and with reference to the position of kariiavan as understood in 
Malabar. I beliewe there can be no doubt that, prior to 1880, 
the theory that the tarwad was fully represented by the karnaYan 
was uniyersally admitted (see Varan akoi Narayanan Naniburi 
T, Varanakot Narayanan Naniburi{l)^ Kombi v. Lahslmi(2)^ 
Wigram's Malabar Law). It is noteworthy that, as long as Mr. 
Justice Hollow''ay, w^ho was intimately acquainted with Malabar 
Law, was in this Goui't, the theory does not seem to have been 
questioned. .In the Travancore State, I find from a recent judg^ 
ment of the Court there that it is maintained to the present 
day {Narayana v. Narayana{^)), It is unnecessary to repeat 
at length what has been said in several cases as to the rights and 
duties of the kamavan. He is the manager of the tarwad pro- 
perty ; he is entitled to possession of it even against the anandra- 
vans ; he is authorized, subject to certain limitations, to alienate 
the family property and to pledge the credit of the family. He 
cannot be removed from office at the instance of the junior 
members and dispossessed of the family property except on proof 
of gross maladministration. Apart from this, the junior members 
have no other claim against Mm except for maintenance. No 
claim for division of the property is admissible {Eravanni Bevi'- 
varman y, litapu Remvarman{^)^ Varanakoi Narayanan Numburi 
V. Varanakot Karayanan Niimhiiri{\)^ Tod v. Kimhamod liajeeip)^ 
Kmiuan v. Teriju(Q)), If the karnavan being so placed with regard 
to the tarwad, was, for many years prior to 1880, universally 
regarded as the person through whom the tarwad should speak in 
courts of law and was so treated by the courts, the remaining 
question is whether the Code of Civil Procedure forbids us to 
continue to treat Mm in the same way. This is a question which 
ought to be argued without reference to consideratione of conveni- 
ence or expediency, wMch, however, in my opinion, favour the 
maintenance of the old practice rather than its abolition. The 
argument used in several of the cases seems to have been that, 

, because the Civil Procedure Code does not provide for the case of 
karnavans as it does, for instance, for the case of executors, and 
does contemplate the joinder of all parties interested in the sub- 


(1) Lli.B., 2 Mad., 328. ^(2)’ I.L.B.,^5 Mad., _ 201. (3) 11 Travancore, L.E., 112* 

( 4 ) 1 .(SI Madf,'176, ( 6 ) IJj.B., 5 Mad*, L ' 
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ject matter of the suit, the anandravans of a tarwad cannot be 
affected bj a decree to which they are not parties either actually 
or constructively under the provisions of section 30. The general 
proposition that all persons intended to be prejudicially affected 
by a decree ought to be joined as parties to the suit cannot be 
denied ; but there are exceptions from this rule, and the question 
whether one person represents another is rather a question of sub- 
stantive law than of procedure. One of the classes of exception 
consists of the oases of which Bissessur Lall Sahoo Y. Maharajah 
Luchmessur 8mgh{l) is an instance. Another consists of the 
cases in which the principle is admitted that the female heiress 
under Hindu Law represents the estate in such a manner that 
a decree against her in a suit properly framed may bind the 
reversioner. These exceptions have been allowed and maintained, 
notwithstanding the provisions of the Civil Procedure Code. The 
section of the code to which we are specially referred are the 
30th and the 13th, explanation V, The 30th section is of a per- 
missive character. So far as concerns the principle involved there 
was nothing new in the provision. It had been acted on before 
the code of 1877 came into force {Srikhanti Narayanappa v. Indu- 
puram Ramalingamiji)). If it were shown to have been invoked, 
in the case of the karnavan and his tarwad, it might be said that a 
decree against a karnavan could, since the enactment of the Code, 
be no longer held binding on the tarwad, unless the procedure 
prescribed by the section were followed. But this is not so, and I 
do not think it can properly be said that a karnavan and his 
anandravans have ^ the same interest ^ in a suit brought by, or 
against, the tarwad. The interest of the former, with his right of 
management and possession and his obligation to maintain the 
junior members, is surely not identical with the interest of a junior 
member, who has a claim for maintenance only. The whole con- 
tention in favour of the vievr that the karnavan represents the 
tarwad rests on the fact that he is in a position of authority having 
obligations and duties to perform, for discharge of which superior 
rights in the tarwad property are conferred upon him. With 
regard to section 13, explanation Y, if it has any application to 
the case of a Malabar tarwad, it rather supports the view that the 
tarwad may be bound hy a decree' against the karnavan bona fide.. 
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litigating on its behalf.' I am disposed to agree with Kerna'iis 
J., in thinking that the explanation refers alike to claims made 
by a defendant and claims by a plaintiff. The conclusion at 
which I arrive is that the Gode of Givil Procedure does not prevent 
our giving effect to the theory of the kamavan’a representative 
character. I cannot help thinking that learned Judges have been 
induced to discountenance the theory on the ground that the 
interests of the tarwads require that all their members should be 
joined in suits concerning their property or obligations. It was 
observed in some of the cases that to allow the karnav-an to repre- 
sent ihe tarwad in suits would practically amount to allowing 
him to alienate tarwad property indiscriminately. No doubt, the 
remedy by suit impeaching the decree against their karnavan 
on the ground of his fraud or collusion, would not afford the 
anandravans a complete indemnity against the possible misconduct 
of the karnavan. But the inconvenience resulting is, I think, 
more than counterbalanced by the evil consequences, which have 
resulted from the departure from the old practice. The result 
has been that, although a man may have obtained a decree for a 
debt or for property against the karnavan and some of his anan- 
dravans, he has been exposed to successive suits by the remaining 
members of the tarwad. It is always open to some unoonsidered 
infant to re-open the litigation and insist on having the whole 
question re-tried. The rule of impartibility, which prevails accord- 
ing to Malabar Law, renders the consequences of an omission 
to join all the members of the tarwad, if they are to be deemed 
necessary parties, much more serious than it is in a similar case 
under the ordinary Hindu Law. Whereas, according to the latter, 
the creditor or the purchaser might, at least retain under Ms 
decree against the manager, the shai'e of that manager in the 
family property, in Malabar he is deprived even of that consolation 
when the court holds that a junior member of the tarwad may 
re-open a litigation w’^hich has been fairly conducted by his kar« 
navan and is persuaded to upset the former decree. In such a 
system it is not astonishing that a rule making the karnavan the 
exclusive representative of the tarwad should find a place. 

For these reasons I am of opinion that the question must be 
answered in the afBrmative, 

. Bubramaxia Aivar,, I. have also arrived, at the -same con-* 

elusion, and, uh-iny 0pimion,--'that is the conclusion 'to^ which the 
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pnnciple governing the case leads, there being nothing in the 
Code of Civil Procedure to preclude effect being given to that 
principle* 

The question here really turns upon the peculiar eharaeteristics 
of a Malabar family and the unique position which its karnavan 
holds* The family property is not liable to partition, except with 
the consent of all ; the right of the members other than the 
karna?an being practically limited to claim maintenance and to 
prevent the karnavan from waBting or improperly alienating the 
family property ; and the title to hold possession of the estate and 
to receive and expend its income is vested in the karnavan, not 
by the sufferance of the other members, but of right, which is 
indefeasible so long as he exercises his functions without injury 
to the family. , Therefore according to the substantive law to which 
he is subject, a karnavan is necessarily the natural representative 
of the family in all matters concerning it as between it on the one 
hand and outsiders on the other. 

The question is whether in litigation also, when it concerns the 
family, a karnavan is not entitled to represent all the other mem- 
bers so as to bring cases like the present within the exception to 
the general rule requiring all persons materially interested in the 
subject of a suit to be made parties to it, viz., even those not actually 
before the court are bound by the judgment given in a. suit, if 
their interest was sufficiently represented therein. Now it is 
conceded that, when a karnavan sties on behalf of - the family, he 
fully represents all its other members and an adjudication therein, 
if there is no fraud or collusion, is binding on the whole family 
{Bubramamymi v. Gopala{l)), It is obvious that in such cases it is 
not possible to maintain any other view. For the entire executiTe 
authority being exclusively vested in the karnavan, it is not open 
to the party sued by him to raise any objection to the action on 
the ground of the non- joinder of the other members, Byathamma 
V* Amik(2), A defendant in that position cannot, in common 
fairness, be allowed to be sued again and again by each and every 
member of the family after a suit instituted hy a karnavan had 
been properly tried and adjudicated upon. By parity of reasoning, 
then, it follows that a karnavan can be sued on behalf of the 
family. It is difficult to see how this 'conclusion can be avoided, 

(1) 10 Ma4., 22S.V , \ Ui Mai*, la". X: ' 
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unless the argument of the defendant based on the provisions of 
the Civil Prooedure Code were correct. 

The argument seems to be that, only when the special procedure 
prescribed by section 30 has been adopted, the ineinbers of a family 
not actually parties to the suit are bound by the decision pro- 
nounced in it, but not otherwise. N ow, it must be remembered that 
section 30 provides only for that class of case>s in which, owing 
to the circumstance that the persons interested are too numerous 
to be all conveniently brought before the court, and therefore the 
rigorous application of the general rule as to parties would work 
injustice, the rule has, as pointed out by the Lord Chancellor in 
Mozley v. AMon{l) see also Richardson r, Ha8tings(2),heenTelB,xed 
in comparatively modern times. It has also to be remembered that 
the representative under that section is constituted and-appointed 
by the court in the suit. But there are instances where, even 
though the difficulty with reference to the application of the 
general rule has nothing to do with the fact that the persons in- 
terested are numerous, yet the law does allow, apart from statute^ 
certain persons to prosecute or defend suits in their representative 
capacity, e.y,, Hindu widows with reference to reversioners ; other 
persons having an estate, analogous to that of a Hindu widow 
with reference to those entitled to take after such qualified owners, 
and so on. In the cases last mentioned the limited owners possess 
the representative capacity to sue or defend by virtue of their 
position. This, as already shown, is eminently true in the ease of 
a karnavan. Consequently he does not require the aid of section 
30 to be a representative, but has the inherent right to act as such, 
provided, of course, there is in the particular case no conflict 
between his own interest and that of the family. 

Nor does section 13, the only other provision relied upon, 
affect the validity of the conclusion arrived at. If the present 
ease falls within explanation V, that explanation fuUy sustains 
the view taken, since, with all deference to the opinion of Innes, 
J., in Vamdeva v, ]!^arayana(S)^ I think the explanation is cer- 
tainly applicable to claims by a defendant as well as to those by 
a plaintiff. But if that explanation does not apply, the case is 
one not strictly covered by any other part of the section. And, 


^ ( 1 ) X PMffips* Reports,. 13 143. ( 3 ) 6 Mad., 121 .: 
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as tie section is not exhaustive as to res judicata^ I think it does 
not affeot the correctness of the view taken here* ThereforCy 
nnless there is shown in the words of J essel, M.B., fraud or collu- 
sion or anything of that sort or that the Court was cheated into 
“ believing that the case was fairly fought or fairly represented 
when in point of fact it was not {Commissioners of Sewers of the 
City of London v. Gellatdyil))^ a decision in a suit^ defended by a 
karnavan in his representativa capacity, must be held to be bind- 
ing upon all those represented by him. 

The rule governing the present case being thus clear, argu- 
ments against it founded on expediency have no force. If it be 
said that to recognise the right of a karnavan to represent his 
juniors in litigation would prove detrimental to the welfare of 
Malabar families, it must be admitted it would be equally so in 
cases in which a karnavan sues as when he defends. Yet, in the 
former ease, the objection has not been considered good enough to 
hold that junior members are not bound by a decision obtained in 
the suit by the karnavan. How then can the argument prevail in 
the latter case? No doubt, in particular instances, it is possible 
and not improbable that junior members might find themselves 
unable to establish fraud, collusion or the like on the part of the 
karnavan. But I have no doubt that the hardship, likely to be so 
caused, will be small indeed when compared with that w^hich would 
result from answering the question before us in the negative ; since 
experience shows that, in the large majority of eases, the attempts 
made to re-open litigation once concluded after real and genuine 
contest are made by the same parties, the names of persons 
(possibly of those who had been fully cognizant of and who had 
acquiesced in the karnavan’s management of the previous litiga- 
tion) who unfortunately, for the successful party, had not been 
actually impleaded, being used for the promption of such subse- 
quent suits. No doubt representative litigation of the kind under 
notice is attended with some degree of difficulty. The difficulty 
however may, to some extent, be met by a judicious exercise of the 
discretion vested in the Courts in the matter of adding parties* 
But the difficulty cannot afford any Justiflcation for discarding 
the principle applicable to such cases^ A departure from it, in 
some of the decisions of this court which have been fuUy considered 
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by my learned colleague Shepbard, J., and whicli I therefore 
refrain from discussing, has, I am afraid, tended to foster unjust 
and yexatious litigation which can, I think, be stopped to a con- 
siderable degree by again enforcing the principle accepted and 
uniformly acted upon up to 1880. 

I concur therefore in answering the question referred in the 
affirmative. 

Davies, J.—I was at first disposed to adopt the view that all 
members of the tarwad ought to be impleaded either indmduaUy 
when few in number, or under the provisions of section 30 of the 
Code of Civil Procedure when numerous, for the simple reason 
that this course would have the effect of preventing any further 
litigation in connexion with the same subject matter. 

But now having regard to the representative character which 
the karnavan undoubtedly holds in all other affairs connected with 
the tarwad, it seems to me that if we overlooked that character 
in our courts of law we should be unjustly derogating from his 
status. 

Moreover, the only litigation that would he possible upon the 
judicial recognition of his representative character would he con- 
fined to actions founded in fraud on his part. The inconvenience 
caused thereby would, in my opinion, be far less than -what would 
follow from an inflexible rule requiring that in every case in which 
a tarwad was concerned all its members should be made parties, 
entailing in nine oases out of ten needless trouble and expense. 

I therefore also concur in answering the question in the 
affirmative. 

This second appeal coming on for final disposal, the Court 
{Shephard and Subramania Ayyar^ JJ.) delivered the following 
Judgment 

Judgment.— I t is said on the appellants'" behalf that there was 
a prior judgment in their favour, of which they might have availed 
themselves if they had known that the view of the law now taken 
would be maintained. But this prior Judgment was not pleaded, 
though it was open to the appellants to put it forward. 

On the facts as found by the District Judge, we must hold 
that he was right in dismissing 'the suit, and therefore the appeal 
is'dismissedi but without costs. . • . , ■ 



VOL. XX,] 


MADEAS 8EBIE8. 


:»S; 


:|^f ii;;; CIVIL. ■ . ■ 

'Before Mr. flmtice Subramanm Ayyar and Mr, Justice Boddam, 

(Depbistdaxt)^ Appeli^anTj- 

Eespoxbeots.’*' ^ 

Karnams in a permanently settled estate-— Regulation XXV of 180^, ss, 8, 11 — 
Regulation XXIX of 180^^ 3, 5 — Right to dismiss a karnam — Delegation of such 
right to lessees of samindari — Damages accrued hy a karnamls neglect of a 
statutory duty. 

The lessees of a zamindari are not entitled to sue for the remoYai of a karnam 
. .from office, though their lease contains a provision purporting to authorise them 
to appoint and remove karnams, but if they suffer any loss from the karnam’s 
neglect of his statutory duty, they are entitled to bring an action for damages 
against him. 

Appeal against the order of W. Dumergue, District Judge of 
Maduraj in appeal sait No. 594 of 1895, setting aside the decree 
of 0. Q-opalan Nayar, Subordinate Judge of Madura (Bast), in 
original suit No. 22 of 1895 and remanding that suit for disposal 
on the merits. 

The plaintiffs held from the Zamindar of Sivagauga a lease of 
his estate whioh^ inter alia, authorised them to proceed in their 
own names to exercise all the powers which would be exercised by 
the zamindar, including the appointment and removal of village 
karnams and other servants for the management and improve- 
ment of the said zamindari.'’^ The plaintiffs alleged that they 
had suffered loss . by reason of the omission of the defendant, who 
was the karnam of a village in the zamindari, to render due 
accounts and to perform certain other duties, and they sued to 
have Mm removed from office and for damages. 

The District Munsif held that the suit was not maintainable 
for the reason that the plaintiffs were not the proprietors of the 
zamindari and had not been registered as transferees under Eegu- 
lation XXV of 1802, sections. He; referred to OhertikomenY* 
Ismala(l), Rajah Vurmah Valia v. Eaci Vurmah Kunhi KuUy{%), 


, * A ppei^l against Order ,N'b."67':bf 1806.-. , 

(1) 6M.H.O.E., m, ' ■ / ^ ;X.L.E.,X- Mad., m 
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Valamarama y. Virafpa(i)^ Rammliandra y. Appayyai2)^ 8uhra« 
manya y. Somasundard(Z)f and Ayyappa y. YenlmtahrishnawM'- 

The District Judi^e held thal the suit was maintamable and 
get aside the decree and remanded it to be disposed of on the 
merits. He distinguished the oases cited by the Subordinate 
kludge and supported his yiew by a reference to 8yed Ah 8ml) 
V. Zamindar of 8alur[6)^ and Vi^imuigarmn Mahcifaja \\ Snrya-- 
narayana{Q), 

The defendant preferred this appeal. 

Mr. jK. B\ Grant for appellant. 

Mr* Norton and Mr. Ryan for respondent. 

Judgment. — If the plaintiffs haye, in fact, suffered any 
damage from a neglect of a duty imposed by statute on the 
karnam, thej- are entitled to bring a suit to reooyer such damage. 

Section 11 of Regulation XXV of 1802 does not restrict or 
take away this right. As regards that portion of the plaintiffs^ 
aotioHj which relates to their claim to remoye the karnam from his 
office, the first question is whether the plaintiffs in their right as 
lessees (independently of the clause in their lease purporting to 
transfer to them the right to bring such a suit) can maintain that 
portion of their claim. Section II clearly gives this power to the 
zamindar or proprietor and to no one else. Inasmuch, therefore, 
as the plaintiffs’ assignment does not make them proprietors or 
zamindars within the meaning of the Eegulation, they cannot sue. 

Section 5 of Regulation XXIX of 1802 cannot he read as con- 
ferring a general right to bring such an action on any person 
interested, hut must be read in conjunction with section 11 of 
Eegulation XXV already referred to. 

The next point raised by plaintiffs’ counsel was that the 
zamindar had, by a special provision in the plaintiffs’ lease, 
assigned to the plaintiffs the right to bring a suit to remove 
karnams and therefore the plaintiffs were entitled to maintain 
this part of their claim. 

Haying regard to- the nature of the power in question, we 
think it was not' on© which equld he transferred. Dekgata potest m 
mn potest delegarz, * . 
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We therefore think that plaiiiti& cannot maintain so much kdmiea- 
of their action as relates to the removal of the defendant from 
his office. The order of the District Judge remanding the suit Ork. 
for trial, so far as the plaintiffs’ right to claim, for damages is 
concerned, is right. It must, however, he modified as to the 
remainder of the claim and the suit to this extent be dismissed. 

Each partj must bear their own costs of this appeal. 


APPELLATE CIVIL. 


Before Mr. Justice Subramanm Ayyar and Mr. Justice Boddam, 
SDBEAMANIA AYYAE (Dependant), Appellant, No. 2, 


November 12 


SITHA LAKSHMI (Plaintiff’s Eepresbntative), Eespondent.*^ 

Transfer of Property Act — Act IV of 188 s. 127 — Onerous gift to an infant — 

Acceptance. 

Land was given by the defendant to the wife of the plaintiff burdened with 
an obligation, vShe accepted the gift and died in infancy leaving the plaintiff 
her heir. The plaintiff now sued to make good his title to the land against the 
donor ; 

that the gift was complete as against the donor and that the plaintiff 
was entitled to a decree. 

Second Appeal against the decree of T. Eamachandra Ran, 
ordinate Judge of Triohinopoly, in appeal suit No. 154 of 1893^ 
reversing the decree of G. Narasimhalu Naidu, District Munsif of 
Kulitalai, in original suit No. 363 of 1891 . 

The plaintiff sued as the heir of his wife who was the daughter 
of defendant No. 2, and died when an infant, to recover certain 
land which had been given to her by her father under a deed of 
gift which was in the following terms : — 

'^Deed of gift in respect of Kanjakani (dowry), dated 1st 
Eehruary 1889, executed by Subramania Ayyar, son of Eangaier, 
Brahman, saivite, ' cultivator,. '.'-residing at Mntharasanallur, 
“ Triohinopoly Taluk, to Yenkatasubbammal, wife of Somarasam- 
'' pettah Gopalaier, and my eldest daughter, Brahman, saiyito and 
housewife residing at the said Mntharasanallur, is as follows 


^ Second Appeal^Npt aSl ctf 189k , ' 


148 


THE INDlATf LAW EBPOBTS. 


[VOL. XX. 


Bubeamania' 

; A.YTAB 
V* 

SiTHA 

' Lakshmi. 


“ ^ As I kave, with perfect willingBess, made a free gift to yon on 
Hkis date for Manjakard’fdowry), nanjak, survey No. 591, letter 
Aj NanJantMratku, Kattalai, decimal. 86, — ‘said No. letter 
‘ decimal 32--No. 592, nanjaks classed as pnnjali, decimal 7 or 
total acre 1, decimal' 25, tpgetker , with all tke sa-miithayams 
‘ appertaining tkere to, yon will not only yourself enjoy the said 
‘‘ lands as long as tke son and tke moon last, but also, your issue 
^ will kold and enjoy tkem witk absolute rights. Out of tke debt 

* I have now borrowed from Matharubootkamier of Kottaimal 

* Agrakaram, on tke security of tke said land, tke balance still 
^ due, after deducting Bs. 200 wkick I have, on this date, asked 


‘my brother-in-law Natasaier to pay, after executing in his favour 
“ ‘ documents witk certain particulars, is Es. 255, including tke 
‘“principal and interest. This sum of two hundred and fifty-five 
“ ‘ rupees^ you will, yourself, pay out of the income of tke aforesaid 
‘land, and you will yourself enjoy tke said lands witk absolute 
“ ‘ rights and live in happiness. Tke former enjoyment of the said 
‘“lands was mine, and tke present enjoyment is yours. There is 
“ ‘ no other prior encumbrance in respect of tke said land. To this 
“ ‘ effect, I executed a deed of gift in respect of Manjakani (dowry) 

. “ ‘ in favour of Yenkatasubbammal witk my consent. Tke said 
“ ‘lands are worth Es. 800.^ ^’ 

The land had since been leased by tke plaintiff to defendant 
No. 1 who did not defend tke suit. Defendant No. 2 witk whom 
he was stated to be acting in collusion pleaded that tke gift was 
not binding on him for tke reasons that it was not accepted by the 
donee, and was burdened with an obligation which she being an 
infant could not elect to undeii^ake. 

Tke District Munsif upheld tke first plea and dismissed tke 
suit* 

Tke Subordinate Judge on appeal reversed his decree^ 

Defendant No» 2 preferred this second appeal. 

Koihandarama Ayyar for appellant. 

Seshagiri Ayyar for respondent. 

JunuMEHT. — The Subordinate Judge has found as a fact that 
tke property^ given was delivered to and accepted by the deceased ’ 
minor, wife of tke plaintiff,', who now sues for the property given* ' ■ 

It is contended before ns; that 'inasmuch as the deed' of gift m-*" 
posed an oHigation on;tlie ddnee^^and^tk donee died a minor, there 
; ip no complete, ,, gift whipli'^^ ■ . 
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We think the gift is complete. Section 127 of the Transfer 
of Property Act only gives the minor the right to repudiate on 
attaining majority, such repudiation became impossible in the 
present case. 

The decision of the Subordinate Judge is right. 

The second appeal fails and is dismissed- with costs. , 


-APPELLATE CIVIL. 

Before Mr. Justice Shephard and Mr* Justice Davies, 

PEB'JDA SUBBAEAYA OHETTI and othbes (Plaintiffs), 
Appellants, 

Q-ANGA BAZULUNGAEU and othees (Defendants), 
Respondents.’^ 

Mortgage— 'Covenant to inter eat— Interest post diem. 

In a suit on a mortgage, it appeared that the instrument sued on was executed 
to secure a sum of money arrived at by calculating interest on sums previously 
due by the mortgagoi'S, and it was expressed to be for securing the payment of 
that prinoipar together with interest as it might accrue annually. There was 
also a provision for compound interest. The principal was payable on 14th July 
1886, and there was no express stipulation to pay interest after that date . 

Beldi that the mortgagees were entitled to interest for the subsequent period. 

Appeal against the decree of E. J. Sewell, District Judge of 
North Arcot, in original suit No. 33 of 1893, 

The plaintiff sued upon a mortgage document, dated 19th 
December 1882, to recover principal and interest amounting 
together to Es. 10,878-10-0. This sum comprised interest com- 
puted for the period subsequent to 14th July 1886, and it was 
argued that interest should cease from that date. 

The mortgage document omitting formal parts was as^ 
follows 

On looking into the account up to date in the presence of 
our gumasta Eamaraju Narayaniah, the Amount, including the 
^tprihoipal and the interest in respect'' of; the: bond executed on the : 

\ r - * AppeH 113 of 133^1 , 
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“ 14th NoYember 1879 to you aud to your brother Gheugalroya 
“ Ohettij is Es. 7,106-9-0> -excludhig the amount of Es. 3^553-4-6 
contained in the bond executed by us to-day to your brother 
Ohengalroya Ohetti, we are indebted to you Es. 3j553-4**-6, 
which is to be giren to ''you, Es. ' 1^219-6-0 being the' amount^ 
^‘interest included, for the cloths and other things given by you 
from the first of Tai in Pramadi year up to this date and Es, 25 
the cost of the stamp ; in all, Es. 4, 797-1 0-6. Therefore, for the 
‘‘ payment of the principal and the accrued interest at the rate of 
I rupee for Es. 100 per mensem, we have hypothecated to you 
“ also the village of Arungolam No. 193, including the hamlet of 
Vemulnayudi Khandrika situated in Nemali Division, Ohirutani 
Taluk, Ghirutani Sub-District, Oarvetinagaram Samstanam, 
North Areot District, which is the minor^s ancestral property, 
our inamti enjoyed by our forefathers and afterwards by our- 
“ selves, and which is in our possession and enjoyment; the tanks, 
‘‘ channels and fountains related thereto ; all the profits and rights 
“enjoyed by us: this village is hypothecated on 29th June this 
“ year to Pedda Munusami Naidu (son of BoUini Appasami 
“ Naidu) and others residing in Velanjeri village, Ghirutani Taluk ; 
“ it is hypothecated to your brother Ohengalroya Ohetti this day. 
“ Hence the particulars of arrangements made for the payment of 
“ the said debt. Prom this date forward, we will continue to pay 
“ the interest due on the 30th of Panguni of each year. If we fail 
“ to pay the interest according to the date fixed, we will continue 
“to give interest on that interest amount. We will pay the 
“ principal amount of rupees by the end of Ani of the Parthiva 
“year; and we will take back this bond paying ofi on the one 
“ occasion principal and the interest that may then become due 
“ exclusive of the payments made.’’ 

The District Judge referred to Mansab Ali v. Guluh Ghand{l)y 
and held that interest was not payable as such after the due date 
and it could not be awarded as damages by reason of the operation 
of Limitation Act, schedule II, articles 116 and 116, and he passed 
a decree in accordance with this ruling. 

The plaintifi preferred this appeal. 

.. Mr. Suhramaniam for appellants. 

Sadagopachariar mASeshagiri Ay gar for respondents. 

^ (i) 86, : G '■ 



The Judgment of the High Court on the question of interest 
was as follows : — 

JtrnGMENT. — iVo points are raised' in this appeal." 'The; first 
relates to the elaiiii for interest accruing after the due date fixed 
Jorthe^pa^ymeiit^ of, the ^principal in the mortgage instrument of the' 
19th December 1882. The District .Judge considers that, the 'in- 
strument contains no stipulation, express or implied, to pay interest 
after the 14tli July 1886, by which day the mortgagor undertahes 
to pay the prineipaL He refers to one of the numerous cases 
dealing with the question of interest payable under a mortgage. 
It is not necessary to discuss those cases, firstly^ because the ques- 
tion is entirely one of construction to be answered mth reference 
to the language of the particular instrument, and secondly^ because 
we have a recent ruling of the J udioial Committee by which we 
must be guided in construing that instrument. {Matimra Das y . 
Raja Narindur BahaduT{l). 

In this case, after stating how the sum of Rs. 4,797-10-6 has 
come to be due, the instrument goes on to say that for the pay- 
ment of the principal and interest which may accrue at the rate of 
f rupee per cent, per mensem we have hypothecated, &c/^ Then 
the property is described and the instrument proceeds to state how 
the money shall be paid. The interest is to be paid on the SOfch 
Panguni of each year, and in case of default compound interest. 
The principal is to be paid by the end of Ani of the Parthiva, year. 

Now, it is true that there is not in terms a stipulation to pay 
interest after the end of Ani in the year Parthiva, and hence it is 
argued that the parties did not intend such payment to be made. 
But we have to look at other parts of the instrument besides the 
covenant to pay the principal on a fixed date. The amount found 
to be due and secured as principal is arrived at by calculating 
inteiest on sums originally due by the mortgagors, and the hypo- 
tlieoation is expressed to be for the payment of that principal and 
interest as it may accrue. That seems to'.. show that interest was 
to be paid in the future as well as in the past. '1’'hen there is the 
clause providing for compound interest which certainly points to 
a liability for interest aeoruing after the due date... These pro- 
visions are more consistent than otherwise- with an intention which ■ 
in itself is the most probable one,, .when,;’' to. use the language of' 

, , , : f •' y ‘ m la Ah.,'.3a . 
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Pbddjl the Judicial Committee, regard is had to “ the ordinary expectations 
of persons entering into a mortgage transaction.” We should 
^ only he defeating those expectations if vre held with the District 
LTOSAso. Judge that the mortgage document carried no interest after the 
due date. We are, therefore, of opinion that according to the 
right construction of the instrument the mortgagor incurred the 
obligation to pay interest on the principal amount remaining 
unpaid on the 14th July 1886. 


APPELLATE CIVIL. 

Before Sir Arthur J. S. OolUns, Kt., Chief Justice, and 
Mr. Justice Benson. 

j^ggg_ SANKiEAN (Eespondent), Appellant, 

August 5, 25, 

V. 

EAMAN KTJTTI and othebs (Appellants), Ebspondents.**^ 

letters Patent, s, IS — Appeal under Letters Patent — Chnl Procedure Code^ s, S88 
— Powers of Appellate Couf't under 3 , S88* 

A Judge of the High Court when hearing an appeal under Civil Procedure 
Oode, section 588, against an erroneous order of remand under section 562 maj, 
if he thinks fit, pass a final decree in the suit instead of merely remanding the 
suit to the Lower Appellate Court. Ho appeal lies against such decree under 
Letters Patent, section 15, 

Appeal under Letters Patent, section 15, against the judgment of 
Mr, Justice Parker, in appeal against order No. 18 of 1894, setting 
aside the decree of E, K, Erishnan, Subordinate Judge of South 
Malabar, and restoring the decree of T. A. Bamakrishna Ayyar, 
District Munsif of Ohoughatit, in original suit No. 404 of 1892. 

The facts of this case and the nature of the earlier proceedings 
appear sufficiently for the purposes of this report from the Judg- 
ment of the High Court, 

This appeal under the Letters Patent was preferred by the 

plaintiff, 

Sankaran Nay at for appellant. 

$mdmra Ayydr for respondents. 

Appeal Ho, 16 of lS95f 
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Judgment. — Plaintiff and defendants Nos, 1 and 2 are brothers. 
Third defendant is their father. All four form an undiTided 
family of Tiyans following the Makkattayam rule of inheritance. 
A kanom was granted by a land-owner in the name of the first 
defendant. On redeeming the kanom, the landlord paid into 
Court the amount of the kanom, together with compensation for 
trees and a house on the land redeemed. The decree in the suit 
(original suit No. 29 of 1892) directed that all the money should 
be paid to first defendant, as the kanom was in his name, 
^unless defendants Nos. 2, 3 and 5 ^ (the present second and third 
defendants and plaintiff) * sue to establish their right to it.’ 

The plaintiff alleged that the kanom and the trees, for which 
compensation was paid, were joint family property, but that the 
house was his own sole property, haying been built solely with 
his own funds. He sued for a declaration of his right to recover 
his one-fourth share of the money deposited for the kanom and as 
compensation for the trees, and for a declaration of his right to 
the whole of the money deposited as compensation for the house. 

The third defendant supported the plaintiff’s claim. The 
first defendant claimed the whole of the money as his own on the 
ground that the kanom was not joint family property, but his own 
acquisition. The second defendant alleged that all the property * 
was jt)int family property. The District Munsif found that the 
suit for a bare declaration was not sustainable with reference to 
section 42 of the Speoifio Relief Act, and also that plaintiff with- 
out suing for partition could not sue for a declaration of his right 
to a share of the joint family property, nor for a declaration of 
his sole right to the compensation for the house since the latter 
had become merged in the family property. He 'therefore dis- 
missed the suit. The Subordinate Judge reversed this decree and 
remanded the suit for trial on the merits, holding that the plaintiff 
could maintain the suit as framed. Against this order of remand 
the first defendant appealed to the High Court and the appeal was 
heard by Mr. Justice Parker sitting alone. He held that the 
passing of the decree in original suit No, 29 of 1892 gave the 
plaintiff no cause of action for a declaratory suit, though it was 
open to plaintiff to sue first defendant for the value of the house, 
if the latter belonged to the plaintiff, and also that plaintiff could 
eue for Ms sbare of the, family ''property^'^ for bis share of ■ 
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a particular part of it. He, therefore, set aside the order of the 
Suhordiiiate J iidge and restored that of the District Mtinsif. 

Against this order the plaintiff now appeals nnder section 15 
of the Letters Patent. 

A preliminary ohjeetion is raised that, as Mr. Justice Parker 
order was passed under section 688, Oiril Procedure Code, such 
order is final under the last clause of that section, and is not open 
to appeal. 

We have no doubt but that the objection is valid. Section 588, 
Civil Procedure Code, is by section 632 of the same Code declared 
to be applicable to the High Court, and the right of appeal given 
by section 15 of the Letters Patent against an order of a single 
Judge of the High Court is subject to the limitations prescribed 
by the Code of Civil Procedure, Aehmja v. R{(tn(welu{l)^ ' 

It is. however contended that section 588 only empowered Mr. 
Justice Parker to determine whether the order of the Subordinate 
Judge in remanding the suit was right or wrong, but di.d not give 
him jurisdiction to go further and pass a decree in the suit, as he 
did when he restored the District Munsif’s decree dismissing the 
suit, and in support of this contention it is pointed out that had 
Mr. Justice Parker merely decided that the Subordinate Judge’s 
remand was wrong, and remanded the suit to him for disposal 
according to law, instead of himself restoring the District Munsif ’s 
decree, then the plaintiff would have been entitled to a second 
appeal to a Division Bench of two Judges of this Court in the event 
of the Subordinate Judge dismissing his appeal ; whereas by the 
procedure adopted by Mr. Justice Parker, the plaintiff is obliged 
to abide finally by the opinion of a single Judge of this Court on a 
point of law instead of being entitled to have the point decided by 
a Bench of at least two J udges. Such a result may be to some 
extent anomalous ; but the existence of an anomaly does not justify 
us in overruling the provisions of the law. That the Court when 
hearing an appeal under section 588, Civil Procedure Code, against 
an order of remand under section 562, Civil Proceduro Code, may 

■ deal'with^^ the "" Lower OoiirPs decisions on the 

' preliminary point, and may, if j-t sees fit, pass a final decree in the 
suit, instead of merely remanding the suit to the Lower Appellate 
Court, has been decided by the' High ^ Courts of Calcutta and 
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Allakabad in Loki Mahio v. Aghoree Agail Lall(l) and Hasan. A!i 
?. 8iraj respectively, and this appears to be also the 

view taken by the Pull Bench of the Bombay High Oourt in Bkau 
Bala V. Bapaji and by the Full Bench of the Alhihahad 

High Court in Badam v. Spankie, J., dissenting. It 

has also been so decided by a Bench of this Court in Kothandarama* 
sami Naidu v. Krishnasami Naicken{b) . We see no sufficient reason 
for dissenting from these authorities. 

The result is that the order now appealed against must be 
regarded as having been legally passed under section 5*^8, Civil 
Procedure Code. Such an order is not open to appeal under the 
Letters Patent. We must, therefore, dismiss this appeal with 
costs. 




APPELLATE CIVIL. 

Before Mr, Justice Subramania Ayyar and Mr, Justice Davv'S, 
TIEUPATI EAJU (Defeotant No. 3), Petihokee, 


1896. 

Noveinber 30. 
December 1. 


VIBSAM EAJTJ ato akothbr (DsFENOAifTs Nos, 1 and 2 ), 
Ebspondents. ^ 

Oivil Procedure Code — Act XIV of 1882, s. 470 — Inter-pleader suit — Act IX of 
1889 — Provincial Small Cause Courts Act^ sclied, 11^ arts, 11 and 14 — Claim for 
compensation awarded under Land Acquisition Act. 

Land baving been compulsorily acquired under Laud Acquisition Act for the 
purpose of tbe Eai^fc Coast 'Railway, tbe^ compensation was fixed at Rs. 468. A 
conflict having arisen as to tbe right to receive the compensation and the District 
Oourt having declined to determine, it under Land Aoqxiisition Act, section 15, an 
inter-pleader suit was instituted on behalf of the Secretary of State in the Court 
of the District Munsil The decision of the District Munsif having been confirmed 
om appeal, the unsuccessful claimant preferred a petition to the High Court under 
section 622, Civil Procedure Code : 

Eeld, that the inter-pleader suit was not within the jurisdiction of a Pro- 
vincial Small Cause Oourt and was rightly brought on the ordinary side of the 
District Munsif’s Court and consequently where the petitioners remedy was by 
way of second appeal the petition for revision was not admissible. 


(1) LL.R., 5 Calc., 144. (2) LL.E., 16 All., 252. 

(3) I.L.K,, 14 Bom., 14. (4) LL.E., 3 AIL, 675. 

(5) Letters Patent Appeal Fo. 35 of 1894 unreported, _ 

* Oivil- Eeviaion Petition Fo. 201 of 1$96* h; ■ 
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PiTiTioN toadei Ciyil Procedure Code, sectiou 622^ praying the 
High Court to reyise the, deoreeuf H. E. Farmer, District Judge of 
- Tkagapatam, in appeal suit No. 396 of 1894, affirming the decree 
of T. Jauakiramayya, District Munsif of Vizagapatam, in. Original 
Suit No. 265 of 1898. 

This was an inter-pleader suit instituted on behalf of the 
Secretary of State under the following cireumetaiiees : — 

Certain mirasi land was compulsorily acquired for the East 
Coast Eailway and a sum of Rs. 468-'12-0 wm fixed as the com- 
pensation for it. Defendants Nos. 1 and 2 were in possession of 
the land and claimed it as their property, although it was once 
admittedly the karnam’s seryice inam. The third defendant was 
the working karnam and he claimed to be entitled to the land as 
such and consequently entitled to the money. The matter had 
been referred by the Collector to the District Court under Act X 
of 1870, section 16, clause 5 ; but the court declined to interfere on 
the ground of want of jurisdiction and neither of the defendants 
had since made good his claim to receiye the compensation money. 
The District Munsif decided in favour of defendants Nos. 1 and 2 
and his decision was confirmed by' the District Judge. 

Defendant No. 3 preferred this petition. 

Mr. Satya for petitioner. 

Paitahhirama Ayijar for respondents. 

Judgment. — The Collector having done all that he could do 
under the Land Acquisition Act was not, in our opinion, precluded 
from bringing this suit in an ordinary Civil Court, there being 
no prohibition by any enactment against his doing so. The next 
question is whether the suit should have been brought in a Small 
Cause Court, assuming that there was one having jurisdiction up to 
Rs. 500, which appears not to have been the case. Having regard 
to article 14 of the second schedule of the Provincial Small Cause 
Courts Act, which excludes suits for the recovery of compensation 
paid under the Land Acquisition Act from the Small Cause juris- 
‘dietion, we tMnk the present, which is a substantially similar suit, 
did not lie in the Small Cause Court, as it involved, n.ot iiicidontally 
but necessarily, the determination of a title to land, and would 
consequently fall under article 11. In this view, a second appeal 
_lay; and a/petition for /reyision, is not admissible.,,, It is accordingly 
dbmissed with * ■■■ ' 
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Before Mr. Justice Subramania Ayyar and Mr. Justice Boddam. 
PUTHIANDI MAMMED (Plaintiff), PETmoNiii, 


NTove-mbar 13. 


ATALIL MOIBIN (Defendant), Ooxtnteb-Petitionee/^*^ 

Transfer of decree— Suhsetjiient attachment in esaecuiion against transferer, 

A transferred a, deeree to B wlio recovered part of the amount due under it 
and ivas prevented from recover ing the rest by an attachment of the decree in 
execution proceedings against A : 

Heldf that A was liable to pay compensation to B. 

Petition under Small Cause Courts Act, section 25, prajing tlie 
High Court to revise the proceedings of S. Suhhajyarj Sub- 
ordinate Judge of North Malabar, in Small Cause suit No. 417 
of 1895. 

Suit to reeoTer Es. 100 and interest. The decree in Small 
Cause suit No. 1300 of 1890, -which was passed in favour of present 
defendant, was assigned by him to the plaintiff. The plaintiff 
recovered a portion of the decree amount, but failed to recover the 
rest because the decree, of which the assignment had not been 
completed by the recognition of the court, was attached in exe- 
cution of a deci'ee against the defendant. The plaintiff sued to 
recover the amount which he had failed to realise. 

The Subordinate Judge was of opinion that the plaintiff’s 
failure to recover the rest of the money payable under the decree 
was the result of his own laches in failing to adopt the procedure 
described by Civil Procedure Code, section 232, and that the 
defendant accordingly was not liable to pay ‘damages. He distin- 
guished Kfislinan v. SanMfa Varma{l) and dismissed the suit. 

The plaintiff preferred this petition. 

Mr. Krkhnan for petitioner. ■ 

Bym Nmnbiar for counter-petitioner. , 

Judgment. — All that the plaintiff got in law for the money 
he paid to the defendant for the transfer of his decree was -an 
agreement to transfer it, not a complete transfer until recognised 
by the court. The completion of the transfer in this case was 


* Civil Setisioa Petition NOt 851 of 1895.., , - 
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preveixted hj ilie attachment of the decree for the defendant's 
dehts, and it was the defendant’s duty to do all that was necessary 
to complete the transfer by removing the obstacle, the attachment. 
This he did not do and made, it impossible for the transfer to the 
plaintiff to be completed by the recognition of the court. 

In these circumstances the plaintiff was entitled to succeed in 
his action. We must set aside the decree of the Subordinate J udga 
and decree the claim with costs and interest at 6 per cent, thereon 
from the date of plaint till date of payment. 

The petitioner is entitled to his costs in this court. 


APPELLATE CIVIL. 

Before Mr, Jtisike Suhramania Ayyar and Mr. Jmtice 

METBU AYYAE (Pubchasee), Fetitiokeb, , . 

■' 

EAMASAMI SASTEIAL aw anothek, CouNTEE-PETirioNEBs.'*^ 

Civil Procedure Code-^Act XIV of 1882, «. S10«A (a) — A^ppUcntion io $et aside 
Deposit hy judgmenUdebior of the amount of debt — Poundage money, 

A judgment-debtor, whose laud had been sold in execution, is entitled, to bar* 
the sale set aside under Ciril Procedure Code, section 310-A (^), if he deposits 
5 per cent, of the purchase money including that deducted by the court for 
poundage and fulfils the requirements of clause {h) even though something more 
on accouiit of the poundage- was recoveiable from him under the head of costs. 

Petition under Civil Procedure Code, section 622, praying llie 
High Court to revise the proceedings of N. Sambasiva Ayyar, 
District Munsif of Tiiuvadi, on misoelkueons petition Ho. 840 
of 1895. 

The petitioner, who was ti e jn-lgnient-dehtor in original suit 
Ho. 164 of 1893, preferred the above application under section 
SIO-A i.ff) of the Civil Procedure Code applying that the sale of 
isertain immovable property which had taken jilace in execution of 
that decree be set aside, on his depositing the amount specified in the 
proelama.tion of sale together vtith 5 per cent, on the purchase 
money, Phe purchaser ohjeoted saying, as was stated in the 

/ No. ISO of 1806. ’ ■ ' 
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judgment, that lie lost per cent., as a poundage of 6| per cent, 
was deducte i from the purchase money he had deposited. 

The District Munsif held that the requirements of th© section 
had been satisfied and aecordingly he set aside the sale. 

The purchaser preferred this petition. 

8. Subramama Ayyar for petitioner. 

Counter-petitioners were not represented. 

Judgment. — Admittedly the judgment-dehtor paid the 5 per 
cent, required under clause {a) of section 310- A of the Code of 
Civil Procedure, upon the whole amount of the purchase money 
including that deducted by the court for poundage. Under that 
clause he is not required to do any more. Having also fulfilled the 
requirement of clause [h) he was entitled to have the sale set aside, 
even though something more on account of the poundage was 
recoverable from him under the head of costs provided for in the 
last clause of the section 310-A. The petitioner was therefore 
wrong in opposing the setting aside of the sale. His course was 
to have applied to the court for the recovery of what he was 
entitled to under sections 315 and 810-A. ; - ; „ , 

The petition is accordingly dismissed. ; . 


APPELLATE CIYIL. 


Before Sir Arthur J, H, Collirs, Kt, Chief Justice^ and 
Mr, Jmtice Benson, 

TENEATASUBBAEAYA CHETTI and anotheb (Couktsr- 
Petitionees), appellants, 


ZAHINBAE op KAEVETINAGAE (Petitionir), 
Bespondbnt.’*^ 

Ci'^il Frocei'i&re Oode — Aci 117 of 1882, ss, 291, 311 — MateAal irregularity — 
Substantial loss. 

Where a materia-l irregnlarity is proved to ' have occiirrod in the conduct 
of a court sale, and it is shown that the price realisedis, much below the true 
value, it may ordinarily be inferred that the low price’ was a consequence of the 
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Wh^r sM? irijonined under .eotion 291, the proTisioM ot that aeoUon 
must be followed wit. exactitude. . , t ^ ^ WA-rf. 

A +1.P order of B. J. Sewell, District J udge of D oitli 

Appea. against the order ol 

Arcot, passed on execution petition Wo « 

an application in Original Suit No. o of 1884. ^ 

ol-tain land having been brought to sale in execution of the 

above-mentioned decree, the judgment-dehtor preferred the above 

petition under Civil Procedure Code, section 311, praying tha, 

the sale be set aside on the ground of material ^ “ 

conducting it, which, as it was averred, had caused substant . 

The^istriet Judge found that the land had’ been sold for much 

below its value and he said, ,, 

“ If therefore, any material megulaxity in publishing the 
“sale can he proved, the substantial injury to the zammdar 

“ cannot be disputed. , r j> 

“ It is admitted that petitioner got the proclamation of sale 
“ issued in August 1891 for sale in September 5 891 ; but, by agree- 
“mentwith petitioner, got the sale postponed five times to take 
“ place without any fresh proclamation until it was eventually held 
« on 29th October 1891. 

The Ameen, who conducted the sale, deposes that all sales 

“ are published hy beat of drum ; but that, on October 29th, 
“this was not done as he could not find the monigar to get the 
“ publication so ordered. 

“ The result was that there was practically no notice at all of 
“the sale. The amount of notice given by the proclamation had 
“ been waived (petitioner, no doubt, being a consenting parly to 
“this). But, in the absence ot such proclamation and the usual 
“ notice by tom-tom, there was really no publicity whatever given 
“to the sale. 

“I think this y^as a material irregularity. In the second 
“ place, the counter-petitioner concealed the existence of any 
■ prior incumbrance* ’ ' The counter-petitioner examined, admits 
“ that he had notice of liistnama Oharlu’s mortgage from the Suh- 
“ Registrar’s cestiftoate which mentioned it. His only explaua* 
- :.“tion is that,, as. the dA of the mortgage was 1878, ho oonoludod 
*Hhat, in 1888, rit: was ,&pced^b^^ so ho stated in 


if; 
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Ms execution application that the property was to be sold free of 
incojnbranees. 

But he admits that he had made no inquiries of Kristnama 
Oharlu as to whether there had been any payments or written 
acknowledgmeiit to beep aliye the mortgage. As a matter of 
faotj the mortgagee had actually sued out a decree. The mort-* 
gage, as the certificate showed, was for a very large sum, so that 
the counter^petitioner could not really have supposed that it had 
^‘^been allowed to lapse. Ido not believe his statement that 'he 
said the property was free of incumbrances because he believed 
Kristnama Charlu^s mortgage was barred. I believe his object 
was to keep Kristnama Oharlu in ignorance of his attachment 
“ and sale. 

The fact, that the sale was held free of incumbrances upon a 
false statement to that effect in the application, is, I think, a 
material irregularity.^’ 

In the result the District Judge refused to confirm the sale and 
directed a fresh sale to be held after due notice. 

The decree-holders preferred this appeal. 

Bamachandra Ban Saheh and Kuppusami Ayyar for appellants,,. 

Mr, Snbramanimn for respondent. 

Judgment. — Though such irregularities as have oceurred are 
mainly due to the 5;amindar’s repeated applications for adjourn- 
mentj yet, on considering all the facts of the case, we are not 
prepared to hold that the District Judge was wrong in regarding 
the irregularities, especially the omission fo have the sale tom- 
tomed, as material and welhink that where a material irregularity 
is proved and it is also proved that the price realized is much 
below the true value, then it may ordinarily be inferred that the 
low price was a consequence of the irregularity, even though the 
manner in which the irregularity produced the low price be not 
definitely made out. We therefore dismiss tliis appeal but without 
costs. 

We observe that the orders of the District Judge adjourning 
the sale did hot comply with the provisions of section 291, Civil 
Procedure Code, which require that adjournments shall be to a 
specified day and hour. It is of the utmost importance that in 
these matters the exact provisions pf the. Code should be, followed. 
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SEIMANT EA.TAH TAELAGADDA MALLIKAEJDNA PEA- 
SADA NAYUDU BAHADUE GAEU, Appellakt, 

AND 

MAKERLA SBIDEVAMMA and othens, Ebspondnnts, 

[On appeal from tlie Higli Court at Madras.] 

' Mlection of debt on succession — Certificate ofheitsh'p — Acts XXVII 0 / iSGO and 
VII of ISS9— Right of succeeding trustee to collect. 

In a suit brought by a widow who had succeeded her husband as ti’usteo of 
an endowment for a debt due thereto ; 

Held, that she was not suing as being entitled to the effects of her decease d. 
husband, or for payment of a debt due to the estate which had been his, but that 
she was suing as representing the endowment in the capacity of a trustise of it% 
money. Accordingly, neither Act XXVII of 1860 (collection of debts on succes* 
Sion), section 2, nof Act VII of 1889 (the Succession Certificate Act), section 4, was 
applicable to her claim, and her not having obtained a certificate of lieirship to 
her husband’s estate did not disentitle her to a decree. 

Appeal from a decree (27tli April 1891) of the Hijrli Courts 
affirming a decree (20th December 1889) of the District Judge 
of Kistna. 

The suit out of which this appeal arose was brought ou the 
27th March 1889 by Makerla Sridevamma, first respondent on 
this appeal, styling herself Manager and Dbannakarta of the 
Annapurna Choultry., She was the widow of Makerla Eagunatha 
Nayudu, son of Veokataswami Nayudii. Both the father, who 
founded, endowed and managed the choultry, and the son, who 
succeeded him. in tlie management, died in 1879. On the death 
of her hoshaud Sridevamma became manager. 

The first defendant, who was now appellant, was the ^iarnindar 
who, as holding an impartible estate, defended the partition suit 
relating to Devarakota in Mallikarjum ?. Durga{l). 

On the 30th January 1876 He gave the following: Promissorj 
note, dated the 30th January 1876, executed by Srimant Eaj ah 
'Tarlagadda Mallikarjuna Prasada ■ Nayudu Bahadur, Zamiiidar 
^ G-aru,in favour of Makerla Eaghunatha Bao Nayudu G*ara 

FrmM! Ifords WArsO'jv, ■ .EuSHousii aud Datbt, «,u<| Sir B. OmcM, 


■ 1897, 
March 18. 



“ As I have this day borrowed from you Es. 12,000 in cash, ont 
' ''* of the funds settled by you and your father for the upkeep, of the 
Annapurna Choultry caused to be built by your father in Bandar 
for the purpose of paying off .the peishkmh and other Government 
dues payable in respect of my estate, ! promise to pay you every 
only the interest' thereon at half a rupee per cent, per 
mensem, hut retrin the principal amount with me alone for- 
twelve years from &is date, and pay you the same as. soon as the 
said twelve years expire, and get back this promissory note. 

Promissory note executed and given to thS effect with my 
•consent/’ 

On .the 15th January 1877, Venkataswami Nayudu made a 
will appointing his son Eagunatha heir to his ’estate, describing 
^ it as having been acquired by himself. In this will he stated that 
Es. 12,000’ had been invested with the Eajah as an endowment 
for the choultry. On the "2nd March 1879, he confirmed this and 
then died. .Eagunatha took the estate, and on the- 24th Septem- 
ber in that year died, leaving, by his will, the immediate possession 
of it tp Sridevamma, his second wife, whom he directed to adopt 
a son to him. This was done. • 

On* the 11th December 1884, Makerla Venkataswami Naytidu, 
a* minor, sued Sridevamma for a declaration that he had been 
adopted by her to her husband on the 6th September 1880, and 
demanded possession of certain property, one of the items of which 
was described as Funds remaining in the hands of the Chella- 
pallLZamindar, oh account of Annapurna Choultry, Es. 12,000.’’ 
As to the adoption and for possession he obtained a jdecree on the 
15th March 1887 ; but the above item was excepted. Sridevamma 
in the present suit claimed the money due on the promissory note 
of the 30th January 1876 against the appellant and the Collector 
of the district, who had been appointed receiver of the Eajah’s 
^estate. She alleged that since her husband’s death she had been 
managing the choultry and that^payments of interest had been 
made upon the note by the first defendant to her husband and to 
herself. No reference was made in the plaint to the adoption. 

The first defendant admitted that he had made the. note, but 
said that the amount was a charge on the estate in the hands of 
, the receiver'; also, that the. right to,- receive payment was -in the 
’ “adopted* eon, the widow having no. certificate of heifship. The 
f}ther defendants,. th.e younger ■ brothers nf-'tto' first, --they hating 
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Mallikae. been joined at their own request, denied their liabilitj. The'^ 
receiTer was willing to abide by 'the decision of the Court, and 
Smbbtamma, IjqqI;; 1^0 further part in, the proceedings. 

■ ’ At Ihe hearing in the Court of First Instance were cited. Ik 
Bhymh B'haruUee Mohukt{l) and Dukharam Bharti v. Luvhnmi 
EAar^i(2) . -The decision was that the plaintiff, being in ^OBsmdon 
of the office of trustee of the choultry, might, ^ in that character^ 
coUeet and give a valid receipt for a debt due to that institution. 
The claim was accordingly decreed. The first defendant appealed 
to the High Court on the ground that no certificate had been 
^granted to the' plaintiff to collect the debt due /to her deceased 
husband, whom .the Eajah- had promised to pay. Also that the- 
,adopted son was the heir and representative. 

On the 5th December 1890 the High Court (Collins, 0 J,, and 
Shephard, J.) made the following order 

' ** The plaintiff does not,vas fair as we at present see, appear to 
** be the proper heir of the'- payee- of the note, and the adopted • son, 
who is apparently the 'proper person' to give a discharge, is€iot 
“ on the record. We must adjourn the- case for two months in order 
that the adopted son may be made a party, and a guardian 
appointed : when that is done we shall be in a position *to dispose 
of the appeal.’^ 

The adopted son having been made a respondent on the appeal^ 
the High Court gave the following judgment : — 

■ It now appears that "the minor adopted son has 'been joined 

as a party. As . far as the plaintiff is concerned the appeal is- 
therefore dismissed #with costs/’; .■> , 

As against the third and fourth defendants it is contended that 
the first defendant (appellant) ought not to be made to pay their 
1* costs as directed by the District' Judge. On examiniiig-' the 
record we %d that the third and fourth defendants became parties 
on their own "motion and '-that being so we think they ought to- 
pay their OWE costs/’ „ ■ ■ 

, • The decree of ;the District,, - Judge m.ust be modified accord* 
ingly . - And the third .'and/fOurth defendants must pay the costs- 
of this appeal so farhs iiha8''teferenoe to them/’ 

■■ ' . From this decree the 'Ehjah now appealed. * " 

..Mr. ^ ''.b/'’/ 


i ; ^ . ’ - (l) ■ ^21 4 Calo., 054. . 
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It was clear that no right to claim the money secured by the mablikar=^ 
document of 1876 passed to Eagunatha personally by his father’s 
will or to Slide vamma by her- husband’s will. The beneficial title BnwEjmyLA., 
to, the money remained vested in the Annapurna Choultry. The 
right to sue for it might have vested in an executor of the will of 
, Venhataswamij the original manager and trustee; but no siieh 
executor had. been appointed. Then, again, the right to sue would 
have vested in such person as might have been appointed trustee 
undef the Religious Endowment Act, 1863. There was, how- 
ever, no evidence on the record showing that^ the plaintifi was ; 
appointed by. proper authority to be the trustee or manager of 
this choultry. Suing as the ‘ representative of her late “husband’s 
estate, the widow could not obtain a decree for the sum which she 
claimed vdthout having obtained a certificate under Act XXVII 
of 1860. The Act VII of 1889 made it the duty of the Court to , 
see that a certificate had been obtained by the plaintiff.- The latter 
Act came into operation on the 1st May 1889, the plaint having 
been filed on the 27th March in4he same year. Thus the plaintiff 
had not fulfilled a condition precedent to her acquiring a right to 
sue, the getting a certificate of heirship. Her position had not 
been improved by the adopted son being made a party to the ap- . , . 
peal ; for, if he had had a title to sue fori this debt, his title would 
have displaced the plaintiff’s. The decree, however, obtained by 
him 'on the 15th March 1887, had expressly excepted the right to 
sue for this'debt from the declaration. of his title to the rest of his 
.adoptive father’s estat|>. The plaintiff could only claim through ■ 
her husband, in right of her being his heir and representative, 
and for this purpose a certificate was necessary. 

The respondents did not appear. Their Lordships’ judgment 
was delivered by * . 

Lor.d Hobi-iouse. — In thismase the first defendant, who is the 
principal defendant, and appellant borrowed a sum of Es. 12,000 
out of the. funds of a charitable endowment called a choultry, and 
he gave a promissory note to the founder of the endowment, who 
was then its manager. ■ 

The founder died, and he left the bulk of his estate to his son 
and heir, but taking' notice that the, son and heir should have 
nothing to do with the 12,000, which were the endowment of 
' the choultry, doubt Ms son succeeded him, in the manage-, 
rnant, He died within, six mfiiitha. of his father,, and his heir was 
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his widow. Then the widow succeeded in the management, and 
received interest on the 'Es. 12,000'. She, under a power given 
her hj her husband, adopted a son' in the year 1884, but that son 
was an infant, ani| the widow remained until after the institii«ion 
of this suit in the management of the choultry. . 

■ . The infant brought a suit against his adoptive motlier and 
against his guardian for an account of his adoptive. father’s estate 
and for possession, and he got a decree, but in making that decree 
the .Court expressly excepted the funds of the choultry. It seems 
that up to the commencement of this .suit in th'e year 1889 the 
widow Bad received interest on the promissory -note, from the 
defendant, and either she ox her hnshand received Es. 1,000 in 
payment of principal. In 1889 the widow sued to recover the 
sum due upon the note, and she was met by two pleas : one was 
that she could not sue because she had adopted a son, and that son 
is the heir of his father and entitled to his father’s estate. The 
answer to that plea is that she did not sue in respect of her 
husband’s estate, hut as trustee.alid manager of the choultry. 

The second plea was that she had not got such a certificate as 
is required by law. The Act that is relied upon as necessitating 
the jjroduction of a certificate runs in these terms *. “No debtor of 
“ any deceased person shall he compelled in, any Court to pay his 
“ debt to any person claiming to be entitled to the effects of any 
“deceased person ' except on the production of a certificate.”(l) 
That is the Act XXVII of^the year 1860. There is' a subsequent 
Act, which Mr. Mayne says applies to thp case, Acf Vllpf 1889, 
but 'that uses exactly the -same expressions so far as regards the 
person suing : “ No Court 'shall pass a decree against a debtor 
“of a deceased person for payment of his debt without a 
certificate. ”(2) 

Now the question js whether the widow hero is suing as entitled 
to the effects of her deceased husband, or is suing for the payment 
■of the debt of her deceased husband. She is doing neither one nor 
the other, she represents the. endowment, and on th.at ground the 
District Judge declared that she was the trustee of this endow- 
ment, and that she was entitled to receive the debts, and he gave 
her a decree. The defendant appealed to the High Court, and 
'the High Court took the precaution of suspending proceedings 

■{i). Act XXVn of 1880, Tie Sneoession Certifionto Act, 1888, »m. 4. 
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antil the adopted son, who, if anybody could dispute the widow^'a Mallikar. 

title to receive the debt, would be the person to dispute it, was 

made: 'a 'party do suit. Then in his . presence they dismissed .Sbidevamma. 

the appeal and affirmed the decree of the District Judge with 

some variation as to costs, as to which there is no question now. 

It seems to their Lordships that that is perfectly right. The 
High Court has taken every precaution to protect the defendant 
in liis payment of the money, and it is absolutely impossible that 
after that decree anybody can demand the money of him again. 

Their Lordships will therefore humbly advise Her Majesty 
that this appeal should be dismissed. The respondent does not 
appear, and there will be no order as to costs. 

Appeal dismissed. 

Mr. R, T. Ta^her^ solicitor for the appellant. 
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YEHKATA SUEYA MAHIPATI :EAMAKEISHNA EAO: 

( Plaintiff) , Eesponde nt 

Hindu Latv — Iiupartible estate — Power of testamentary disposition — ITtZ/, 
construction of — Misdescription of legatee. 

The holder of an impartible estate may alienate it by will to the same extent 
that he may alienate it by gift mter vivos. 

A testator made a betpest to “A B my avurasa son,” knowing that A B 
was not his avnrasa son : 

Held^ that the misdescription wais iinmaterial and that A B took the 
bequest. 

Appeal against the decree of &. T. 'M^kenEie, 'Acting District 
Judge of Cxodavari, in original suit No,. fi;bf-1891.^ 

The suit was brought by the adopted son of the late Eajah of 
Pittapur to recover the Zemindari of Pittapur and other property 
belonging to the late Eajah from the. .second defendant -who 
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claimed to be tbe natural born legitimate son of tlie late Eajali and 
from the Court of Wards (the first defendant), who, on the doatli ,.i 
of the late Rajah, had tahen possession of the property in cjuestion f'- 
on behalf of the second defendant. 

The facts of the case were as follows : — 

The Zemindari of Pittapar was granted to the ancestors of the 
late Rajah in 1647 in the days of the Muhammadan kings of 
G-oleoncla. The late Rajah was born in 1844, and in 1854 
succeeded his brother in the estate. Ile^- maniod his first wife in 
1861, but had no issue by her till October 1885, when, as the 
defendants Nos. 1 and 2 alleged, she gave birth to the second defend- 
ant. On various dates the late Rajah married five other wives, 
but none of them bore any children until after the birth of the 
second defendant,^ when one of them was said to have given birth 
to a daughter. 

On the 28th of September 1876, the late Rajah adopted the 
plaintiff. On the 1st of October following the late Rajah executed 
in favour of the plaintiff’s natural father a document (Jlxhibit 
DO.) in the following terms : — 

Whereas we had no issue of any kind and whereas we, on 
the 28th ultimo, corresponding to Sunday, the 7th of tliis Smiaha, 
adopted, in accordance with the liindu law, yOur second son 
‘‘named Sri Rajah Eamakrishna Dasa Dachendrulii Varii, wdio is 
“ a gnati of our family and who was born on Saturday the 7th of 
“'Kartika Bahula of the year Kalayukti (27th Saturdaj 1868), 

“ and whereas we have given the sou so adopted the name of Sri 
“ Rajah Venkata Surya Mahipati Eamakrishna Eao Bahadur and 
‘‘constituted him heir to our Zemindari of Pittapur, to i 
all other properties movable and immovable, ^ve agree in eompli- 
“anoe wdth your request, to your retaining with niy adopted 
“son the thirty servants you have been retaining and ehanging 
“from time to time and not to permit you or any one of your 
“family to see him whenever you or they may come to see him, 

“ and we have accordingly executed tJiis agrconieiit. 

In or about 1881, differences and disputes arose between the 
plaintiff and the late Rajah, and the plaintifl in consoiiuAiico left ^ ^ 
.-Pittapurand continued to live' apart from iho kto Rajah till the ! 

ktterk- death/, ' ■./The late' Rajah died on tlie 22nd July 189i). i 

Befofd, hk ;do^tE;\hdye‘x 0 Cut 6 d^, three testameii tary clocnmoiits , 1 

(^xEibitap!^plX,:OOI;j CCJX) which w^cre executed, .rcspicetiYcly, I 
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on tlio 16tli Fabriiary 1889, on tlie 7th September 1889, and on the Tris Court 
17t.h of March 1890. 

EsKibit OXOIXj^so far as material to this repoit, was in the 
following terms:— Mahipati 

I write this will this 16tli day of Eebruary 1889, as I am now KRmori 
suffering from dropsy which seems to be difScult to cure. 

Though it is not necessary for a Hindu to execute a will to 
bequeath his property to his legitimate (avurasa) son as Hindu 
‘‘ law provides his rights ; yet to prevent further confusion I write 
this will to make the public understand that I have determined 
to bequeath my property to my avurasa son according to Hindu 
law. My avurasa son Kumara Mahipati Yenkata Surya 
‘‘Eao should succeed to my property. My adopted son Venkata 
Mahipati Surya Eamakrislma Eao, the second son of the Eajah 
of Yenkata giri, has already been provided by me a money 
allowance of Es. 24,000 one year according to their request and 
have also given him vast movable property and spent much money 
for his marriage and other ceremonies by wXich I fell in debt 
^^to the Eajah of Yenkatagiri, This debt is to be liquidated 
according to the iustalments stated in the bond by the income 
of the estate and not from the propeidy given to the adoj)ted 
son nor from his usual money allo^vance. My adopted son should, 
as usual, receive his monthly allowance of Es. 2,000, including 
“ annual payment of Es. 6,000, but my avurasa son will, by any 
reason or other, be unwilling to give this allowance in cash he 
may allot any portion of iny self-acquired proprietary estates 
to him which fetches an equal income of Es. 24,000 a year, but 
should not in any circumstance go to^disputes with each other, the 
one to get more and the other to lessen it.’^ 

Exhibit CCI w\as as follows : — 

* 

have hitherto executed a will on 16th February 1889, 
placed it .in a sealed cover (portion tom), and deposited the 
sam,e in the ofEoe of the Eegistrar. As it has been my intention 
to give all my movable and immovable property to my avurasa 
^■'son Ilumara Mahipati Yenkata Smya Eaq, as mentioned above, 
the said will w^as written in that manner. As it struck me that 
by the wording of that will it might be construed that I got 
the will written in such terms because I thought that my whole 
property would he obtained by my aura-sa son according to the ; 

Hindu law alone, and in order to ' make ■ mj intentions deal ■' 
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*MeaTiiig no room for entertaining doubts, I have exec?nle<! tnis 
will to form part of my former will. 

It is my intention that my avnrasa son alone should obtain 
not only the impartible ancient Pittapur Zainindari estate, hut 
also the following properties w’-hicli form my self-acqnisition, 

. . , The ^ullages in the Thotapalli estate, the VeeraYarain 

estate in Dandangi Mutah and the AnanthaAmram village and 
“ other immovable properties as well as the "Paliveia estate, which 1. 
^^got in pursuance of the w’^ill of my paternal aunt Baja Velianki 
^‘Lakshnii Venkaiyamma Bow Gam. These properties sliouM, 
‘therefore, rest in him accordingly. The whole of my immov- 
able property including my jewelry, &c., should be obtained by 
« aAmrasa son alone. 

Exhibit con, so far as it is material for the purposes of this 
report, was in the following terms : — 

It is just under the Hindu law that the avurasa son should 
succeed to all the properties. It is my intention also that ho 
‘^should so succeed. Some immovable properties,, such as pro- 
prietary estates, and most part of the movable properties form 
my self-acquisition. Although they are not of the impartible 
nature as the ancient Zemindari of Ihttapur, those properties, as 
well as mj^ other movable and immovable properties of all 
‘‘kinds, should be obtained by my avurasa son Ohiranjoevi Eaja 
“Kumara Venkata Mahipati Surya Eao. 

‘*It is also my intention that CliiranjeeAu Eaja Venkata 
Surya Mahipati Eamakrishna Eao, the second son of the Yen- 
“ katagiri Baja, whom I had hitherto adopted should bo recoiv* 
‘^ing cash payment which he had been receiving hitherto 
“ according to the settlement made before at their request. As tho 
‘‘ settlement formerly made is also to the effect that ho should 
“ continue to receive such payment in future also, that should take 
“place accordingly. A good deal of movable property was 
“already given to the said adopted son, and his marriage. 

“ were performed at a great cost and trouble ; owing to tliis, I had 
“ to contract a, loan from.Yenkatagiri people. The balaiieo of the 
“debt due to;them,sIxould'.be ’discharged by instalmonts from tho 
“taluk (estate):,-, hut neither the property given to the ' adopted 
“son, nor the' money (-allowance he' should begetting, should -he 
“made answerahle. fordho eaid debt. In ease mj avurasa son is 
“ uhwjllinf allowaneotp thf 



adopted son, my aviirasa son may give to the adopted son, in 
lieu of the money allov/ance, so much of the estate out of the 
proprietary estates whioli form my self-acquisition as will fetch a 
net income equivalent to the money allowance which the adopted 
son has been receiving. But they both should not enter into 
‘'any disputes saying that the allowance already fixed for the 
“ adopted son is excessive or lewd’ 

On the death of the late Eajah the Collector as Agent of the 
Court of 'Wards tooh possession on behalf of the second defendant 
of the estate belonging to the late Eajah. The plaintiff then 
brought this suit, claiming to be entitled to all the property left 
by the latter. He denied that the second defendant was the son 
of the late Eajah. He further contended that^ even if the second 
defendant were the son of the late Eajah^ he was entitled by right 
of primogeniture to succeed exclusively to such of the property of 
the late Eajah as might be found to be impartible, and was entitled 
as eldest surviving member of the late Rajah^s family to the pos- 
session of such of the property as might be found to be partible. 
The second defendant asserted that he was the son of the late 
Rajah and that he, as the natural born son of the late Eajah, was 
entitled to such of the property as might be found to be impartible 
to the exclusion of the plaintiff, who was only an adopted son, and 
that in such property as might be found to be partible the plaintiff 
as adopted could have no more than one-fourth the share of a 
natural born son. 

The seqjnd defendant also laid claim to the properties of the 
late Eajah under the testamentary documents of the 16th February 
1889, the 7th September 1889, and the 17th March 1890. He 
contended that the late Eajah had power to dispose of all the 
properties dealt with by the testamentary documents inasmuch as 
these properties w^ere partly self-acquired and partly ancestral 
impartible property. 

The plaintiff denied the validity of the testamentary documents 
executed by the late Eajah on the following grounds 

(1) That the provisions of these documents were based on 
the assumption that the second defendant was the 
natural born son of the late Eajah, whereas as a 
fact he was not. , 

. i' (2) That the provisions, of' these';, documents contravened 
the agreement, -of let October 1873. 
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(3) That the will was 'whoUy void uixder the MitahsKara law 

and by family custom. 

(d'i That inasmuoli as no portion of the property was the 
self-ao(juisition of the late Hajahj the properties were 
inalienable by wxil. 

The issues specifically referred to in the jiidgiiient are as 
follows 

(iy) If the second defendant be found to be not in fact the 
son of the late Eajah, whether he is precluded from 
claiming under the said testamentary disposition. 

(y) Whether the said testamentary disposition eoiitraTenes 
. the proyisions of the instrument of 1st October 1873 
executed by the testator^ and if so, whether such 
disposition is invalid by reason thereof 
(vi) Whether - the, .''properties specified in schedules ’ 1 and 
2 of the .second defendanlfs written statement are 
impartible. 

(yiii) Whether the- aforesaid testanieiitary disposition in so 
far as it relates to properties, if any, found to l)e 
impartible is inyalid under cither Hindu law or 
family custom or by reason of the tenure on which 
the suit estate is held. 

The District Judge found that the second defoiidant was iicd 
the son of the late Eajah and that certain of tlio properties of ilio 
late Eajah yyere ancestral impartible property and the rest 
were 'the self-acquisition of the late Eajah. Whth ix^’ard to the 
alienability of the properties, he said : it appears to me that the 
^‘decision of the Privy Council in SartaJ Kmri v. Deoraj 
which runs counter to the whole previous current of Madras 
decisions, must not be; stretched too far. That decision is that 
the holder of an impartible xemindari may alienate a portion of 
“ the estate, unless there is some custom or something in tiae tenure 
by which the estate is held,, which forbids such alienation. It is 
a very long stride from a decision which allowed the alienation of 
parcel of land or- permitted a' mining lease' to a decision which 
permits a ■semindar to bequeath his estate to any beggar he picks 
up out of. the streets,' -I- cannot think that the Privy Council in* 
the decision in 8artaJ‘'-'['S-mri v. 3eoraj Knari{l) contemplated 
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any sncIi resnlts of their decision. I am of opinion that as the 
asemindari was in its origin a military or feudal estate and that as 
^Hhe grant of a saiinad in 1802 did not change tlie preyious 
tenure^ there is certainly something in the tenure of this 
estate that prerents the holder from bequeathing it en hhc to a 
“ stranger/^ And with XvOgard to the validity of the testamentary 
disposition under which the second defendant claimed, he said : 
The fourth and fifth issues raise the question whether second 
defendant, although found in fact to be not the son of the late 
Eajah, can inherit under these wills. Upon this question Mr. 
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^•^Eashyam Aiyangar pointed out that second defendant, the 
^‘legatee, is an innocent person. He is no party to the fraud. 
Also plaintiff’s case is that the late Eajah was a party to the 
fraud. Therefore the testator v/as not deceived and knew what 
^ 4ie was doing when he made this bequest. 

Upon this point, I think, that there is much force in the 
contention of Mr. Bashyam Aiyamgar that second defendant is 
an innocent person, that the testator knew what he was doing 
‘‘ and that the second defendant ought to get at least the self- 
acquired property of the late Eajah. For some time .[ w'as 
disposed so to decide the matter. It may be that the Eajah iji- 
** tended second defendant, even if dispossessed of the zemiiidari, to 
get something as a recompense for the cruel position in which he 
has been placed* But upon further consideration I am of opinion 
‘Hhat the adoption of plaintiff on 28th September 1873, and the 
subsequent agreement of October 1st 1873 preclude the Eajah 
from bequeathing his property to a stranger. It is time the 
"^agreement of October 1st 1873, is not a settlement of pro- 
‘^perty, but it is evidence to show that the Eajah of Venkatagiri 
gave plaintiff in adoption to the Eajah of Pittapur wish an 
^‘implicit understanding between them that plaintiff should 
, inherit in the event of there being no begotten son. That event 
‘‘has now happened, and I think that this implicit agreement 
“upon wliioh the adoption took place is suflioient to hinder the 
“Rajah of Pittapur from bequeathing even his self-acquired pro- 
petty away from plaintiii.” ’ , 

In the result he gave a decree in favour of the platiniff direct- 
ing the first and second defendants, to. deliver up to him the 
properties movable and immovable/left by; the. late Eajak;, 

The first and second defendants appealed.- 
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Km]mammal{l). But he has failed to do so. The impartible 
properties therefore come ‘within the rule laid down by the Privy 
Oonneil in Sartqf Euari v. BeoraJ Euari{2) and are alienable. 
But it •was attempted to distinguish this ease on the ground that 
it referred only to an alienation inter Dims ; and it is said that it does 
not follow that, beoanse an estate is alienable inter mvosy it is alien- 
able by will, Sariaj Kuari y, Beoraj Kiiari(.2) was however a case 
of gift inter vkos^ and it is contended that the power of bequest 
is oo-extensive with the power of gift inter vivos. In Jatindra 
Mohan Tagore Qanendra Mohan Tagore{S), Willes, J., in deliver- 
ing the Judgment of the Privy Council, said : The law of 

wills has, however, grown np, so to speak, naturally from a law 
that furnishes no analogy, but that of gifts ; and it is the duty of 
“ a tribunal dealing with a case new in the instance to be governed 
by the established principles and the analogies which have here- 
‘Hofore prevailed in like cases , , . . The analogous law in 

this case is to be found in that applicable to gifts, and even if 
** wiUs were not universally to be regarded in all respects as gifts to 
^'take effect upon death, they are generally so to be regarded as to 
the property which they can transfer and the persons to whom it 
can he transferred/’ This principle was applied in ValUnqyagam 
Pillai V, PaehcJie[A) and Bahoo Beer Perfab Sahee v. Maharajah 
Rajender Pertah 8alte€{5) and Venkata Rama Ba'a v. Venkata 
Suriya Bau{%). No doubt this impartible property is ancestral, 
but that does not prevent it being disposed of by will, if the 
owner is a sole owner. What prevents ancestral estate or a 
share in ancestral estate being disposed of by will is the existing 
rights of other members of the coparcenary. Viila Butten v. 
Yamenamma(7), Lakshman Bada Naih v. Eamehandra JDada 
Naik{8)^ Eathnam v. 8wasuhramama(d). Therefore, when, as in 
this ease, there are no rights in the property belonging to any 
other members of the coparcenary, there is no restraint on aliena- 
tion by ‘will. Under the ruling of the Privy ; Council in Sartaj 
EmriT. Beoraj Euari(2), the holder of impartible property is 
exactly in the position of a sole owner of ancestral property ; and 


(1) 18 Mac!., 287. (2) 10 All., 272. (3) 9 377. 

(6) I;L.B.,lMad.,2Slj,3.c.inE.OvI.Ii.B.,2Mad,,3a3. _ : : 

(7) $ 6. . (8) 0 Bom., 48, (9) 16 Mad., 353*; 
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his sons haTing no right in the property cannot veto any dispo- 
sition hy will. They may have rights to mamtenanoe, hut this 
does not give them a right to ohjeot to a bequest of the property, 
A widow has a right to maintenance out of ancestral property, hut 
she has not, on that account, a right to veto an alienation of it hy 
will. VallinG;y(xgam Pillai v* Pachche{\)» 

The District Judge has held that the late Eajah was precluded 
hy the document of October 1873 from alienating the estate as 
against the Eespondent. But this is not so, Bungama v. AM- 
ama{2), Mimunmt Bhoohum Moyee JDeUou v. Bam Ekhore Aoharj 
Chot{xlhry{B). 

The property being alienable by will and the late Eajah not 
being precluded from alienating it by the document of the 1st 
of October 1873, the next question raised is whether the appellant^ 
assuming him not to be the avurasa son of the late Eajah, is pre** 
eluded from takip^g^nder the will. On this point the District 
Judge has not fo^^'jagainst the appellant, and it is only neces* 
sary to point out th^; the respondent's ease is that the late Eajah 
knew that the appellaitb was not his son. 

The Advocate-General (Hon’bie Mr. Spring Bramon) with 
him Mr. Wedderburn^ Rama Rau^ Anantliacharlu^ Gopalasami 
Ayyangar and Grant for respondent. 

We can hardly contend that the properties found by the 
District Judge to be impartible are not so. But we say that they 
are inalienable by reason of the tenure on which they are held 
and by custom. The evidence shows that the estate at its origin 
was held on military tenure. And if it was so at its origin, it 
must be so still. The grant of a sanad under Madras Eegulation 
XXV of 1802 does not alter the tenure under which the estate 
was originally granted. A sanad granted under that Eegulation 
fixes the pesheush, but does not alter any of the incidents attaching 
to the estate. MuUayan C%etU Y.Swagiri Zewtindar{4:). If the 
estate is held on military tenure a custom of inalienability must 
follow. 

Assuming, however, that the estate is not inalienable by tenure 
or by custom, we contend that the late Eajah could not dispose 
of it' by 'will; Safiag Bmraj showa' i^ 


41 ) 1 Bm. ' . , r (2) 4 MXA, 1 . ( 3 ) 10 M.I.A, 2^70. 

' . (4) Lli.B., 3Mftd.,.,8Jo, , , . . , (6) 10 All., 272. . 


TOL. XX.] 


MAimiS SEEIES, 


■■im 


Nod.aU.„w»TSt: 

““ ’• «'»“'»*<• ^““* 

7 gitt Wjfe; 4,iyos and the power of disposition by will Snt rta 
power of testaxnentary disposition by a Hindnis an anomaly! and “ 
erefore ought not to be pressed too far jssr Holloway, J in 

judgment 
M T. Bamckandra Dada 
The argument of the appellant is that a man may 
7 wi ^ dispose of whatever he may give away in his life time. 

^ this IS not so. This doctrine is questioned by Markby J. 
m a«a«m A,xma Kruhna Deh v. Kmnara Kmiara Krlhm 
Bcb^) and m the judgment in Tara Ohand v. Reel Ram(5), 
and It IS expressly denied by Holloway, J., in Gooroom Batten r. 
T^arramsawmy Butten{2% see too Jarman on Wilk{Q). As an in- 
stance where the power of bequest falls short of the power of gift 
%nter mvos the case of an alienation by a widow may be referred to 
Jmhada Raur v. Juggernaut Tagore^) and Gwrivi Beddi v. C/m^ 
namma(8).^ The question whether a Hindu may dispose of pro- 
per^ by will depends upon whether he is a joint or separate owner 
ot that property. In the cases where an alienation by will has 
been upheld, it has been on the ground that the testator was the 
separate owner of the property. In Nagalutchmee Ummal v. Gopoo 
Nadaraja Ohettyi^) the testator was the separate owner of the 
ancestral property. In Bahoo Beer Pertah 8ahee v. Maharajah Raj- 
ender Pertab 8ahee{l0) the decision was based on the ground that 
the property was the separate self-acquired property of the testator* 

In VaUinayagam PiUai v. PachcJie{ll), the property was ancestral, 
but the testator was the separate owner of it. Now in this case the 
testator was not the separate owner of the impartible property : 
that property was joint property, for impartibility does not render 
the ownership separate. In Naraganti Achammagaru y. Venlmta- 
ohalapati Naganwaru{n) it was laid down that the ownership of a 


(1) 9 877. 

(3) I.L.B., S Bom., 48, at p. 62. 
(5) 3 M.H.O.B. 50, at p. 5S. 

(7) 3 Morley’s Digest, 67. 

( 9 ) 6 M.I.A., 309. 


(3) 8 M.H.O.E., 13. 

(4) 2 B.L.B., O.O.J., 11, at p. 41, 
(6) Vol. I, p. 48, fifth edition. 

(S') I.D.B., 7 Mad., 93. 

,( 10 ) 1 
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his sons having no right ; in the property cannot veto any dispo- 
sition hy •will. They may have rights to maintenance, hut this 
does not give them a right to object to a bequest of the property. 
A widow has a right to maintenance out of ancestral property, but 
she has not, on that account, a right to veto an alienation of it by 
will. YalUmyagam Filial v, PaclichelX). 

The District Judge has held that the late Rajah was precluded 
by the document of October 1873 from alienating the estate as 
against the Respondent. But this is not so. Bmgama v. Atch- 
Mimumat Bhoohmi Moyee Bella v. Bam Kishore AoJmrj 
ChoH'dkry(S). 

The property being alienable by will and the late Rajah not 
being precluded from alienating it by the document of the 1st 
of October 1873, the next question raised is whether the appellant, 
assuming him not to be the avurasa son of the late Rajah, is pre- 
cluded from t&ki^^ under the will. On this point the District 
Judge has not founEeagainst the appellant, and it is only neces- 
sary to point out that the respondent’s ease is that the late Rajah 
knew that the appellant was not his son. 

The Advocate-General (Hon’ble Mr. Spring Branson') with 
him Mr. WeLlderburn, Rama Ran, Ananthacharlu, Gopalasami 
Ayyangar and Grant for respondent. 

We can hardly contend that the properties found by the 
District Judge to bo impartible are not so. But we say that they 
are inalienable by reason of the tenure on which they are held 
and by custom. The evidence shows that the estate at its origin 
was held on military tenure. And if it was so at its origin, it 
must be so stih. The grant of a sanad under Madras Regulation 
XXV of 1802 does not alter the tenure under which the estate 
was originally granted. A sanad granted under that Regulation 
fixes the peshcush, but does not alter any of the incidents attaching - 
to the estate. Muttayan ClutU v. Sivagiri Zemindar {A). If the 
estate is held on military tenure a custom of inalienability must 
follow. 

Assuming, however, that the estate is not inalienable by tenure 
or by custom, we contend that the late Rajah could not dispose 
of it hy will Sartaj Kuari v. Beoraj Kmri{b) shows that he could 


(1) 1 826, (3) 101I.1.A,, 279. 

(4). I.L,E., 8, Maa.,870.^. ^ (®) WAll., 872, 
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have disposed of it 'in Ms life time' by gift, but it does not therefore 
follow that lie could dispose of it by will. No doubt, as was said by 
the Privy Council in Jatindra Mohan Tagore v. Gaiimdm Mohan 
Tagore{l), there is an analogy between the power of disposition 
by gift inter vivos and the power of disposition by will But the 
power of testamentary disposition by a Hindu is an anomaly^ and 
therefore ought not to be pressed too far per Holloway, J., in 
Gooroova Biitienv, Ma7Tmnsaimng see too the judgment 

of the Privy Council in Lakshman Dada Naik v. Eamchandra Bada 
Naik{Z). The argument of the appellant is that a man may 
by will dispose of whatever he may give away in his life time. 
But this is not so. This doctrine is questioned by Markby, J., 
in Kumara Asima Krislma Deb v. Kimara Kmiara KrisJma 
Deh{4i) and in the judgment in Tara O hand y. Reeh 
and it is expressly denied by Holloway, J,, in Gooroova BuMii v. 
Narramsawmy Butten{2)^ see too Jarman on Wilk{&>. As an in- 
stance where the power of bequest falls short of the power of gift 
inter viim the case of an alienation by a widow may be referred to 
Jushada RauTY, Juggernaut Tagoreil) mii Ourivi Beddi v. ekin'- 
namma(8). The question whether a Hindu may dispose of pro- 
perty by will depends upon whether he is a joint or separate owner 
of that property. In the eases where an alienation by will has 
been upheld, it has been on the ground that the testator was the 
separate owner of the property. In Nagalutchmee Ummal v. Gopoo 
Nadaraja CheUy(Q) the testator was the separate owner of the 
ancestral property. In Baboo Beer Pertab Balm v. MaharajaJi Rag- 
ender Pertab Sahee{10) the decision was based on the ground that 
the property was the separate self-acquired property of the testator* 
In Valllnayagam Pillai v. Fachche{ll), the property was ance#ral, 
but the testator was the separate owner of it. Now in this case the 
testator was not the separate owner of the impartible property : 
that property was joint property, for impartibility does not render 
the ownership separate. In Nm^aganti Achammagaru v. Venkata- 
elmiapaii Natjanivari{(12) it was laid down that the ownership of a 


(1) 9 (3) S MmO.B., 13. 

(3) 6 Bom., 48, atp. 62. (4) 2 0.0. J., 11, at p. 41. 

(5) B M.H.O.B. 60, at p. 65. (Q) Vol 48, fifth edition. 

'(7)'2Horl©y^fl Digest, '67.' 'y'iCSlI.h.B.,:7 M 

(9) 6 MX A., 309. : , • ' 12' 

(11) 1 326. /■ ' ' , - (12) XIi.B.,' 4 Mad., 260; ' ■ •' 
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a coparcener in sole possession of an impartiUe estate is not 
separate ownership. And this was followed in Buhramanya. 
Fandya Chohka Talamr y. 8im Subrammya In Weal 

Eisto Deb Burmono y. Beer Ohmder Thakoor{2) it is said that there 
can he no community of interest in an impartible estate. But 
this rule does not apply to Madras Naraganti Aohammagam y. 
VenhaiacMlapaU NayanimruiZ), As to impartible property 
being also joint pro] 30 rty see also Katama NatcMer y. The Rajah 
of Shwagmiga{^)^ Mahcmini Eiranath Koer y , Baboo Bam Narayan 
Smg{o)f Stree Eajoh Yanumula Venkayamah y . St7''ee Rajah Yanu- 
mula Boochia Fankondora{6), Simgnana Tevar y. Permami(J)^ 
Jogendm BhupatiY. Nityanancl Man Smg(8), 

Moreover, on the death of the Eajah the estate passed by sur- 
vivorship to the respondent. Jogendra Blviipati y. Niiyanand Man 
Bmg'\^)^ Buhramanya Fandya Chokha Talamr r. Siva Siibramanya 
Fiildi{l). And this right of survivorship defeats any testa- 
menatry disposition of the Eajah, Fitla Bidten y, Yamenanna(9)j 
Jarman on Wilk{lQ) see dho Alami v. Komuill). Assuming, 
however, that the properties were such as were alienable by will, 
the agreement of October 1st, 1873, precluded the Eajah from 
alienating them as against the respondent. 

But even if the Eajah was at liberty to dispose) of the properties, 
the question arises whether under the will the appellant can 
take. "We contend that on a true constuction of the will the 
Eajah intended the appellant to take only in the character of his 
avurasa son, and therefore as the appellant is not his avurasa son 
the bequest fails, Fanindra Deb Baikal y, Bajestvar Das{12)f Doorga 
Bundari Dossee v. Siirendra Kcshav Bai{lZ)^ Eareandas Natha v. 
Ladkavahu{lY)^ Nidhoomoni Deby a v. Saroda Pershad Mookerjee{L5). 
Whether the Rajah knew the appellant not to be his son is 
immaterial so long as the appellant was not his son Godfrey y* 
Davis (IQ). 

Bashyam Ayyangar in reply — 


(1) I.L.E., 17 Mad., 316. (2) 12 M.I.A., 523. (3) I.L.B,, 4 Mad., 250, 

(4) S 543. (5) ,9 274. (6) 13 M.I.A., 333. 

(7) 1 Mad., 312 j s.c. sub. aom, Periasami v. Periasami^ L.E., 6 I. A., 61. 

(8) I,L.E., 18 Gaia, 151. / ; . (9),8; 6. ' (10) Yol. I, p. 48, fiftii editioB,. 

(11) 12 Mad., 126. , ; , (iB) B'n,E., 11 ,Oalo., 463, (13) I.B.E., 12 Oalo., 686, * ^ 

(14) 12^ Bop., ^5) 3 La., 253* (16) 6 T®i., 43* 
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On ,t]x6 last < 5 [ii 0 stioii 5 if tlio Eajali ktiew that th® appellant was Thb Ooust 
not. Ms avnrasa son, the misdesoription goes for notMng PfaU 
V. Mathew[l)^ Schloss y, Stiebel(2)y Doed. Gains v. Bouse(3), To Venkata 

disentitle the legatee "to take under the will, he must have fraudu- MahipItt 

lently induced the testator to believe that he bore the character kemna’ 
which the testator attributed to him Eishton v, (7o66(4). In re 
Petts{6), In- re Boddington{%)^ Jimni Bhai y. Jivu Bhai(7), 

Further, the evidence shows that the testator called the appellant 
his aTOrasa son and treated him as such; see Pratt v. Mathew(l) 

Laker v. Sordern{S), 

/ The Advocate^ General^ in replying on the fresh authorities 
/cited, referred to Hill y. Crook(%)^ AUbu v. Kuppammal(10). In 
/ re Hallill). 

/ Judgment. — This is an appeal against the decision of the 
District Judge who has decreed in favour of the plaintiff’s right 
to succeed to the ancient Zemindari of Pittapur in the Q-odavari 
District. The plaintiff claims as the adopted son of the late Rajah 
of Pittapur. As such he claims to recover the estate and effects 
of his adoptive father. The appellant alleges himself to be the 
natural-born son of the late -Eaja, it being said that his birth took 
place in the month of October 1885 — some twelve years after the 
date of the plaintiff’s adoption. The adoption of the plaintiff in 
1873 is admitted. The defence is rested on two independent 
grounds : Firstly, it is said that the appellant is entitled to succeed 
in virtue of his being the natural-born and legitimate son of the 
deceased Eaja by his first wife Mangayamma, and secondly ^ it is 
said that the late Raja left a will bequeathing to the appellant 
practically his whole property, making some provisions for the 
adopted son and other members of the family. 

The District Judge has found in favour of the plaintiff with 
regard to both these points, He has found that the appellant is 
not the sou of the late Raja nor of the Raja’s wife. He has also 
found that, although the late Eaja did make three wills, all being 
to the same effect, so far as the question in this case goes, those 
wills are not valid and operative as against the plaintiff. 

Mr. Bashyam Aiyangar, who argued, the case on behalf of the 

' , , (1) 22Beav.j S28at..p..S34. (2) 6 O.B.,422. 

(4) 5 My & 0., 145/ (5) 27 Beav/676.' ■ ’ ' (6) L.B., 22 597. . 

(7) 2 M.H.C.B., 463. . (8) X Gli.I).;644. , ' ' (9) B.®.., 6 265, >:; ‘ ' 

' (10) 16 Mfta., 355. . . . ill) 551, ' ^ ^ , 
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appellant, was prepared ^ to. impugn both these findings. But, as 
he was satisfied with the disposition of property made in the' 
Eaja^s wills, he was content with a deoision on the question of 
their validity if that question was decided in his favour. His posi- 
tion was that, whether his client was the son of the late Eaja or 
not, he was entitled to the Rajahs property as bequeathed under 
the wills. We proceed then to consider whether these wills of the 
Raja are valid against the plaintiff. That the three wills were 
duly executed by the late Eaja on the 16th February 1889, 7th 
September 1889, and 17th March 1890, respectively, is a fact found 
by the District Judge and not disputed. It may be a question 
whether the last of these three wills supersedes the other two. 
The third issue relates to this question, and it is one which 
may have to be decided in some future suit, inasmuch as there is 
a variance between the gifts made in the first two papers and those 
made in the last. For the purpose of the present case it appears 
to us unnecessary to decide the question, inasmuch as there is a 
complete disposition of the property in favour of the appellant as 
well under the last will as under the first two. The plaintiff, the 
present respondent, impugns these wills on several grounds in 
order to avoid the application of the principle laid down by the 
Judicial Committee in Sariaf Ettari v. Beomj Kuarii^), It has 
been alleged on behalf of the respondent that the Zemindari of 
Pittapur is not an impartible zemindari, and further, that, if it be an 
impartible zemindari, it is a zemindari which, according to the 
custom or in virtue of the tenure upon which it is held^ is inalien- 
able. The sixth and eighth issues were framed with reference to 
these contentions. With regard to the question of impartibility 
(the sixth issue), the finding of the District Judge is in the appel- 
lant's favour. He finds that the property comprised in schedules 
I and II, that is, the zeiniadari and the accretions thereto, are 
impartible. We were referred by Mr. Bashyam Aiyangar to 
numerous documents, proving, in our opinion, beyond all doubt 
that the estate has always been regarded as impartible. In family 
arrangements made in 1845 and 1869 (Exhibits OOIX and 
OCOVII) it was so treated. In the course of the descent which 
is traced back for several generations to the original holder 
(Exhibit OOOXXI); there are .several instances in which, on the 
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death, of the holder of the zemiadari, there was a plurality of 
legal heirs, and yet only one succeeded to the estate. The sjemin- 
dari was treated as admittedly impartible in the litigation to 
which the present plaintiff was a party (Exhibits CCLXXXIV 
anti XII). It is not necessary, however, to elaborate this point? 
because the Advocate-General who appeared for the respondent^' 
practically abandoned it. 

Upon the contention raised by the eighth issue that the zemin- 
dari is by custom or in virtue of its tenure inalienable, the District 
Judge finds that the zemindari was in its origin a military or 
feudal estate. The only evidence in support of this finding to 
which we were referred consists of statements by the late Raja that 
he placed at the disposal of the Government in 1879-"1880 some 
armed men on account of the disturbance in Eumpa, There is 
no evidence as to the circumstances under which this was done, 
It is suggested by the Advocate-General that there may be more 
evidence as to the nature of the tenure in the possession of the 
Court of Wards, and that they ought to have disclosed it to the 
Court. The answer to this is that the burden of proving that the 
estate was held by military or quaBi feudal tenure lay upon the 
plaintiff, and that it was competent to his advisers to elicit from 
the Court of "Wards any information with regard to the history 
of the zemindari which might be in their possession. Apart from 
the suggestion that the zemindari was held on military tenure, it 
is not contended that there was any evidence to prove that the 
zemindari was by custom inalienable. On the other hand, Mr, 
Bashyam Aiyangar refers to numerous instances in which grants 
in perpetuity of portions of the zemindari have, from time to time, 
been made (Exhibit CCLXXIX and DQ series). The exhibits 
marked CCLXXIX relate to such alienations prior to the perma-* 
nent settlement ; the others are subsequent thereto. As, in our 
opinion, there is no evidence that the estate was ever held on 
military tenure, it is not necessary to consider whether the nature 
of the tenure— if it had been military in its origin— would have 
been affected by the permanent settlement of the estate under 
Eegulation XXY of 1802. For , these reasons we have come to 
the conclusion that the District Judge.' was- wrong in his finding 
of fact upon the eighth issue. _ , 

' The question now -folows whether -.the -estate being without.., 
doubt mpartible "and not shoim'to^be.’iuadienaHe either by custom_ 
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or otherwise^ the principle laid down in the case ahoYO cited is 
applicable. It was decided in that case that the property in the 
paternal or ancestral estate acquired by birth under the Mitakshara 
law is so connected with the right to a partition that it does 
not exist where there is no right to a partition. In the absence of 
co-ownership their Lordships held that there was no restraint upon 
the fathers power of alienation. The case has been considered 
more than once by a Division Bench of this Court, and there can be 
no doubt that we are bound to act upon the doctrine explicitly laid 
down by the Judicial Committee (See Beresford v. Bmnasuhba{l) 
and Sivambramania Nakker v. Krkhnammal{2)), There are, it 
is true, cases prior to 1888 in which expressions were used which 
point to another view of the law : Eatama Natchiar v. The Rajah of 
8Imagimga{Z\ Neelhkio Deb Burmono Y. Beerehimder Thakoor(i\ 
Btree Bajali Yanumula Yenkayamah v. Stree Rajah Tanumula 
Boochia Vanhondora{b)^ Maharani Hiranath KoeTY, Baboo Ram 
Narayan Sing{Q)^ Bkagnam Tevar v. Peria$ami(J). But we must 
now take it that in those cases as well as in the later ease of 
Jogendro Bhupaii v. Nityanand Man Birig{%)y a distinction is 
to be made between a matter of succession by inheritance and 
a question of alienability. This distinction is clearly marked 
by the Judicial Committee itself in Sartaj Kuarih case(9). 
The decision is a clear authority to the effect that the Eaja 
could legally have alienated the w^hole or any part of the 
estate by gift or otherwise during his life time. It is contended, 
however, that what a Hindu can alienate by gift inter vivos 
he cannot always alienate by a testamentary disposition. The 
Advocate-General combated the proposition that a Hindu can 
alienate by will all that he can dispose of by gift inter vivos. 
There is a strong body of authority in support of the proposition 
that the two powers are eo-extensive Yallmayagam Pillai v. 
Paehche{lG)^ Ganendra Mohan Tagore y, Upendra Mohan Tagore{ll)^ 
Jatindra Mohan Tagore v. Ganendra Mohan Tagore(12)^ Nagaliitch^ 
mee TImmal v. Gopoo Nadaraja CIieUy{l^)y Baboo Beer Per fab 
Bahee v. Maharajah Rajender Periab Sahee^lA), Cases were cited 

. ■ V'Xl) 13 Maa., ■ (3)' 18 Mad, 287. (3) 9 MJ.A., 643. 

(4) 12 M JX; 623. •: ' .'(S) 13 333. (6) 9 274 

.. . (7) IX.S., 1 Mad, 312 ; 'S.d-sulb. Aom. 'Fmiammi v. Periasami; L.R., 6 1.A,, 61, 

. , ; (8) tIi.E., 18 Oslo., 272. (10) X M.H.C.E., 326. 
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in wMcb. learned' Judges have thrown doubt upon the uniTersality 
of this proposition Kumara Asima Krishna Deh y, Kmmra Ku- 
mara Krishna D<?5(1), Krishiarcmani Basi y. A'imnda Krishna 
Bose{%)^ Tara Ohand t. Reeh Qooroova Butten y. Narrain- 

saicniy Butten{4:), The weight of authority is, howeyer, strongly 
in fay our of the proposition aboye mentioned. In Baboo Beer 
Pertab Sahee v. Maharajah Eajender Pertab 8ahee{?))^ the Judicial 
Committee say as follows: — “Decided cases too numerous to be 
now questioned hawe determined that a testamentary power exists 
“ and may be exercised at least within the limits which the law 
“ prescrihes to alienations by gift inter nrosP An attempt was made 
to show that there were cases in which a Hindu could not bequeath 
by will what he could give away inter mvos, and the case of a 
Hindu widow disposing of her savings was cited as an instance. 
It is answered that the question of a widow’s right to dispose 
of her property by will depends upon the nature of the property— 
whether it is such that she could give it away by gift inter mws. 
No case has been cited in which a widow has been held incapable 
of bequeathing by will property which she could otherwise legally 
dispose of. No principle is suggested on which a distinction can 
be rested between the extent of the power of giving by will and of 
giving inter vivos. 

The oases relating to the dispositioo by will of an undivided 
share of a coparcenary property, really support the proposition « 
that the powers of giving and bequeathing are co-exteusive. In 
Vitla Butten v. Tamenamma{&), it was held that a Hindu could 
not alienate by will his undivided share of coparcenary property, 
and thus defeat his son’s coparcenary right. When that case was 
decided the view, since overruled {Baba v. Timma{l)\ was enter- 
tained that a Hindu, under like circumstances, could make a gift 
inhr vivos of his undivided share of family property. Dealing 
with these decisions the J udicial Committee in Lakshmrm Bada Naik 
V. Ramchandra Bada Naiki^) use the following language : “ The 
“ reasons for ma,king this distinction between a gift and a devise 
“ are, that the coparcener’s power of alienation is founded on his 
“ right to a partition ; that that right dies with him ; and, that, 
the title of his oo-sharers by survivorship vesting in them at the 
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Ts» Ootr*T “ moment of Hs death, there remains nothing upon which the will 
Of Wiant (1 operate.” In Bombay it should be mentioned, a different 
VasKATi. -yiew as to a oonaroener’s power of disposition had been taken. 

mmtJLTt The High Court there had held that a coparcener eonld not either 
mtmm derise his share without the consent of his ' co-sharers^ 

Beferring to this the Judicial Committee go on to observe Their 
‘^Lordships do not think it necessary to decide between the 
conflicting authorities of the Bombay and the Madras High 
Courts in respect of alienations by gift, because they are of opinion 
“ that the principles upon which the Madras Court has decided 
against the power of alienation by will are sound, and sufficient 
to support that decision/^ The doctrine here approved, that it 
is the right to a partition which puts a restraint on the coparcener’»s 
power of alienation, is the very doctrine enunciated in Sartaf 
KuariT, Deoraj Kmriil). TlhQ oi Lalcshman Dada Naih v. 
Ramclicmdm JDrMla Waik{Z) decides that, where there is a right 
to a partition subsisting in one coparcener, the power to bequeath 
his share cannot be exercised by another coparcener. In Sartaj 
Kmri v. Deoraj KuariiX) the negative proposition is asserted 
that, where the right to a partition is wanting, there is no restraint 
on the power of alienation. Seeing that in their judgment in the 
same case {Sartaj Rimri v. Deoraj Kuari{l ) ) the Judicial Com- 
mittee cited the Samapur case(3) in which the disposition was a 
testamentary one, we cannot suppose that they intended to restrict 
their decision to the case of gifts inter mms. The conclusion at 
which we arrive is that, as the late Baja was capable of disposing 
of his estate by gift to a stranger, notwithstanding the existence 
of a son, so there is nothing to prevent his dealing with it by way 
of testamentary disposition. 

We come now to consider the question raised by the fifth issue. 
This issue appears to have been framed with respect to an allega- 
tion made in the fifth paragraph of the plaint. Eeference is there 
made to an adoption deed, dated the 1st October 1873. In point 
of fact there is no such deed, and it is not alleged in the plaint 
that, apart from the document bearing date the 1st October 1873, 
there was any contract between the plaintiffs natural father and 
the lata Raja on the occasion of the plantiff being given in adop- 

' (l)I3u.S.,10Am,2727/~ ' '■ 'V (2)I.L.E., SBomT^ ^ 

^ ; (3) Bahoo^BmrJ^nah Bahpe v^Maharaja MajencUr Pertab Balm, 12 1* 
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tion to the late Eaja. The clooiiment of the Ist October 1873 
(Exhibit D E) was executed some few days after the ceremony of 
adoption took place* This document evidences nothing more than 
a concession made by the late Eaja with regard to the retinue of 
his adopted son and to the access to him of the members of his 
natural family. It is true that, by way of recital, it is stated 
in the document that the boy has been adopted and constituted 
the heir to the zemindari and its appurtenances. These words 
state nothing more than the legal consequences of the plantiff’s 
adoption. It cannot be pretended that they in any way restrain 
the adoptive father in the exercise of his powers of alienation. It 
might as well be said that the Eaja had precluded himself from 
prejudicing the rights of his adopted son by begetting a natural 
son. Language far stronger was used by the adoptive father in 
the case of Rmigama v. Atchama(l) and yet it was held that 
he had not disabled himself from disposing of the property with- 
out the consent of his adopted son. There being no evidence and, 
as we have said, no allegation even of anything in the nature of . a 
contract or a settlement, we must hold that there was nothing in 
the provisions of the dooument of the 1st of October 1873 to 
preclude the Eaja from disposing of his property as he pleased, so 
long as he did not evade the obligation to maintain the appellant. 
That obligation is recognised in the wills. 

It remains to deal with the contention which is raised under 
the fourth issue. The issue is not happily worded, but we are 
told that it is meant to raise the question whether, by reason of 
the mere fact that the appellant is not the son of the testator, 
he is precluded from taking the estate under the will. For the 
purposes of this issue we are assuming that the appellant is^ as 
found by the District Judge, not the son of the late Eaja, It is 
contended that the Eaja’s expressed intention was to give the 
estate to his begotten son, and that the gift must fail if, in point of 
fact, the appellant does not answer to that description. In the 
plaint the allegation in respect of this matter is that the Eaja, in or 
about October 1885, announced that his wife had been delivered of 
a son, namely, the appellant, and that this assertion on his part 
was false and fraudulent and set up to deprive the plaintiff of his 
rights as an adopted son. From this allegation in the third 
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Tsi! CouitT psrsL^rEpli of i>li6 pl&inij 8iG<i tlio s cwn oyid-onco ss odso 

OF Waeds f 3 .Q 3 QQ^ opening of tlie plaintiff’s yakil in the Court below and 
Yekkata conduct of the case in that Court, it is abundantly clear 

Mahipati that the plaintiff’s case was that the Eaja was himself a party to 
mim^A conspiracy by which the appellant was introduced into the 

family as his son, he being in fact a stranger. There is nothing 
to indicate that the Eaja was under any mistake about the matter, 
and still less that he himself was the victim of the alleged fraud. 
The Judge apparently accepts this view of the case in paragraph 
128 of his judgment. These being the eireunistanees, the cases 
cited to us, in which the testator was either under a misapprehen- 
sion or was deceived, are wholly inapplicable. In the class of 
cases to which Fanindra Deb Baikat y. Bajesivar Das{l) belongs, 
the testator made a gift to a certain person under the belief 
that he filled a certain charaeter, and the language of his will 
showed that his intention was that the person named should take 
the gift only in that charaeter. In such cases it has been held 
that, when the testator ‘turns out to have been mistaken, the 
gift must fail, because the presupposed condition does not exist. It 
was argued that, notwithstanding the fact that the testator, the 
Eaja, was under no mistake, the will still showed that his intention 
was that the appellant, as his begotten son, and only as begotten 
son, should take under it. It is contended that, by his reference to 
the Hindu law and by his constant repetition of the word avurasa 
son, the Eaja evinced his clear determination to make his will in 
harmony with Hindu opinion, which might be scandalized if he 
had given away his property to a stranger. Having regard to the 
admitted fact that the Eaja knew that the legitimacy of his 
putative son was disputed, we are asked to say that he intended 
the appellant to take only in the event of his claim as son being 
established oy a Court of law. A somewhat similar* argument was 
used by Sir George Jessel as Counsel for tto appellant in 
V. Oroo/c(l). There the testator be(jiieathed certain property on 
trust for his daughter Mary, the wife of the said John Crook '' 
for her life, John Gi’ook in the former part of the will having been 
described as the testator’s son-in-law, and after the decease 
of his said daughter, Mary Crook, he directed that his property- 
should remain upon trust for the benefit of the children of 
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Ms said daughter Mary Crook. It- api^eared that John Crook 
had first married another daughter of the testator and that, upon 
her death, he had gone through a form of marriage with the testa- 
tor^s daughter Marj^ This daughter Mary was, therefore, not the 
legal wife of J ohn Crook, and her children were not her legitimate 
children* There was in fact a double misdescription, for primcl 
facie according to English law ^ children ^ imports legitimate 
children. The children of Mary Crook were reputed and known 
as her children. So, in the present ease, we have been referred to 
evidence showing that the appellant was introduced to the Eaja’s 
friends as his child and that the usual ceremonies for a child were 
performed by the Eaja. It was held in Hill y. Crook{l) that the 
children of Mary Crook wrero as clearly pointed to by that descrip- 
tion as if they had been mentioned by name. There can be still 
less doubt where, as in the present will, the actual name of the 
donee is also given. All that can be said with regard to this will 
is that, if the appellant is not the son of the late Raja, there has 
been a misdescription of him in the will. It cannot be said 
that there is any possible doubt as to the identity of the person 
intended by the testator. We may refer to the case of Schloss 
y. btiebel{2) cited in the argument, where the testator who was 
betrothed to a lady and intended to marry her in a few days, 
made a codicil in her favour describing her as his wife. Although 
he died before marrying her, it was held that the lady was entitled 
to the legacy. That case, like the present, illustrates the general 
doctrine that a false description does not by itself vitiate the 
legacy. In K'emiell v. AbhoU{^) the Master of the Rolls, 
citing the passage from the Digest [Book XXXV, 1. 1., 1. 72, s. fi], 
says that the meaning of it is that a false reason given for 
the legacy is not of itself sufficient to destroy it.’’ If there is 
an adequate description of the person intended to take, the 
erroneous addition of words of description is immaterial. This is 
the ease even where the error is unintentional, the true fact being 
unknown to the testator. A fortiori it must be so where the 
testator, for some reason of his own, uses words which he knows to 
be inapplicable. His description of the appellant as his avurasa 
son, which we are assuming to have been intentionally erro« 
neons, we are disposed to attribute to a desire on his part to 
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Tke Couet strengtlieii the position of his intended beneficiary , who, we must 
OF Wards treated by Mm as Ms son. The fre- 

'^SvErr ' aimrasa ’ is, in our opinion, fully 

Mahipati aoeoimted for by the need of distinguishing the murasa from the 
kL'shka daitaJm or adopted son. It may be noticed that in each of the 
liAo. of the adopted son and of the aurasa son is 

given only once and in other places the descriptions cwurascb and 
dattalm are used in juxta-position. 

On this part of the case we find that the testator’s intention 
was undoubtedly to give the estate to the appellant irrespective of 
Ms claim to the title of son. jSTo fraud or deception was practised 
upon the testator. He was under no misapprehension as to the 
facts. He used language which can apply to no one but the 
appellant, and therefore his gift must take effect. 

To recapitulate, our findings are (i) that the zamindari of 
Pittapur is an impartible estate ; (ii) that there is no proof that it 
is inalienable either by custom or by reason of the tenure ; (iii) 
that the estate thus being alienable inter vkm according to the 
decision in Sartaj Kttari v. Deoraj KnanlX) it was equally alien- 
able by will; (iv) that the late raja’s will is not void as being in 
conflict with any contract or settlement made by him in the 
plaintiff’s favour ; and (v) that the appellant, whether or not he 
was the son of the testator, is the persona designata. 

Having come to these conclusions in favour of the appellant, 
we deem it unnecessary to proceed further with the appeal. The 
nquiry into the matter of the legitimacy of the appellant would 
entail a mere waste of the time of the Court for a great number 
of days, besides causing needless expense to the parties, for in 
the result their position with regard to the property would not, 
in the view we have taken of the validity of the will, be altered 
by the decision at which we might arrive on the other question. 

We must allow the appeal and reverse the decree of the 
District Court and dismiss the suit. 

We have considered the question of costs. We think that, as 
the plaintiff has provoked an enquiry into the legitimacy of the 
L, appellant which, unless he succeeded in impeacMng the Eaja’s 
wills, was vain, he ought to pay the ordinary costs of the litiga- 
_ ^ ^ By ordinary ^osts , we mean, the costs incurred under the 
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I Court Fees’ Act for stamp duties, and under the Legal Practi- 

. tioners’ Act for pleader’s fees, and the printing and translation 

I Y charges in this Court. „■ Other costs ■ incurred by the parties theM- 

I selves^ such as the costs of the Commissions for the examination of 

^ witnesses and of printing papers done outside the Court, must be 

borne by the party who incurred them. 


APPELLATE' GRTMmAL-— FULL BENCH. • : , 

Before Sir Arthur J, M, Collins^ Kt.^ Chief JvBtice^ Mr, Justice 
Shepharcly Mr, Justice Suhramania Ayyar and Mr, Justice Benson, 

QUEEJT.EMPEE8S 




AEUMUGAM AND OTHEES.’^’ 

Oecurrence Reports — Charge sheets — Bight of an accused to copies of, before trial — . 

Criminal Procedure Code, ss. 157, 168, 173— documents—Indian EvU 

dence Act, s. 74 — Bight to inspect and have copies — Indian Evidence Act, s, 76. 

Eeld by tbe Full Bencb (Subramania A-syae, J,, disseutieute).— E,eports made 
by a Police officer in compliance with sections 157 and 16S of the Criminal Pro- 
cedure Code are. not public documents within the meaning- of section 74 of 
the Indian Evidence Act, and consequently an accused person is not entitled, 
before trial, to have copies of such reports. 

Eeld by Collins, C. J., and Benson, J. — The same rule applies to rei)orts made 
by a Police officer in compliance with section 173 of the Criminal Procedure 
Code, 

Eeld by Sherharb and Subramania Ayyar, JJ.— Reports made by a Police 
officer in compliance with section 173 of the Criminal Procedure Code ax’e public 
documents within the meaning of section 74 of the Indian Evidence Act, and 
consequently an accused person, being a person interested in such documents, is 
entitled by virtue of section 76 of the Indian Evidence Act to have copies of such 
reports before trial. 

Case referred for the orders of the High Court uuder section 438 
of the Code of Criminal Procedure by G* T. Mackeiiziie, Acting 
Sessions J udge of Coimbatore. ' 

The case was stated as follows : — , 

‘^The accused in the case applied for copies of the Village 
^^Magistrate’s report, complaint, police oecurrenoes and charge 
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“ sheet, medical certificates and statements of complainant, in order 
“ that they might know the nature of the case against them and 
‘'also to enable them to cross-examine the witnesses for the prose- 

“ The Magistrate passed the following order: — 

“ ‘ Grant copy of complaint, medical certificates and statements 
“ 03 i1t.’ From this it appears that copies of occurrence reports 
“ and charge sheets were refused. 

“The accused then moved the Sessions Court in Criminal 
“ Eevision Petition No. 9 of 1896, on which Mr. Desikaohariar, 
“ High Court Vakil, was heard. He asked this Court to order 
“ the Magistrate to grant these copies. 

“ My attention was drawn to a memorandum which the 
“Distriot Magistrate of Coimbatore published in the District 
“ Gazette of March 7th. 

“ ‘ The attention of all magistrates is drawn to the High Court 
“Euling in Q/em-Bmpress v. Venkataratmm Pantuh{l), copies 
“of charge sheets and occurrence reports should not be granted to 
“ the accused prior to the completion of the trial of a case.’ 

“ I held that I have no power to interfere with the magis- 
“ traoy in this matter, and that if I had the power to interfere, 
“ QueeH-Empress v. Yenkataraimm Pantulu(l) would prevent me. 
“ Mr. Desikachariar then asked me to refer the order under section 
“ 468. 

“ My own opinion is that every thing which is before the 
“ Magistrate or Judge ought to be known to the accused. The 
“ special privilege which section 172 gives to diaries may have a 
“reason inasmuch as diaries may refer to other oases also. But 
“ I read with the utmost astonishment the remark of the Chief 
“Presidency Magistrate in Quemi- Empress v. Venkataratmm 
“ Pmtulu{l), that charge sheets contain good deal of information 
“for use of the Magistrate which the defence is not allowed to see. 

“ Also I am unable to understand the exact force of the 
“ words ‘at the present stage ’ in the decision of the High Court. 
“ The Chief Presidency Magistrate refused copies ‘ before the 
“ trial,’ so the High Court may mean that copies must be given 
“ when the trial has commenced Or when a charge has been 
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framed. But the District Magistrate of Coimbatore under- 
stands the High Court to mean that copies need not be giyen 
until the trial is overs by which time it will be too late for 
acoiisecl to make any use of them. It is to be observed that 
the code says nothing about different stages of the proceedings 
in this eonneetion, and it seems to me that if an accused is 
entitled to a copy at last he is entitled to it at first. 

^‘^The point is of general importance. There is hardly a 
ease at sessions in which the defence does not scrutinize the first 
report from the Village Magistrate, the first oecmrenoe report 
sent in by the Station-house officer, and the charge sheet.’’ 

The PubUc Proseoutor (Mr. Powell) for the Crown. 

Krishnammi Ayyar for the accused. 

Ihis reference v/as heard before Sxjbuamania Avtae and 
Davies, JJ., who made the following 

Order of ref eren.ee to the Full Bench. — The question raised in 
this ease is whether the accused was^ at the time he applied for 
copies of certain police reports including a charge sheet submitted 
to the Magistrate before whom he stood charged, entitled to 
obtain the copies for defending himself in respect of the offence of 
which he was accused. 

Now there can he no doubt tho.t the papers in question are 
public dooiiments within the meaning of section 74 of the Indian 
Evidence Act, since they are records of the acts of public officers 
submitted by them as required by law (sections 157, 168 and 173, 
Code of Oriminal Procedure), or in the discharge of their official 
duty, and it is equally undoubted that, under section 76 of the 
Evidence Act, the accused would be entitled to the copies, if the 
documents are such as the accused has a right to inspect. 

Though there appear to be no express legislative provisions 
with reference to the question under consideration, yet it is per- 
fectly clear that, in the eye of the law, every person has a right to 
inspect public documents, subject to certain exceptions, provided 
he shows he is individually interested in them (Taylor on Evidence, 
9th Edition, section 1492, Vol. II, page 992). In Mutter v. 
The Eadern- and Midlands Bailway Gompanyil)^ Lindley, L. J., 
with the conourrenee of the Lords Justices Cotton and Bowen, laid 
down the rule thus ; — When the right to inspect and take a 
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copy is e 3 ;pressly conferred by statute, the limit of tbe right 
depends on the true constriiction of tbe statute. When tbe right 
‘ to inspect and take a copy is not expressly conferred, the extent of 
such right depends on the interest which the applicant has in 
what he wants to copy and on what is reasonably necessary for 
the protection of snob interest. The common law right to inspect 
and take copies of public documents is limited by this principle as 
is shown by the judgment in Be^ v. Justices of 8ta'§orcUIiire{l)f' 
In the case mentioned by the Lord J ustioe, Lord Denman, Chief 
Justice, observed that for the persons interested Every officer 

appointed by law to keep records ought to deem himself for that 
purpose (for the production of documents) ‘‘ a trustee. 

Such being the law on the point and the applicant being 
unquestionably interested in documents like the present as the 
person accused of the charge, to the investigation of which they 
relate, it must be hold he is entitled to inspect them and, therefore, 
to copies thereof under the section of the Evidence Act referred 
to above. In support of this view, it may also be pointed out 
that, as it cannot be denied that the aecn>sed might at his trial 
summon the police officer as a witness and call for and use the 
report in question with reference to the examination of such a 
■witness, it stands to reason that he should be permitted to ascertain 
their contents in order that he may act with an accurate kno-wledge 
of all available information which may prove useful in defending 
himself. (See Fox v. JoneB{2)f) The above conclusion, arrived 
at on general principles, appears to receive some confirmation from 
the provisions of section 172 of the Criminal Procedure Code which 
exempts police diaries ’’ from being called for or seen on behalf 
of the accused ; thus implying that reports, like those in question 
or other proceedings of the police, may be inspected at the instance 
of a person possessing the requisite interest. 

We should here observe that, apart from general principles^ if 
in any case an order has been made on a police oocurrenoe report 
or charge sheet affecting the person accused, such as an order for 
his arrest or for his remand to custody, he is i^so facto entitled to 
a copy of that document under the express terms of section 548 of 
the Code of Criminal Procedure. 
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In oiu’ view, no weigiit should be given to the suggestion 
of the Public Prosecutor that to allow the accused access to docu- 
ments like the present would enable them to tamper with prose- 
cution witnesses and thus hinder the course of justice. On the con- 
trarjj it is impossible not to feel the force of the obseryation of 
Trevelyan,, J., that he did not know of anything more disastrous 
to the administration of criminal law than that the accused should 
be debarred from having access to information to which he has 
a right and to which he is not absolutely debarred from having 
access hy some express provision of the legislature (Slieru 8ha v. 
The Queen E'mpress{l)), 

It was next argued that at all events the accused ought not to 
be furnished with the copies until the time of the trial. But it 
is difficult to see how, in the absence of any distinct authority so 
restricting the exercise of the right in question, it can be con- 
tended that the accused can he refused inspection and copy until 
the stage of trial is reached. If the right exists at all, the party, 
entitled thereto, must be held to be at liberty to claim it at any 
time he considers fit to do so, since obviously he is the best judge 
of when the right is to be exercised. Certainly it is but natural 
that accused persons should desire to have and apply for copies 
of papers, in which they are interested, even before the trial com- 
mences and the judgment of Lord Bllenbrough, 0. J., in The King 
V. Tower{2) shows that applications, like the present, are not 
premature and ought to be complied with. 

The recent case of EmjmssY. Venkataratnam Paniulu(&) relied 
on by the Public Prosecutor, while seeming to recognize the right 
of the accused to obtain copies, would, however, seem to deny the 
exercise of such right at the beginning of a trial. This is not 
in accordance with the view taken by ua. We must, therefore, 
refer for the decision of a Bull Bench the question whether the 
accused had, from the moment of his accusation, a right to inspect 
and obtain copies of the documents in question for the purpose of 
Ms defence. ' ' 

This case coming on for hearing before the Full Bench, 

, (CoLLiKS, G.J., Shbphaed, Sxjbhamaxja Atvab 'and Bensoh, JJ.), 
the Court delivered the following judgments 
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OoLLixSj 0. J,— In answering this reference to the Pull Bench, 
I intend’ to follow the exact words of the reference. The question 
IS whether the accused had, from the moment of Mb accusation^ a 
right to inspect and obtain copies of the documents in question for 
the purpose of his defence. These documents are certain police 
reporte including a charge sheet. The reference assumes that the 
documents are records of the acts of public ofEcers submitted by 
them as required by law — ^^see sections lo7, 168 and 173, Code of 
Criminal Procedure — and that they are public documents within 
the meaning of section 74 of the Indian Evidence Act, and that 
any person interested in the subject-matter of a public document 
has a right to inspect it and under section 76, Evidence Act, has 
also the right, to have a copy of such document supplied to him ; 
but that is really the point the Pull Bench has to decide. There 
appears no doubt that , a person accused is a person interested in the 
cloeiiinents referred to in sections 157, 168 and 173 of the Code of 
Criminal Procedure, if the reports relate to the accusation against 
him ; and if such reports are public documents he would be entitled 
to inspect and have, copies of such documents. I would remark 
that the accused person would thus be in a position to know before 
any evidence is given against him all the information the police 
have collected relating to the offence and their reasons for siispect- 
iug the accused. The accused would, if he had the above informa- 
tion, ha\re every opportunity of making a suecessM defence — even 
if he was guilty— in fact he has a copy of the brief for the prose- 
cution. ,7 

The question to be decided is, are these reports made under 
section 157 — the occurrence report— and section 168 — ^the report 
made by a subordinate police officer to the station-house officer- 
public documents, and further is the charge sheet drawn up 
tinder section 173 a public document ? 

The definition of a public .document is (so far as it relates to 
the question before me) a document forming the acts or records of 
the acts of a public officer. It must be conceded that a policeman 
is a public officer. 

Section 157 enacts that if, from information received or other- 
wise, an officer in charge of a police station has reason to suspect 
the commission of an offence which he is empowered to investigate, 
he shall forthwith sen^ a report of the same to a ’Magistrate 
empowered to take cognizance of such offence upon a police report 
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and sliall proceed in person or stall depute one of liis sul)ordmate 
officers to proceed to the spot and investigate the facts. . . . . 

N"ow can it be said that this report is a docniiieiit foriniiig the 
acts or records of the acts .of a public officer ? I am of opinion 
that it is not. It is the reasons the officer in charge of the police 
station has for suspecting the commission of an oS'ence. 

Section 168 directs that a subordinate police omcer \^^ho has 
made any investigation shall report the resuU of such investigation 
to the officer in charge of the police station. I am of opinion that 
reporting the result of an investigation cannot be said to be the 
act or record of an act of a public officer. 

Section 173 directs that, after the investigation under this 
chapter shall be completed, the officer in charge of the police station 
shall forward to a Magistrate . - . • a report in a prescribed 

form setting forth the names of the parties, the nature of the infor- 
mation and the names of the persons who appear to be acquainted 
with the ciroumstanoes of the case and shall also state whether the 
accused person is in custody or released on his bond with or with* 
out sureties. This information, usually called the charge sheet, 
stands in a somewhat different position from the reports under 
sections 157 and 168, and it is possible to ai^gue that the latter 
portion does relate to the act or record of the act of a public 
officer, — viz., keeping the accused in custody or releasing him on 
bail ; but as that information would not be of the slightest use to 
the accused, and as in my opinion, the other information does not 
contain either an act or record of an act by a public officer, I 
hold that it is not a public document as defined by section 74 of 
the Bvidenoe Act, 

The acts and record of the acts of the public officer, while the 
investigation against the accused is carried on, are contained in the 
police diary, |biit by section 172, Oriminal Procedure Code, the 
accused is not entitled to call for such diary* I give no opinion 
whether the accused can call for the reports and charge sheet 
during the progress of the trial, but I answer in the negative the 
question referred to the Full Bench. . 

I may add that I have not considered the English Criminal 
Procedure in relation to this ease. The powers and duties of 
Magistrates and police are so different in India to the powers 
and duties of the same officials in England that I consider any 
‘ reference to English. Orimihal Bfoeedhre;--uimecessary. 'r . 
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Shbphabd, J. — ^Neitlier in tlie Criminal Procedure Code nor in 
the Eyidenee Act is there any provision declaring or limiting the 
right of priyate persons interested in criminal proceedings to inspect 
doonments in the hands of third parties. A right to inspect public 
documents is, howeyer, assumed in section 76 of the Evidence Act ; 
and, having regard to the authorities cited in the order of reference, 
I thint it inaj^ be inferred that the Legislature intended to recog- 
nize the right generally for all persons who can show that they 
have an interest for the protection of which it is necessary that 
liberty to inspect such documents should he given. Within that 
limit the right appears to he recognized according to the English 
authorities. In the present case there can be no question as to the 
interest of the party who claims inspection. It is plain that a 
person charged with an offence is legitimately interested in knowing 
beforehand the particulars of the charge made against him, and 
the names of the witnesses who are going to support it. His 
interest is none the less a legitimate one, because some persons 
might make improper use of the information so obtained. If, 
therefore, the documents sought to be inspected are public docu- 
ments, and if they are unprotected by special privilege, it follows 
that the claim to inspection must be allowed. If any of the 
documents is not a public document, the claim must clearly be 
disallowed. Documents of three sorts are mentioned in the order 
of reference. There is the report which the oiEcer in charge of a 
police station is bound, under the provisions of section 157 of the 
code, to send to the Magistrate. There is the report which a 
subordinate officer is under section 168 bound to send to the officer 
in charge of the station, and there is the final report which under 
section 173 the officer in charge of the station has, on completing 
his iuvestigation, to send to the Magistrate. Section 74 of the 
Evidence Act defines public documents, and if any of these reports 
is a public document, it must be because it forms the act or the 
record of the act of a public officer. Wow, taking the first of them 
commonly called the occurrence report and applying the language 
of the Evidence Act, I cannot see how it can possibly be called a 
public document. In obeying the provisions of section 157 of the 
Criminal Procedure Code, the police officer, as far as regards the 
Magistrate, does no act except the act of writing and despatching 
a report founded on information received by him. It is clear that 
this report does not form an act of the station-house officer within 
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tile meaning of the section, and it cannot be the record of an act, 
because there has been no act on his part to record. In popular 
language any report which a subordinate officer is bound to send 
in to his superior officer and which is not confidential may bo 
called a public document ; but the Evidence Act lends no support 
to this view. 

It is necessary to examine the language of the 74th section 
more closely in considering the report which the subordinate 
police officer is, under section 168 of the code, directed to send to 
station-house officer. It is a report of the result of the investi- 
gation held under the provisions of the chapter XIV of the code. 
No doubt there may, in this instance, be said to be a record of 
acts done by a public officer. Nevertheless, I do not think the 
report is a public document within the meaning of section 74. In 
construing that section, I think it may fairly be supposed that 
the word ^ acts ^ in the phrase “ documents forming the acts or 
records of the acts is used in one and the same sense. The act 
of which the record made is a public document must be similar in 
kind to the act which takes shape and form in a public docu- 
ment. The kind of acts which section 74 has in view is indicated 
by section 78 of the same Act. The acts there mentioned are all 
final completed acts as distinguished from acts of a preparatory or 
tentative character. The inquiries which a public officer may 
make, whether under the Criminal Procedure Code or otherwise, 
may or may not result in action. There may be no publicity 
about them. There is a substantial distinction between such 
measures and the specific act in which they may result. It is 
to the latter only, in my opinion, that section 74 was intended to 
refer. Unless this line of distinction is drawn, I do not see where 
the right of discovery is to stop. If the report which a sub- 
ordinate police officer sends to the station-house officer may be 
inspected before the trial, what is there to prevent inspection of 
the report which any other officer furnishes for the information of 
the Public Prosecutor ? It is true that the police officer acts % 
performance of a statutory duty, but section 74 makes no dis- 
tinction between such acts and other official acts. If an mvesti« 
gation amounts to an act of a public officer within the meaning 
of that section, and the report of it is, in consequence, a public 
document, it practically . follows that, the. accused is at liberty 
ter look into the brief of the counsel for the-ptosecution» ; > 
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Qubrn- The charge sheet which is prepared under section 173 of the 
Empeess stands on a different footing. When the charge sheet is sent 

AKinnrGAM. to the Magistrate, the preliminary stage of investigation and pre- 
paration is over. Upon the receipt of it the Magistrate may, 
under section 191, take cognizance of any offence that has been 
charged. The transmission of the charge sheet with a view to 
that result, accompanied by a statement as to the accused person 
whether he is forwarded in custody or not, may therefore properly 
be called an act of a public of&cer, and the charge sheet itself may 
properly be said to form a record of that act. It is only reason- 
able that an accused person should, when once the Magistrate is 
seized of the case, have access to the report stating the names of 
the parties, the nature of the information and the names of the 
persons who appear to he acquainted with the circumstances of the 
ease. On the other hand, there are good and obvious reasons why, 
in the case of communications prior to that stage between police 
ojfBcors themselves, or between such officers and the Magistracy— 
eominunieations which may or may not result in a charge and may 
relate to third parties and extraneous matters, discovery should 
not be allowed. 

The conclusion at which I arrive is that an accused person is 
entitled to inspect, and, therefore, to have a copy of the charge 
sheet before the trial, but that he is not entitled to inspect the 
other documents. Whether he is entitled to call for them at the 
trial is a different question with which we are not now concerned. 
It was on that question that the cases in 8heru Sim v. Queen 
Empressil)^ Bikao Khan v. Queen JE7npre$s(2) turned. 

SujBEAMAKiA Aiyae, J. — The further consideration, which I 
have bestowed on the question referred for decision, has not Jed 
me to think that the view, exjjressed in the order of reference, is 
erroneous. But some arguments, not urged before Davies, J., and 
myself prior to the date of the reference, have been advanced 
since and the most important of them call for some notice. 

One of the arguments is that a right, similar to thaf put for- 
ward now on behalf of the accused, does not exist in England. 
But this ignores an essential difference which exists between the 
circumstances of the police in England and of the police in this 
country. There the law does not sanction an investigation by the 
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police as is allowed bj tlie Code, of Oriniinal Procedure here. 
This is pointed out by Sir James Bteplien- in dhe llistoiy^' b^ 
Criminal Law where he observes : The'^ second way: in wMeh pro-' ■, 

oeediiigs maj’ begin is by a police inyestigation. This process 
(sections 154-172j Criminal Procedure Code) is unknown in 
England. It is not altogether unlike par!: of the French proce- 
dure, but it is still more like what w^ould exist in England if the 
course usually taken in laol by the police were to be taken under 
legal sanction, the police being invested bj* law with special 
powers to take evidence for their own information and guidance 
(Vol. 3, page 332). Owing to this difference betw’'een the two 
systems officia;! documents corresponding to “ charge sheets and 
oceurrencG report ’’ under our code are uuknowui to the law in 
England, and consequently no question as to inspection of such 
dooiiinent, has or could have arisen there. 

The next argument appears to be that as in England a person 
accused of an offence falling under the description ‘ felony ^ is 
not entitled to a copy even of the indictment, it ought not to be 
held that an accused person in this country is entitled to copies 
of such documents as the charge sheet, &o. With reference to this 
argument, the first observation to be made is that the sole point 
for our determination being whether the documents in question are 
public documents within the meaning of section 74 of the Evidence 
Act, one is unable to see any connection between that question and 
the fact that in England persons accused of a particular class of 
offence are disentitled to a copy of the indictment. In the next 
place, supposing the doctrine of English law as to copies of indict- 
ment in oases of felony is somehow germane to the present dis- 
cussion, it is clear even in England that doctrine is much disap- 
proved of, if it has not already ceased to bo law {vide Oreave's 
Note {o) at page 463, Bussell on Crimes, 6th edition). But granting 
that it is well recognized in English Oiiminal Procedure, can it be 
defended as a just and sound rule whilst admittedly a man accused 
of a misdemeanour is under the same law treated better ? The 
characteristics of roasoiiableness and of, good sense, which alone 
would justify bur adopting a rule of English. common law, being 
wanting in the particular instance , relied on, a reference to it 
would seem scarcely calculated to throw true light on the question 
at issue* „ ' - . ' ■ ‘ ; ■ ■ - - . 


v. 



m 


IHl INDIAN LAW, BEP0ET8. 


[?0L* XX. 


Another argument was urged with reference to the law as to 
grant of copies of depositions in England* In arguing thus hy 
analogy, the peculiar nature of the theory which prevailed in Eng- 
land (before salutary changes were introduced by 6 and 7 WilL 
IV , cap, 114), as to a prisoner's position with reference to every- 
thing done in connection with the charge against him prior to the 
trials must not be lost sight of* That theory was that, in enquir- 
ing into and committing a person charged with an offence, a 
Magistrate was acting inquisUorially^ that his enquiries should be 
conducted in private and behind the back of the prisoner if that is 
considered necessary and that the prosecutor or his solicitor alone 
might have access to the depositions taken by the Magistrate, but 
not the party accused, who, strangely enough it was thought, 
should not before the actual trial be enabled to know what the evi- 
dence to be adduced against him was {vide the procedure adopted 
by the Magistrate in ThmUeUh casei).) and the observations of 
Justice J. A* Park in the same case). Eeferring to the working 
of a practice of this extraordinary description, Sir James Stephen 
justly observes : I do not think any part of the old pro- 
^^oediire operated more harshly upon prisoners than the summary 
and secret way in which Justices of the Peace acting frequently 
the part of detective officers took their examinations and oom.- 
mitted them for trial.’’ (/^., p. 225.) No doubt all this is now 
happily changed. But that such was the law and procedure even in 
the early part of this century ought to make one hesitate to look 
for light to the English practice under the common law in a 
matter like tliis. If we turn to the English statute law on the 
point, it cannot be denied that, so far as it goes, it affords reason- 
able facilities to the accused. The substance of it is this : a person 
under trial is entitled, subject to payment of certain fees, to copies 
of depositions, provided he applies for the same hffore the day 
appointed for the commencement of the Assize or Sessions at which he 
is to be tried. If, however, he is not diligent in the matter and 
applies later, he can get them only if the I adge considers that the 
copies may he made and delivered without delay and inconvenience 
to such trial. Nor are persons under trial who have not taken 
the precaution of securing copies of depositions thereby precluded 
from ascertaining before their trial the nature of the evidence 
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recorded against them by the Magistrate, for they possess the qusen- 
right of inspecting without fee or reward all depositions or eo|)ies 
thereof which hs.Te been taken against them and returned into the a.kijjiucam. 
Court before they are tried (3. Eussel on Crimes and Misdemean- 
ours, 6th edition, pages 404 to 466, and especially not© V at page 
466). What is there in these provisions to suggest anything 
against the granting of copies of the papers in question ? 

Turning now 'to the provisions of the Criminal Procedure Code 
relating to those papers, it is necessary in order to understand 
their real import and nature to see why such provisions came to 
be enacted. Prior to the passing of the first Criminal Procedure 
Code, viz., that of 1861, the powers of the police were different 
from those now exercised by them. Complaints in cases of the 
more serious offences were usually laid before them. They were 
authorized to examine the complainant, to issue process of arrest, 
to summon witnesses, to examine the accused and to forward 
the case to the Magistrate or submit a report of the proceedings 
according as ihe evidence may, in their judgment, warrant the one 
or the other course. These large pow^’ers were grievously abused 
for purposes of extortion and oppression, and it was a question 
for the determination of Her Majesty Commissioners appointed 
to consider the reform of the judicial establishments, procedure and 
laws in 1856, whether the powers should not he greatly abridged* 

The Commissioners, however, came to the conclusion that consider-* 
ing the extensive jurisdiction of the Magistrates in this country, the 
facilities which exist for the escape of parties concerned in serious 
crimes and the necessity for the immediate adoption in many 
eases of the most prompt and energetic measures, it was requisite 
to arm the police with some such powers as they then possessed* 

(See page 181 of the Selections from the Eecords of G-overnment J 
Papers relating to the Eeform of the Police of India, 1861.) The 
original draft of the Criminal Procedure Code, therefore, sought 
to give effect to the above conclusion. But when the matter came 
before the Legislative Council much difference of opinion pre-* 
vailed among the members of the Council in respect of some of 
the provisions inserted to carry out the view of Her Majesty 
CommissiDners. On the one side, it was contended that to allow 
the police to record statements of parties and witnesses and to 
place them before the Magistrate would be productive of muoli 



202 THE INi)IAN LAW EEPOETS. [VOL. xx. 

QT 3 E 1 SS- only of the prosecntionj but also of the defence, it was necessary 
Empesss statements shdiild be immediately recorded and laid 

AurJicGAir. before the Magistrate at once. (See Proceedings of the Legisla- 
tive Connoil, Vol. V, pages 515 to 645 and 570 to 574.) The 
substance of the existing provisions of the law respecting the sub- 
mission of reports by the police seems to have been devised to avoid 
the evils apprehended by one set of the members and to secure in 
a measure some of the advantages to which the other members 
attached so much importance. 

Now, first, the general report directed to be sent is the daily 
report called the diary. This the law prescribes should be for- 
warded to the officers of the department itself, in accordance with 
the principle insisted upon at the reorganization of the police 
which took place about the same time as the passing of the Crimi- 
nal Procedure Code, viz., that dual control should be avoided and 
' policemen should be directly dependent on, and be responsible only 
to, their own officers (page 250 of the selections already cited). 
And this diary, which mnst contain everything material heard 
or done by a policeman in the course of the day with reference to 
his work, was, for obvious reasons, declared not to be subject 
to inspection by the parties. Next, special reports hearing upon 
particular eases coming up for investigation were directed to he 
submitted to the Magistrate. One of the objects, which the legis- 
lature had in view in requiring the submission of these reports to 
the Magistrates, was manifestly to provide a record with reference 
to which the action of police officers engaged in making an investi- 
gation may be scrutinized duiing the later stages of the ease. 
Now, who is more interested in exercising this scrutiny than the 
accused implicated in the particular ease to which the investigation 
relates P It is impossible to believe that the legislature intended 
that persons, so deeply interested in bringing to L'ght any miscon- 
duct in connection with the investigation, should not have access 
to the records in question. If such were really the intention, why, 
whilst expressly laying down that the general report or ’diary 
cannot he called for by the parties, the legislature singnlai'ly 
enough refrained from declaring that these special reports also 
are confidential? did it not in terms extend the protec- 

tion accorded to the diaries to the other reports prescribed ? It is 
scarcely necessary to add that to withhold from the accused access 
to tlte repoyte in luestioB woedd certainly be to depriro thosi 
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persons of one reliable means of ascertaining tlie deyelopment 
of tlie case during tbe investigation and to disable them from 
exposing^ at the preliminary enquiry to trial, tlio attempts, if 
any, made by the police or other persons connected with the ease, 
io get up false evidence, or other circumstances appearing in the 
reports and revealing flaws in the case for the prosecution. 

As to section 125 of the Evidence Act, that only provides 
against a police ofEcer being compelled as a witness to say whence 
he got any information as to an offence. The section has clearly 
no reference to the present case. 

Lastly, that the documents in question fall strictly within the 
language of section 74 of the Evidence Act seems to my mind to 
admit of no doubt. First as to the charge sheet, is it not a ' record ^ 
of at least some of the investigating officer’s acts ? Again, suppose 
it is not, is it not unquestionably iiself a doeument forming an 
^ ad^ of his^ he being enjoined to act in a particular w^ay, that is, 
submit such a report. The same remark applies to the report 
under section 157. Nor is it right to suppose there is no other 
occurrence report ” sent by the police to a Magistrate in the 
course of an investigation. For, according to the rules of the 
department, a policeman making a search has to send one in respect 
of it to the Magistrate (Orders of the Madras : Police Order 140 {h)^ 
page 80), and there is the inquest report prescribed by section 
174 of the code- Copies of these are not unimportant to accused 
persons, and it cannot be doubted that these reports are records of 
a public servant’s acts within the meaning of section 74. 

For all the above reasons, I wmuld answ’-er the question suh«» 
mittsd in the affirmative, 

Benson, J. — The question for our decision is, as I understand 
it, whether a person who is named as accused of an offence in a 
charge sheet forwarded by the poiice .to a Magistrate is entitled 
before his trial to inspect and obtain copies of certain reports made 
by the police in connei?tion with the ease, viz. : — (1) the occurrence 
report made under section 157, Criminal Procedure Code ; (2) the 
report made under section 168, Criminal Procedure Code, by a 
subordinate police officer to the station-house officer; and (3) the 
charge sheet dirawm up under section 173j, Cximiiial Procedure 
Code. , ' ■ 

It was, I understand, conceded that , a copy of the station** 
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Code, could not be demandedj inasmneli as it is an extract from 
the police diary, which is specially protected by seotion 172, 
Criminal Procedure Code. 

I am of opinion that the reference must be' answered in the 
negative. 

It is admitted that the right is nowhere given by any express 
legislative enactment ; but it is argued that the reports in question 
are public documents within the meaning of section 74 of the 
Indian Evidence A.ot ; that every person interested in the subject- 
matter of a public document has an inherent right to inspect 
it, and that, under section 76 of the Indian Evidence Act, every 
person entitled to inspect a public document is also entitled to 
obtain a copy of it. It will he seen that the whole question 
depends on whether the documents in question are public docu- 
ments within the meaning of section 74 of the Indian Evidence 
■ Act. I do not think that they are. The only class of documents 
specified in that section within which they could fall is docu- 
** ments forming the acts or records of the acts of public exeoutivo 
ofiicers.’’ The police ofiBlcers who send in these reports are, no 
doubt, public executive officers, but I do not think that these reports 
can, ’with any propriety, be regarded either as forming their acts 
or as the records of their acts. The diary of a police officer, which 
is kept under section 172, Criminal Procedure Code, is the record 
of his acts, in the popular sense of the w^ord, in making an 
investigation under the Criminal Procedure Code. It sets forth 
Lis proceedings day by day in making the investigation and mter 
alia it mast record the time at which information reached him, 
the time at which he began and closed his investiga/tion, the place ; 
or places visited by him and a statement of the circumstances 
^^ascertained through his investigation/^ but this diary is by section 
172 expressly protected from inspection by the accused and his 
agents. It may, I think, well be doubted whether the word ' acts ^ 
in section 74 is used in its oridinary and popular sense, and not 
rather in the restricted and technical sense in which it is used in 
section 78 of the Act, but in either case, I think that the reports 
in question arc not, in any sense, records of the acts of the police 
officer. This will be clear if their contents, as prescribed by law, 
are considered. The occurrence report (section 157) is a report 
gent to the Magistrate, stating 'that the officer of police suspects, : 
O'U information or othorijfiso,.; ^ oognissable oflenoe haf ■ 
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committed in Ms Jurisdiction, and if the police officer considers 
it unneoessary to investigate the case, it must state the reasons for 
such oonolnsion. It is not a record of his acts, but a report of 
information given to him. The report under section 168 is merely 
a report by a subordinate police officer to the station-house ofiicer 
of the ''^result of his investigation ” into an alleged or suspected 
cognizable case. It is not the record of any act of the investigat- 
ing officer. The charge sheet is the report sent to the Magistrate 
under section 173 when an investigation has been completed. It 
must contain “ the names of the parties, the nature of the inform- 
atioii and the names of the persons who appear to he acquainted 
** with the circumstances of the ease,’’ and must state “ wdiether the 
accused person has been forwarded in custody or has been released” 
on bail. This report is not the record of the acts of the police 
officer. It no doubt reports one act of the police officer, viz.^ 
whether he forwarded the accused in custody, or has released him 
on bail, hut it is not the official record of that act. The record 
of the act is the proceedings in granting or refusing bail, not the 
report of those proceedings to the Magistrate. I conclude, then, 
that none of the reports in question are the acts or the records of 
the acts of the police officers within the meaning of section 74 of 
the Indian Evidence Act. They are not, therefore, public docu- 
meuts, and the accused has no right to inspect them or to obtain 
copies of them. 

So far I have referred to the reports as if they contained only 
the information which they, are required by the code to contain. 
As a fact, however, they have been enlarged so as to contain much 
more than the code requires. Eor example, in both the occurrence 
report and the charge sheet there is a column iu which is set forth 
the name of the person by whom the information was given* 
Section 125 of the Indian Evidence Act expressly provides that no 
Magistrate or police officer shall be obliged to state whence he 
received the information of any offence. In any view, therefore, 
an accused person could have no right to inspect or obtain a copy 
of that entry. So also in the occurrence report the names of 
persons suspected are entered, and in the charge sheet the houses 
searched and other particulars which may not concern the accused 
person at all are stated. It is obvious that he could have no right 
to obtain copies of such entries regarding third persons* If, 
however, the accused person. was entitled to ■, obtain a- copy ol.the.v 
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reports so far as tliey concerned hiinsali, I do not think that his 
right could bo takeu‘ away by the insertion in them of particulars 
regarding third parties or matters not required by law to be 
mentioned in the reports. The Magistrate^ might, howeYor, grant 
an extract of so much only as concerned the applicant and was 
not protected by law from disclosure. 

It is argued that, if an order has been made on an oeeurrenc© 
report or charge sheet affecting an accused person, he is, ipso facto, 
entitled to a co]}y of the docament under section 5 18, Oriininal 
Procedure Code. This will be so only if the Magistrate making 
the order is at the time a ' Criminal Court.’ It may, I think, be 
doubted whether a Magistrate (even when he has jurisdiction to 
try the offence) can be, regarded as a ^ Court’ before the trial 
commences. He is certainly not a ‘ Court ’ when enquiring into 
offences which he is not empowered to try, into sessions cases 
(section 19, illustration (d) and section 20, Indian Penal Code). 
In this large and important class of cases, therefore, section 
548 has no application. This, however, is not the question before 
us, and I need not pursue it further. 

I am not aware of any statute or practice which enables an 
accused person in England to obtain, before his trial, copies of 
reports made by the police in the course of their investigations. 
No doubt the relations of the police to the Magistracy in the two 
countries stand on a different footing, bat it seems improbable 
that if the Indian Legislature intended to give an accused person 
access, before his. trial, to the police reports connected with his 
case, this would not have been clearly laid down by law. 

In my opinion the alleged right is nowhere expressly conferred 
by law, nor can it be deduced from sections 74 and 76’ of the 
Indian Evidence Act. 

I would, therefore, ans\ver the reference in the negative. 
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Before Mr, Justice Subramania Aiyar and Mr, Justice Bemon, 

SRI RAJA OHELIKANI YENKATAEAMAHAYAMMA GARU 
(Plaintifp in 0,8. No. 8 and Defendant in O.S. No. 12 of 
1893), Appellant in both, 

■ ■ «?. . . 

APPzi EAU BAHADUR GrARU and anotheb (Defendants in 
O.S. No. 8 OF 1893), Respon dents, 

AND 

APPA RAU BAHADUR GARU (Plaintiff in O.S. No. 12 
OF 1893), Eispondent."*^ 

Hindu law — Obstructed Inheritance — Inheritance passing to daughter's son — 
Survivorship— Presumption of joint property. 

The daughter’s sons of a deceased Hindu take the property of their maternal 
grandfather as an inheritance liable tn obstruction and consequently take it 
without rights of siiryivorship inter se : 

Where property enjoyed in common by persons capable of forming a Joint 
Hindu family was in its origin separate property, there is no presumption that 
such property has subsequently become joint property. 

Muttayan OhetH v. Sivagiri Zaviindar(l) and Sivaganga Zamindar v, Lahsh^ 
mana{2) doubted. 

Appeals against the decrees of Q-. T. Mackenzie, District Judge 
of G-6d4vari, in original suits Nos. 8 and 12 of 1893. 

The facts necessary for the purposes of this report appear from 
the judgment of the High Court. 

Bhashyam Ayyangar^ Pattabhirama Ayyar^ Venkatarama Sarma^ 
SeshachariaTy Aiya and Suhmmania riyyar for appellant in No. 164. 

Mr. Wedderhurn^ Ramachandra Bau Sahebj SubbaBaUy Sundara 
AyyaVy Beshagiri Ran and Kwppusami Ayyar tor respondents. 

The Advocate- General (Hon’bie Mr. Spring Branson), Venlcata^ 
rama Sarma and Aiya for appellant in No. 165. 

Mr. Wedderburn, Ramachandra Bau Saheb, Subha Bau, Sundara 
Ayyar and Seshagiri Bau for respondent. 


# Appeals Hon, 164 and 165 of 1805. .... (1) J.L.B., 3 Mad,, 37Q. 
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SsiBaja JxjBaMENT.— The permanently -Settled estates of Jaggampetaj 
Bontaloorn and Eayavaram, the most importaS^ 

KAMANA- in litigation, belonged originally to Venkata Eao who died in 
July 1869. He left snrvmEg him his widow, Venkayamma, Ms 
daughter, Ohelikani Venkataramanayamma, and the latter's eldest 
son Niladri. Venkayamma, claiming to be the heir, took posses- 
sion of the whole of his estate, moyable and immovable, and 
held the same till her demise in July 1876. Then Venkatarama- 
nayamma succeeded to the property and died in July 1884, leaving 
behind her her husband Sami Eao, Mladri, abeady referred to, 
and her second son, Appa Eao, as well as three daughters ; the 
last four having been horn subsequent to the death of Venkata 
Eao. At the time of their mother’s death, Appa Eao was aged 
13 years and Niladri was aged 19 years. He was, therefore, no 
longer a minor. He was, however, still treated as a minor, and 
Sami Eao, who had been managing the property ever since the 
death of Venkata Eao, continued to do so on behalf of both his 
sons. How long his management lasted does not clearly appear. 
The evidence, however, shows that sometime before 1889 Niladri 
had assumed the management, and had been carrying it on, on 
account of himself as well as of Appa Eao. But from 1889, when 
Appa Eao attained majority, both the brothers jointly looked 
after the property and continued to do so until September 1892, 
when Niladri died without male issue, leaving a widow Venkata- 
ramanayamma, and two daughters. 'The widow alleges that 
Niladri on his death-bed executed a will (exhibit K), but this is 
BOW denied by Appa Eao. Sami Rao died on 28th November 
1892. Until the death of Sami Eao, the widow and Appa Eao 
were on amicable terms, and the former’s claim to a moiety of the 
whole property was admitted by the latter and both remained in 
joint possession of the estate. But in consequence of disputes 
having arisen, she was ousted from possession of the property soon 
after Sami Eao’s death. Thereupon the two suits, from wMch 
these appeals are brought, were instituted. 

In one of these, original suit No. 12 of 1893 (appeal suit 
No. 165 of 1896), Appa Eao sued to set aside the alleged will 
(exhibit K) of his brother, Niladri, and in the other, original 
suit No. 8 of 1893 (appeal suit No. 164 of 1895), the widow 
sued for possession of the whole of Niladri’s property. The 
District Judge decided against the widow in both suite, and 
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against both decrees she now appeals, Appa Eao being the first 
respondent. In original suit No. 8 of 1893 the appellant 
(Tenkataramanayamma), based her case upon the will of Venkata 
Rao (exhibit A), dated the 6th September 1866, which was, 
soon after its exeeution, deposited under a sealed corer in 
the District Registrar’s office, and which has ever since remained 
there, and upon exhibit K the alleged will of Niladri, dated the 
2nd September 1892. In her plaint she also prayed, in the alter- 
native, that if her claim to the whole estate should be held to be 
unsustainable, such share as she might be found entitled to, should 
be decreed to her. 

The principal defence of the first respondent as to exhibit A 
was that it was revoked ; as to exhibit K that it was not genuine 
or valid. It will be convenient to defer the discussion of 
matters connected with exhibit K until appeal suit No. 165 
(original suit No. 12 of 1893) is taken up for consideration. 

The first question, therefore, for determination is whether 
exhibit A was revoked. The Hindu "Wills^ Act does not apply 
to the nase, and no special mode of revocation being prescribed, 
revocation, like any other question of fact, may he proved by apt 
evidence, though no doubt mere oral evidence in a matter like 
this should be received with great caution. What amounts to 
revocation in common law was clearly pointed out in Doe dem. 
Bead against Harris{l) cited for the first respondent. There Lord 
Denman, 0. J., in the course of his judgment observed, ^^some 
doubt has been entertained whether any declaration could be 
** sufficient without the word ‘revoke’ hut, upon full considera^ 
‘Hion, we think it impossible so to limit the testator’s power of 
“ revocation, and that any equivalent word or words and expres* 
“ sions would be sufficient for that purpose. 

‘^But, further, we are now required to consider whether^ 
‘‘ without any language at all, a testator may revoke a will by 
‘‘ the conduct he exhibits. And this appears to be tantamount 
‘*to an enquiry whether conduct can give a positive declaration 
“ of intent. If it can, there can be no more necesdiy for words 
than for the use of a particular expression. Now, nothing is 
“ easier than to imagine such gestures and proceedings, connected 
“ with the will, as must fully convince every rational mind that 
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Sei Baja the testator intended to revoke his will, and thought he had 

^ScKATA ^ done so by the means he took for that purpose. But if he who 

BAHAMA- lias power to revoke by declaring a present resolution then to do 
'^Gaeu so does in fact make that resolution manifest j it seems clear that 
Apj>a'bau revocation is complete in every essential part.” 

Bahadue Such being the rule on the point, does the evidence here 
establish the first respondent’s contention that, though exhibit A 
has all along remained in the Eegistrar’s office, yet it was in 
reality revoked ? The evidence in support of it consists chiefly of 
the testimony of the seventh and the eighth witnesses called for the 
first respondent and certain circumstances connected with the enjoy- 
ment and devolution of the hulk of the property referred to in the 
will. Exhibit XXXIII, copy of the vakalat spoken to by the 
said seventh witness, the reception of which in evidence was rightly 
objected to on behalf of the appellant, both in the lower Court and 
here, on the ground that the original was not accounted for as 
required hy law, must he excluded from consideration. 

Now as to the evidence of the two witnesses relied on ; Grou- 
rayya, the seventh witness, is a pleader whom Venkata Eao had 
employed to transact his legal business from March 1866, that is, 
for some six months previously to the execution of the will. The 
material portion of his evidence may be given in his own words : — 
*"^1 heard that Venkata Eao executed a will. He spoke to mo 
‘‘about a will. He told me he had cancelled the will and the 
“ pattas, and he said that he would empower me to get back the 
“will from the Registrar’s office. He said that he had taken 
“hack the pattas. He said that he would give me a vakalat. 
“ He got that vakalat registered. I did not get back the will 
“ fz'om the Eegistrar’s office. I was not able at onee to go to the 
“ Eegistrar’s office as I feU ill. The Vakalat was executed at 
“ J aggampeta and I took it to Peddapur. Nilachalam asked me to 
“ return the vakalat as he heard that I was not well. He said that 
“ they would send somebody else. Nilachalam was the son of the 
“ kept woman of the Rajah and was looking after the estate under 
“ Venkata Eao. He was a confidential servant of Venkata Eao. I 
“ returned the vakalat to him. Nilachalam is dead.” Virayya, 
the eighth witness and maternal uncle of Nilachalam referred to by 
the seventh witness, stated that he was a servant under V^enkata Eao 
and that he (the witness) was present when Nilachalam informed 
V enkata Eao that he had brought the will, that thereupon Venkata 
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Say Eaja little force since it has not been shown that the connection be- 
Ye^kata- ISrilachalam’s mother and Venkata Eao had been of such a 

as to giv^e Mlachalam the status of an illegitimate son 
Gabu entitled to inherit under the Hindu law. if or has it been shown 
Appa Bau Nilaohalam thought he had a right to set up such a claim. 

evidence of the eighth witness being, in onr opinion, incredible 
and nneorroborated, must he rejected, and the fact that exhibit 
A was not taken back from the Registrar’s office and destroyed, 
must be treated as unexplained. 

That fact, however, is not conclusive against the alleged 
revocation, and we must now see how far evidence connected 
with the enjoyment and devolution of the property proves the 
revocation. In the will reference is made to grants of pro- 
perty already made to certain relations and dependents of 
Yenkata Eao ; the rest of his estate being left to his wife 
Yenkayamma, and after her to his daughter Yenkataramanayamma 
and to his grandson Niladri. Of the grants inter vivos, the most 
important^ are those made respectively to the testator’s sister, to 
his illegitimate sons including NOaehalam, and to the testator’s 
daughter Yenkataramanayamma. The sister got a village with 
a nett rental of about Es. 4,G00, the sons another with a rental 
of about Es. 2,000 and the daughter two villages with a rental 
of about Es. 6,000 per annum (exhibits XXXV, XXXIV a-nd 
XSXVI). from the m thewiU Id fa 

Yenkata Eao’s grant (exhibit XXXV) to his sister that whatreaUv 
prompted him to make the grants and to exe cute the will was his 
senous illness in 1866. However by October 1867, Yenkata Eao 
ad fully recovered and he then changed his mind about the grants 
and persuaded the grantees to relinquish their rights under the 

XXXIV. and XXXVIII). Thi, fa Ootobor 
1867. The very next month Yenkata Eao emnloved . 

withdraw the will, executed a vakalat to him-for the purpose and 
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is far from being conclnsiv'o. Nerertheless it would seem to be sm Bija 
entitled to some weight when taken with tbe li^-lit thrown upon the 
matter by the oonaiict of Venkayamma, Venkataramanayamma^ eama.n'a- 
and Niladri, and by fhe views which they took of the titles under Gaeu 
which they held the zemindari during the twenty-three years, which' appa *Eav 
elapsed between the death of Venkata Eao and that of Niladri. Bmiadue 
W hat then were the views taken by them ? Three days after 
her husband'^s death Venkayamma wrote to the Collector of G6d4« 
vari a letter which runs thus : My husband Sri Eaja Eao 
Venkata Eao Bahadur Garu having been unwell, owing to 
the illness he had, died on the 22nd of this month ; I have a 
daughter called Chelikani Venkataramanayamma, a grandson 
(by-daughter) called Chelikani Venkatasurya Niladri Eao of 
^Uhe age of four years and a grand-daughter (by-daughter) called 
Venkayamma aged one year. I am the heir to the whole of my 
hmband^s property aecording to law. I shall from this day for- 
“ ward manage the affairs. I therefore request you will be good 
“ enough to cause J aggampeta, Dontalooru and Eayavaram mittas 
which are standing in my hushand^s name to be entered in my 
name and grant me a dhimat (a written authority for collecting 
“ revenue) Under the orders of the Board of 

Eevenue, the estates were registered in the name of Venkayamma 
who was described in column 9 of the register exhibit IV bearing 
the heading mode of transfer by sale, gift or otherwise, as 
having taken by inheritance.’^ After having held the property 
for about six years, Venkayamma became ill and wrote to the 
Sub-Colleotor of Goddvari on the 14th July 1875. “ I am not 

** therefore confident that I would live and consequently write to 
you in regard to the whole of my property. I have got a 
daughter by name Sri Eaja Chelikani Venkataramanayamma. 

The said Venkataramanayamma is the chief heir to my zemin- 
dari consisting of Jaggampeta, Dontalooru and Eayavaram 
estates and to all other movable and immovable properties. 

I therefore request that the right to the zemindari consisting of 

the said estates may be registered in her name ” 

On the 17th idem Venkataramanayamma herself communicated 
to the same officer her mother’s death and after observing I am 
the reversionary heir to all the estates forming the movable and 
immovable property of my mother ” concluded with a prayer ; ^ 
for the registry being transferred 'to her name as heir '(exhibit , V)* ' 





Sri EiJA Lastly on tlie 27tli June 1884 Venkataramanayamma %yrote to 
Collector of tlie District iniorming Mm that she had fallen 
liAMAXA- that she did not espeot to reooYer from that illness and that 
she had given to her two daughters some property and observed 
AppA*E-\r nfter my death my two sons are the chief heirs to my estates 
Bahadcr and to the whole of my movable and immovable property 
(e^thibit I). This view was endorsed, in equally distinct terms, 
by hfiladri himself in his letter to the Collector, dated the 
8th July 1884, intimating his mother's death and asking the 
estates to be registered in the names of himself and the first 
respondent wWch was accordingly done. Not only was no 
reliance placed on the will on these three important occasions, 
blit it is not shown that it was relied on or even referred to- on 
any other occasion until, at all events, a month before Niladri's 
death in 1892. Such condnot on the. part of the three successive 
holders of the estate tells strongly against the case of the appel- 
lant, who has consequently attempted to explain it away’^ by 
suggesting that 7 enkayamma, .Venkataramanayamma and Niladri 
were all ignorant of the will and of its provisions. This sug- 
gestion is hardly consistent with the plaint which, while it asserts 
that Niladri was unaware of the arrangement made by Venkata 
Eao, refrains from saying that such ignorance was shared by 
Venkayamma and Venkataramanayamma ; nor is there any evi- 
dence whatever on behalf of the appellant to prove the alleged* 
ignorance. The probabilities are all the other way. It is difficult 
to see why Venkata fiao should have wished to keep the will a 
secret from Ms wife and his daughter who were living on affec- 
tionate terms with him at the time he made the will in their favour. 
On the contrary, if, as was said in one part of the argument on 
behalf of the appellant, one of Venkata Eao's objects in making 
the will was to prevent his illegitimate sons laying any claim by 
inheritance to a share of the zemindaries along with his widow, his 
daughter and his grandson by the daughter, surely he would have 
taken care to . let these latter know what he had done to secure their 
rights against the possible claims of the illegitimate sons. Again, 
there was no secrecy whatever attending the execution of the will. 
It was written by Jagga Baja, one of Venkata Eao's gumastahs, 
and was attested by the "Karnam and the Village Munsif of the 
place. Moreover, about twelve months after the will was deposited 

in the Eegistrar's office,- the "Vakalat for its withdrawal was publicly 
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executed and registered, Vakil Gonrajja having, as stated hy 
Mm, paid a visit to the zemindar in connection with that vakalat 
and the then Sub-Magistrate, in his capacity as a registration 
officer, having attended at the zemindar’s residence to accept the 
presentation of the vakalat for registration (exhibit XLa), That, 
notwithstanding all these oirciimstances, Venkayamina, Venkata- 
I’amanayamma as well as the latter’s husband Sami Eao who was 
residing with them all the time as a member of the family, some- 
how did not come to hear of the will in Venkata Eao’s Kfe time 
is hard to believe. It is harder still to suppose that even after 
Venkata Eao’s death, no information reached Ms successors at 
any time before August 1892, and the more so as Jagga Eaja, the 
writer of the will, was alive all the time. Then it is also suggested 
that the ladies probably thought the will amounted to nothing 
more than a mere statement of tho rights they possessed under 
the Hindu? law and so did not think it worth while or necessary 
to refer to, and rely upon, the will. This conjecture also — for it 
is nothing more — is a very unlikely one, for even if the ladies had 
supposed that the will amounted to nothing more than a declara- 
tion of their rights under the Hindu law, they -would still almost 
certainly have alluded to it at all events as confirmatory evidence 
of their claim under the Hindu law. Another suggestion is that 
Venkataramanayamma did not wish Niladri alone to take the 
property to tho exclusion of the first respondent and the omission 
to refer to tho will was due to this cause. This ingenious argu- 
ment, however, cannot account for Venkayamma’s conduct in 
1869, as the first respondent w^as not born till two or three years 
later. It is scarcely necessary to add that so far as Niladri w^as 
concerned, his admission that he and the first respondent were co* 
heirs cannot he explained except upon the hypothesis that he was 
absolutely unaware of the provision of the wdtl in his own favour^ 
But in support of such hypothesis nothing is to be found in the 
evidence, whereas it is clear, upon tho testimony of plaintiff’s own 
fourth witness, Jalandanki Venkayya, that Niladri was aware of the 
will and of its provisions. In these circumstances the conclusion 
that the -will was never after November 1867 treated as a subsist- 
ing testamentary paper seems irresistible. And how strong was 
the oonviotion in the minds of the members of the family that the 
instrument w^as not a subsisting one may,, be gathered , from the 
suggestive aml?igiiity to which ‘the;p,erspn%.wHg, diew^up the plaint'-- 
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Bei Uasx this casej found it necessary to haye recourse in alleging Mla« 
dri's ejcclnsive right to the property. For, though sereral anthenti- 
EAHANA. eated copies of the will had been obtained from the Registrar's 
0-AEt; office by the appellant’s agent a month or two before the plaint 

Appa^Eait exhibit A is not referred to in the plaint, nor is it 

s^hadue eyen alleged that the arrangements ” under which Niladri got 
the estate were made by any will of Venkata Eao. Wlien this is 
contrasted with the explicit statement in the plaint as to exhibit K 
referred to therein by date and as the ‘‘will” of the Niladri, it is 
pretty plain that the appellant’s advisers were then unwilling to 
tie her doTO to the ease that the arrangement, which was set up 
as having constituted Niladri the sole heir, was the one made 
under the will in question. This remarkable unwillingness on 
their part even at that late hour, considering that there was no 
doubt either as to the genuineness or the validity of the instru- 
ment, can be attributed only to the grave distrust feit by those 
advisers as to the possibility of treating exhibit A as a disposition 
still in force. 

Such are the chief considerations which favour the first respond* 
ant’s contention. Against it, no doubt there is the fact that the 
document was not actually taken back from the Registrar’s ofiice. 
Why Venkata Eao failed to get it back (as we have seen he 
intended to do) has not been explained, but this fact ought not to 
be pressed too strongly against the first respondent, since owing to 
the lapse of time almost all the persons who would have been in a 
position to throw light on the matter were dead at the time of 
trial In these cixcumstanees Grourayya’s evidence, coupled with 
the course of conduct referred to above, is entitled to great weight 
and the finding of the District Judge that the will was revoked 
must be held to be correct. On this finding it is unnecessary to 
"go into the questions which would arise if the will were still in 

Now. Venkata Eao having died intestate it follows tiuit, on 
Venkataramanayamma’s death, the inheritance passed to Niladri 
and to the first respondent as his daughter’s sons, and the question 
then arises whether at the time they succeeded to the estate, they 
took the property with the right of survivorship under the law, or 
separately without any such right* 

Having regard to the well-known Mitakshara doetriiie of right 
hj hirth giving rise to that form of |oint property designated as 
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unobstructed herita^ge/’ as opposed to obstructed heritage/' sbi Eaja 
it is difficult to see how the present question can be answered except yeSata ^ 
in the negatire. According to that doctrine only the man^s kamana* 
soHj son's son, and son's son's son acquire a right by birth and ^0 aeij 
thereby a community of interest in the property of the father, appa Eau 
grandfather or great grandfather. Such community of interest, 
however, does not entitle any of the eo-parceners to predicate, 
before a partition is effected, what the extent of his share in the 
joint property is, since the share is liable to diminution by the 
siiceessive births of other co-owners. But that very circumstance 
renders it just and right that when any member of such a co-par- 
cenary dies, his undefined interest should not vest in his own heirs^ 
but should lapse to his survivors and go to augment their rights in 
the undivided family estate. Hence the rule of survivorship recog- 
nised under the Mitakshara system. When, however, under the 
same law, property passes by pure inheritance or obstructed herit- 
age, it vests only in him who is the heir in existence at the time 
the inheritance opens {Narasimha v. Veerahhadra{l) and if there 
happen to be two or more co-heirs the share of each is not liable 
to variation by the subsequent birth of a person of the same class, 
but is fixed and definite. Oonsequently in such a case the reason 
for the rule of survivorship does not exist and the rule itself is 
totally inapplicable. This conclusion drawn from principle in well 
supported by authority also. In Gopalmami v. Chmm8a7ni{2) 

Turner, C.J., and Brandt, J., expressed a strong inclination against 
the applicability of the doctrine of survivorship to a case like the 
present. And in Jesoda Koer v. Shea Pershad Singlii^)^ Petheran, 

C.J., and Banerjee, J., after a critical examination of the chief 
passages relating to the question in the Mitakshara and other 
works, and after referring to the leading decisions that throw 
light on the subject, held that the principle of survivorship under 
the Mitakshara law is limited (1) to property which is taken as 
unobstructed heritage (including property thereby acquired) and 
(2) to the joint property of re-united co-parceners; but does 
not extend to property which is inherited by two brothers as heirs 
of their mother's father and which does not fall under either of 
those descriptions; This considered decision was referred to with • 
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Eaja approYal in the analogous case of Saniinadha Pillai Thanga-^ 
ihmini{l) where Shephard and Best, JJ., held that when a group 
HAMANA- of heirs took the estate of a deceased divided member after his 
"aliiu mother j the rule of survivorship did not apply. The ratio decidendi 
Appa'eau decision and of the Calcutta ruling which in effect it 

Babadc?« followed is identicals viz., that survivorship does not exist in any 
case in which property passes as obstructed heritage. The herit- 
age in the present case, being’ that of daughter’s sons, is an 
obstructed heritage, and is, therefore, on the above j)^‘hn3ipl^j 
not subject to the incident of survivorship. 

On the part of the first respondent, however, certain passages of 
the Sarasvati Yilasa, particularly paragraphs 632, 646, and 654, 
(Foulkes’s translation, pp. 125, 128, 129), were relied on. The doc- 
trine propounded in those passages is stated, in the very commence- 
ment of the disquisition, to be the teaching of Lakshmidhara. Dr. 
Jolly considers that, as it is not clear whether the author of the Sara 
svati Vilasa meant to make the, teaching his own, it does not possess 
more than a historical interest. (Hindu Law, p. 202.) The 
doctrine, in question, in the words of the same learned writer, is 
that property devolving on a daughter who has a son, assumes 
^’the nature of unobstructed property* and is passed on by the 
daughter's son to his own son, in ease he was alive at the time 
of the devolution of the estate^^ (Ib,) According to this view, a 
daughter’s son, in existence at his mother’s succession, takes a vested 
right the moment the property devolves on his mother. But it is 
well settled that the right of such an heir, to inherit his grand- 
father’s estate, is contingent on his surviving his mother and her 
sisters, if any. Moreover the assertion that, in the ease supposed, 
the inheritance assumes the nature of unobstructed heritage, does 
not appear to be supported by any of the other treatises of the 
Mitakshara school, since none of them recognizes any exception to 
the fundamental theory that from the widow downwards the 
property devolves as obstructed heritage. This is necessarily im- 
plied in most of those treatises. In one of them at least, viz., the 
Vyavahara Mayukha, the author begins the discussion regarding 
the descent of a sonless separated man’s property with words which 
have been translated, order of succession to obstructed heritage ” 
(Maudlik, p. 76) words which, in the absence of subsequent 
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qualification, must be taken to include under obstructed herit- 
age’^ even the case spoken of by Lakshmidliara. It is clear, 
therefore, that Lakshmidiiara’s teaching cannot, as pointed out 
by Mr. Mayne, be now accepted as la,w. (Hindu Law, fifth edition, 
note g to section 519.) 

Muitayan Qhetti t, Swagiri Zemmdar{\) and Bkaganga Zemia^ 
dar y. Lahshmana{^) were also referred to on behalf of the first 
respondent. But they clearly do not touch the present question. 
There, it was held that as between a man and his son the former’s 
power of disposition over property, inherited by him from his 
maternal grandfather, is restricted as it is in the case of unob- 
structed property ])elonging to the man and his son. Whether 
this conclusion can be maintained after the decision of the Judicial 
Committee in SartaJ Kuari v. Deoraj Kuari{Z) is open to doubt. 
Now the ratio decidendi of that case, in the concise words of 
Shephard and Davies, JJ., in the recent Pittapur ease(4), is this — 
Where the right to a partition is wanting there is no restraint 
on the power of alienation.” See also Sivasuhramania Nayahar 
Y. ICrishnammaI{5). Such being the rule laid down by the Privy 
Council and it being unquestionable, as is admitted by the learned 
Judges, who decided the cases in Muitayan Gheiti v. Swagiri 
Zaniindaril) and Sivaganga Zemindar v. Lakshmaria(2) that a par- 
tition of property inherited from a maternal grandfather cannot 
be claimed by a son of the man who thus inherited it, it would 
seem to*follow that the view, taken in those two cases to the effect 
that, though a son cannot ask for a share of such property, he can 
nevertheless impeach his father’s alienation thereof, is no longer 
sustainable. But supposing it to be otherwise, those cases are 
quite distinguishable from this. In them the question related 
to a man’s power to restrain ahenation of immovable property 
coming to his father as obstructed heritage. And in support of 
the view^ adopted there, Mitakshara, chapter I, section 27, may, 
perhaps, still be relied upon as an authoritative text, upon the 
exact weight due to which, no direct pronouncement has yet been 
made Joy their Lordships of the Judicial Committee. In the 
present case, however, the question is not between a father and his 


(1) 3 Mad., 370. (2) 9 Mad., 188. (3) I.L.E., 10 AIL, 272. 

(4) IJjM: ((The Gourtof WanU v. Ventcafa Swya Mahipati RamalrisJma Rao), 
BO.Had,, 107. , : (^) X.L.E.,18-Ma.d., 289. , ^ 


Raj 4 
Ohejukani 
Tenkata- 

RABfAKA- 
YAMMA I 

Garu 

V, 

Appa Bau 
Bahabur 
Garu. 




220 


THE INDIAN LAW BEPOBTS. 


tvou XX, 


Sm liA.TA SOU seeking to restrain Iiis father’s alienation, hut between the 
representafcire of a sonless deceased co-owner and the sniwiYing 
rama-na* eo-owner claiming by snrYivorship the share of that deceased 
ViARr eo-owner in ];)roperty in which the eo-owners took no right by births 
afp/ baf therefore neither the stiiTivor nor the representative of the 

BAHADuii deceased ought to be affected by any of the peculiar consequences 
flowing from such right. 

The finding upon this question of law must, therefore, be against 
the first respondent. 

The next question to be considered is whether, though the 
brothers took originally as tenants in common, the first respondent 
is entitled to Niladri^s moiety by survivorship in consequence of the 
mode in which the property was dealt with by them between 1884 
and 1892. It was urged on behalf of the first respondent that, in 
cases like the present, unless the contrary is shown, it should, as a 
matter of law, be taken that the rule of survivorship prevails. We 
do not find any ground for this contention. No doubt, when two 
persons capable of forming a joint family under the Mitakshara, 
hold some property in common and the requisite legal foundation 
has been laid for the conclusion that that property is undivided 
family property, then the presumption of law in respect of all 
other property in the hands of any of the members of the family 
is that . the sauie is joint, and if a member of such a coparcenary 
alleges that any particular property is, in fact, not part of the joint 
* estate but Ms own separate property, be has to rebut the pre- 
sumption and prove his allegation. But if that is done, and if an 
interest, in the particular property, is claimed by some other 
member on the ground that though originally separate it subse- 
quently became joint property, the onus of establisMng the claim 
is undoubtedly on the member who advances it. 

Now, here inasmuch as according to the finding already arrived 
at, Venkata Eao’s estate, with its accretions, devolved on Niladri 
and the first respondent as mere tenants in common, it is for the 
first respondent to show that, subsequent to such devolution, 
Niladri’s share ceased to he Ms separate property and that the 
shares of the two were merged into a common whole with the 
ineident of survivorship attaching to it. In other words the first 
respondent has to make out that he and Niladri had, by mutual 
consent, express or implied, altered radically the character [of 
their title to the estate by substituting jfor the seyeral ownership 


YOI^. XXJ , 




221 


of each in Ms respective moiety (with absolute power to alienate 
and with right to transmit hy inheritance to his own heir), a joint 
ownership, with a restricted power of transfer and a right on the 
part of the survivor to take the whole in the event of the other 
dying sonless. Does the evidence prove that any arrangement of 
the kind took place ? If the first respondent w^ere able to satisfy 
the Court, that, as alleged in his written statement, he and Mladri 
held other property which was joint and that -they incorporated 
therewith the property now in dispute, the contention under 
consideration must succeed. But he has clearly failed to show 
any such incorporation. It is conceded that Niladri and the first 
respondent derived no property at all from any ancestor in their 
paternal line save Sami Eao, their father. It is conceded also 
that when Sami Eao left his father’s house many years a, go and 
went to reside with Venkata Eao, Sami Eao possessed no ancestral 
or other funds, and it is admitted that his subsequent acquisitions 
consisted only of certain jewels (said to be worth Es. 10,000 or 
15,000) which were presented to him by his father-in-law, his 
mother-in-law and Ms wife. But it is stated by the first respondent 
himself and two other witnesses, on his behalf, one Ms servant and 
the other his relation, that a couple of months after Venkata* 
ramanayamma^s death Sami Eao, having himself fallen ill, handed 
over to Niladri the key of the box coiitaming the former’s jewels 
with the object of transferring the ownership in them to both the 
sons. This entirely uncorroborated story that a man, who had then 
two sons and a daughter living — the sons being in affluent cireum-* 
stances whilst the daughter was not well provided for — took it 
into his head to give away to his sons alone the whole of the 
comparatively little property he had, in order that that little might 
form a common stock with which the extensive separate property 
in question waste become incorporated, is one which, on the face of 
it, bears evident marks of invention for the purposes of this litiga-* 
tion-, and is, therefore, altogether unworthy of serious consideration^ 
Moreover, even if Sami Eao had really parted with the jewels, as 
alleged, how would that advance the first respondent’s case ? For 
nothing was done by the brothers with reference to the jewels, and 
it is difficult to understand how the mere fact of joint possession 
thereof by them, lends the slightest support to the theory of incorpo-* 
ration. Nor does the first respondent’s contention stand on a better 
footing;with i*oferenoo'to the other ciroumstehoes.reliedonin proof ' 
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Sri Eaja of the alleged incorporation, viz. (i) joint residence and messing 
together, (ii) investment of the annual surplus income in trade for 

BASTAXA- the benefit of both the brothers, or in property acquired in their 
^Gaeu joint names, and (iii) Niladrfs expenses being in excess of those of 

ARprEAu the first respondent. In drawing inferences from circumstances 

Bahadur the above, it must be borne in mind that facts not distinctly 
inconsistent with the presumption of the eontinuanco of the 
original tenancy in common cannot afford any support to the first 
respondent's contention. (Compare Robinson v. Preston{l).) To 
support it the oireumstanees relied on should be unequivocal, and 
should point unmistakably to an intention to effect a mutual 
transfer of the kind suggested. But those referred to above do 
not point to any such conclusion. The only fair inference to be 
drawn from them, taking them all together, is that the brothers 
did not feel any necessity for dividing either the corpus or the 
income, and found it convenient for the time being to live together 
and manage their property in common. To hold that because the 
brothers merely refrained from dividing what in law was separate — 
their conduct here amounted to nothing more — therefore they 
intended to effect a complete change in their relative rights would 
be unreasonable and unwarranted. Let us now look at each 
circumstance separately. So far as residence and food go, matters 
continued exactly as they had been prior to 1884, when the 
brothers owned no property derived from their father or mother. 
As to joint investment the interest possessed by the brothers in 
the business carried On with the aid of their surplus incomes, as 
Well as in property acquired thereby, is prima facie of the same 
character as that possessed by them in the incomes so invested 
(see Rolhmn v. Preston{l))^ and there is absolutely nothing to 
show that in the present case their interest was otherwise. No 
doubt the brothers did occasionally borrow money on their joint 
promissory notes. But surely tenants in common may do so for 
the purposes of their common estate. Why, then, should it be 
assumed that such acts were done by the brothers as members of 
a joint Hindu family, the very point to be proved, and not as 
. tenants in common as they were shown to have been at starting ? 
Again, the argument founded on inequality in the expenses of the 
brothers is entitled to little or no weig’ht, since it entirely die** 
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regards the ordinary latitude likely to he allowed between brothers 
out of natiual affection and good feeling — a consideration which 
ought not to be lost sight of in dealing with an argument like 
that in question (Laia Iluddun Gopal Lai v. Mussmmt KhikUnda 
Koeri^)), Lastly^ as to the documents referred to in the argument 
with reference to this part of the case, it is to be observed that 
they really onlj^ bear upon one or other of the circumstances just 
dealt with, and therefore require no further notice. For these 
reasons, differing from the District Judge, we must hold that the 
second ground, taken for the first respondent’s contention in 
regard to survivorship, also fails, and, consequently, Niladri’s 
moiety passed to the appellant as his widow and heir. 

There remains a minor point in appeal suit No. 164 raised by 
the appellant, viz., that certain inam lands included in the plaint 
property, but found by the District Judge to belong to the second 
respondent, were really purchased mth money which belonged to 
Niladri and the first respondent, and were, therefore, properly 
included in the present ‘suit. 

The second respondent admits in his evidence that he did receive 
from the brothers in November 1891 when, he vras in their employ 
as a clerk, Es. 4,000, which sum was entered in their accounts as 
sent to him for the purchase of inam lands. He also admits that 
he bought at a court-sale held in that very month the lands in 
dispute for less than Es. 2,000. He moreover concedes that he 
has not repaid any portion of the Es. 4,000 sent to him as recited 
in the accounts. Nor is it his case that the sum was a gift or a 
loan to him. In these circumstances his interested evidence that 
the lands were acquhed with his own funds cannot be depended 
upon and there is no other evidence to prove the plea. The pro- 
perty must, therefore, he held to have been acquired by him with 
the money and for the benefit of his then employers-— Niladri and 
th® first respondent. 

We must now determine whether the alleged will of Niladri, 
exhibit K, is genuine or not. This is the only question in appeal 
suit No. 165. The District Judge was of opinion that it is not, 
and with that conclusion we concur. [Their Lordships then dis- 
cussed the evidence relating to exhibit K and proceeded :] 
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To sum up theiL : We find tkat the will of 1866 was reToked^ 
that there was no right of survivorship between Niladri and 
Appa Eao, that on Niladri^s death the appellant as his widow suc- 
ceeded to his property and that the will of 1892 is not genuine. 
The result of these findings is that in appeal suit 164 there will be 
a decree for partition and delivery to the appellant of a moiety of 
the disputed properties including the inam lands in the hands of 
the second respondent with proportionate mesne profits from 1st 
December 1892 until delivery of possession or three years from date 
of decree, the amount thereof to be ascertained in execution. Pro- 
vided, however, that the following items in schedule 01 shall be 
excluded ‘Nos. 3, 17, 22, 23, 38, 75, 77, 81 and 87 ; and provided 
also that Nos. 37, 51, 97, 98, 103 and 121 in the schedude to the 
Commissioner’s report he included. Item No. 7 in plaint schedule 
01 should be described as ‘ a box ’ only, and item No, 79 in the 
same schedule should be described as containing only two pearls. 
In appeal suit No. 165 there will be a declaration that exhibit K 
is not genuine. In other respects both the suits must be dismissed, 
the parties will pay and receive proportionate costs in each case 
in the Lower Court as well as in this Court. The decrees of the 
Court below will be modified accordingly. 
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Slmcuiion^Recei'Ver-— -Moneys collected hy receiver in execution of decree 
misappropriated hy him^-DiscJiarge of judgmenUdeltor. 

Id execution of a decree a receiver was appointed to collect certain rents 
due to the iudgmeut-debtor. Some of the judgment-dehtor’s tenants paid the 
rents due. by tbaia into the hands of the receiver, but the receiver did not pav 

the money into Court ^ 


* Letters Patent Appeal Ifo. 21 of 1895. 
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Meldp§r Shephardi J’., that the payment by the tenants the receiver did not 
pro tanto discharge tlie judgment-debtor from liability under the decree. 

Meld pur Bmieu, J., that payment by the tenants to the receiver pro tanto dis- 
charged the judgment-debtor from liability under the decree. 

Appeal under seciion 16 of the Letters Patent against the order 
of Mtjttusami Ayyae, J ,5 in appeal against appellate order No. 63 
of 1892(1). 

The respondents were the holders of a decree passed in original 
suit No. 415 of 1884 on the file of the District Munsif of Siva- 
ganga against the appellant and others. A certain portion of the 
amount due on the decree was collected at yarious times. On 31st 
August 1889, on the application of the respondents a receiver was 
appointed to collect the melvaram payable to the appellant by 
the tenants of the village of Kambanur for fasli 1299. The evi- 
dence showed that the receiver liad collected a sum of Es, 845-2-7. 
But he did not pay this money into Court and absconded. The 
respondents then in April 1891 j)ut in another application for the 
execution of the decree praying for the arrest and imprisonment 
of the judgment-debtor and the attachment and sale of his mov- 
able properties. ^ In this application the respondents did not give 
the appellant credit for the sum of Rs. 845-2-7 collected by the 
receiver. The appellant opposed the issue of execution on the 
ground that the decree debt had been satisfied by the sum collected 
by the receiver. 

The Munsif and on appeal the District Judge allowed the 
appellant’s contention. 

On appeal to the High Court Muttusami Ayyae, J., reversed 
the order of the District Munsif and the District Judge. 

The appellant now appealed under section 15 of the Letters 
Patent. 

Mr. Johnstone for appellant. 

Mr. Bijan for respondent. 

Shephaed, j. — T he point raised by this appeal is one on which 
authority is naturally scanty, because it could hardly arise if 
ordinary care were taken. It seems that, in execution of a decree 
obtained by the respondent, a receiver was appointed to superintend 
the harvest and collect the melvaram payable to the appellant. It 
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Muthia is not explained Vhy such an expensive and cnmbrons way of 
GHjrTi executing an ordinary decree was adopted. The receiver thus 
Ore. appointed ajjparently was not required to give, and, anyhow, did 
not give the security which the 503rd section of the Code requires. 
He collected certain moneys on account of melvaram, but instead 
of paying them into Court, misappropriated them and absconded. 
A fresh application having been made for execution, the appellant 
met it by claiming credit for the moneys so collected, but not paid 
into Court. The question is whether the appellant, the judg- 
ment-debtor, or the respondent, the decree-holder, must bear the 
loss occasioned by the defalcation of the receiver. Mr. Justice 
Muttusami Ayyar reversing the order of the Courts below has 
decided the question in favour of the decree-holder, and I have 
arrived at the same conclusion. Such authority, as there is, is in 
favour of it, although it must be admitted that the circumstances 
of Lord Ma88areene^s(l) case were quite different from those of the 
present case. The case is one which cannot be decided upon any 
theory of agency. A receiver appointed to collect moneys is not an 
agent of either party ; he is an olfioer of the Court deputed to coUeot 
and hold the moneys collected by him in accordance with the orders 
of the Court. The party at whose instance a receiver is appointed 
has no greater or less control over his acts than the other party to 
the litigation. It is by the Court only that he can be dismissed as 
well as appointed. The argument on behalf of the appellant was 
to the effect that, as he or the tenants indebted to him were 
bound to pay the melvaram to the receiver, so a payment by them 
must pro tanio operate as a complete discharge. Unless such 
discharge and satisfaction of the decree was effected by the 
payment, the appeal must clearly fail. What then is there in the 
provisions of the Code to justify us in holding that a judgment- 
creditor must be deemed to be satisfied by the mere fact of a 
receiver getting in moneys due to the judgment-debtor P The 
ordinary right of a judgment-creditor is to have the amount of 
his debt paid into his own hands. As to that proposition, I appre- 
hend there can be no doubt ^ see Soobul Ohundof^ Lctw v. Susstok 
Lall MiUer(2). The money may be paid out of Court immediately 
to the judgment-creditor or it may he paid into Court and tafeen 
out by him. Then only is he bound to certify to the Court under 


(I) Sutchimen v. Massareene, l-Ba. Be., (2) 15 Oalo,, 202. 
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section 258 the fact of payment. There is a special provision in 
the 336th section of the Code entitling the debtor to personal 
release on Ms paying the money to an officer of the Court, and 
there is a similar provision in the 341 at section for the case of a 
debtor in jail paying the money to the officer in charge of the jail. 
But in the latter section it is expressly declared that a discharge 
under it does not operate as a discharge of the debtor from hig 
debt. It is a personal discharge only. These provisions, which 
were relied upon by the appellant’s counsel, so far from supporting 
his argument, rather indicate that, as a general rule, the receipt of 
money by an officer of the Court is not by itself a good discharge. 
Payment into Court by the judgment-debtor stands on a different 
footing. It is expressly recognized by the 257th section, and a 
debtor, who, on his debt being attached under the 268th section 
pays the money into Court, is discharged as effectually as if he 
had paid it to his creditor. In the present case we are not con- 
cerned with any question as to the discharge of a third person, 
nor with the case of a payment made by the judgment-debtor. 
The money which came to the receiver’s hands was collected by 
him from persons who were indebted to the judgment-debtor. 
There was no payment by the judgment-debtor either out of Court 
to the judgment-creditor or into Court. The most that the 
judgment-debtor can say is that his tenants have paid to the 
receiver moneys due to him and obtained thereby a good discharge. 
The Code does not provide that such a payment shall be deemed 
equivalent to a payment by the judgment-debtor to the judgment- 
creditor personally. A provision to that effect would be incon,' 
sistent with the scheme of the Code and the position of a receiver 
— for a receiver who has collected moneys due to the judgment- 
debtor does not hold them for the judgment-creditor. He holds 
them for the Court in order that the Court may decide regarding 
them. (See In re I)ickmson{l).) Even if the moneys had been 
paid into Court it would not necessarily follow that the judgment- 
creditor would have been satisfied. 

There is an apparent hardship in holding that a judgment- 
debtor whose tenants have made payments to a receiver may be 
called upon a second time to pay money in satisfaction of the 
decree. The answer to that is that, if he thought the receiver was 
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not a person to be trusted, he ought to hare insisted on the Court u 
taking proper security. It is begging the question to say that it 
was not his business, but that of the judgment-creditor to see that 
-■■^security' 'Was/giTen. ■ 

When once it is admitted that the receiver is not the agent 
of either party and that the decree-holder, until full satisfaction of 
the decree has been obtained, is entitled to go on executing his 
decree, the only question is whether the decree has in fact been 
satisfied. Is the judgmentrdehtor in a position to call upon the 
judgment-creditor to show cause under the ijroyisions of the 258th 
section ? In my opinion the question must be answered in the 
negative and therefore the appeal should be dismissed. 

Davies, J. — A receiver was appointed by the Court under sec- 
tion 503, Code of Civil Procedure, at the instance of a judgment- 
creditor holding a money decree to execute his decree by taking 
possession of and selling crops, or rather the melvaram share 
thereof; belonging to the judgment-debtor. The receiver acted 
accordingly, but instead of remitting the sale-proceeds amounting 
to ’Es. 845 odd to the Court, he embezzled the amount and 
absconded. As no security had been taken from the receiver, as it 
ought to have been, the money is lost and is irrecoverable. The 
judgment-creditor has now applied to the Court to again recover 
the decree amount from the judgment -debtor without giving him 
credit for the amount already collected by the receiver. The 
question, therefore, is whether the judgment-debtor is liable to 
pay that amount over again owing to the defalcation of the receiver, 
or whether the loss must be borne by the judgment-creditor. 

The District Munsif and the District Judge held, that the 
judgment-creditor must be the sufferer on the ground that the 
property which was available for the satisfaction of the decree- 
debt had been taken from the control of the owner, the judgment- 
debtor, at the instance of the judgment-creditor who had applied 
for the appointment of the receiver, and had not seen that due 
security was given by him, whereas the judgment-debtor was in 
no way to blame. 

The learned Judge of this Court has held to the contrary, 
ruling that the loss occasioned by the receiver’s default must, in 
accordance with English precedents, fall upon the estate, and as the 
atate in ihk .mm waa the estate of the judgment-debtor, it was'th# 



foil, XX.3 


MABEM SEMIS. 


220 


jiidgmeiit»debtor ^lio must bear the loss. The rule is no doubt 
equitable enough where the parties have all got an interest in the 
estate, because the loss is shared by them all, but here, the case is 
quite different. 

In this Court, it is urged on the one hand that the receiver 
should be treated as the agent of the judgment-creditor, as it was 
on his motion the receiver was appointed, and as it was the judg- 
ment-creditor’s fault that due security was not taken, ho should 
bear the loss. On the other hand it is argued that the decree-debt 
has not been satisfied and that the judgment-debtor’s liability 
to pay it lasts until the judgment-creditor is actually paid the 
money due. 

The solution of the difficulty appears to me to lie in the deter- 
mination of the question as to when a judgment-debtor is to be 
considered discharged of the decree-debt, and the correct answer 
is, in my opinion, when he has paid the money into Court, or out 
of Court to the decree-holder, or otherwise as the Court directs. 
Section 257 of the Civil Procedure Code is my authority for the 
proposition. It directs that all money payable under a decree 
shall he paid ” in one of the three modes stated above, and 
although there is no express declaration that such payment operates 
as a discharge of the decree-debt, it seems obvious that when 
the judgment-debtor has paid the money pajmble by him in the 
manner in which the law directs him to pay it, he can do no 
more, and is henceforth absolved from further liability, or in other 
words, has discharged his debt. It will be conceded that a pay- 
ment direct to the decree-holder — the judgment-creditor himself — 
subject of course to the certificate required by section 258 to he 
given to the Court is a valid discharge, and we find classed with 
such valid discharge, two other alternative modes of discharge, 
entirely free from any condition or proviso such as payment out of 
the Court to the decree-holder is subject- to. The three modes of 
payment being classed together as alternative courses, they must 
be taken to be of equal efficacy, and when one course is shown to 
have the effect of a discharge, it follows that the others have the 
same effect. I take it therefore that there is a distinct implica- 
tion from the directions in the section itself, that a payment into 
Court, or otherwise as the Court directs, of the money “ payable 
under a decree ” is an absolute discharge of the judgment-debtor 
m it 'is imeonditional, as a;'payme 2 aLt‘‘'^to .the decree-holder; 
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becomes a complete discharge on compliance with a subsequent 
condition. It must be remembered that the Court holds money so 
paid into it to the credit of the decree-holder, and there are various 
provisions of law indicating that a payment into Court by a debtor 
is tantamount to a payment to the party entitled to receive it. I 
may instance the ease of a garnishee which seems directly in point. 
The payment of the amount of his debt into Court shall dis- 
** charge him as effectually as payment to the party entitled to 
receive the same ’’ as declared in section 268 of the Cod© of Civil 
Procedure. Then there are the cases of payment of a deposit into 
Court (a) by a defendant under section 376 of the Code of 0ml 
Procedure which is regarded under the following section as held by 
the Court on plaintiff’s account to whom it shall be payable, and 
(5) by a mortgagor under section 83 of the Transfer of Property 
Act which is held to the aco()unt of the mortgagee.’^ Decrees 
for foreclosure and redemption drawn up under sections 86 and 92 
of tliis Act also provide for payment into Court as being equivalent 
to payment to the plaintiff or the defendant as the case may be. 
Supposing that in any of these cases the money paid in were to 
be misappropriated by a servant of the Court or of the bank 
or treasury where the money was kept, it surely could not be 
contended that the depositor, or the person who had made the 
payment under the decree, was bound to make good the loss by 
paying twice over. It would indeed be a case of bis vemri^^ if 
the Court should issue process to reeover an amount already paid 
to it. This convinces me that payments made into or by order 
of Court under plain directions of the law are good and valid 
discharges of the debts on account of which the Court itself 
undertakes to receive them, and that any loss accruing thereafter 
cannot be charged to the person making the payment, and if 
anybody is to be held responsible, it must be the officers of the 
Court or their master the Government. If payments into Court 
or payments made as ordered by the Court are valid discharge®, 
as in my opinion they are, the farther question arises in this 
case whether the receipt by the receiver of the money which 
he had realized by sale of the judgment-debtor’s property 
amounted to a payment under direction of the Court, for it is not 
pretended the money ever reached the Court, so as to be deemed as 
having been paid into it. Now I presume that payments made to 
bailiffs, executing, a arrest or a warrant of attachment 


TOL, XXJ, 


:MIJ)EAS''S1EIEB.: 




and authorized to receive thenij would he considered cases falling Muthia 
under clause (c) of the section 257 as payments made otherwise 
as the Court directs.” These processes '.against the person or the 
property of the judgment-dehtor are issued under the authority of 
section 254 of the Code, and the forms are to he found in the 
fourth schedule Nos. 136 and 154. Each form provides for pay-^ ' 
ment being made by the judgment-debtor to the process server of 
the amount of the decree and costs of execution, in which case the 
warrant ceases to have effect, the judgment-debtor being released 
from custody in the one case or his property in the other, these 
directions being more expressly given in sections 336 and 276 
of the Code itself. This latter section is instructive as showing 
that payment into Court is a satisfaction of the decree so far as 
the judgment-debtor is concerned, as may be gathered from the 
wording, if the amount decreed with costs, c%o., be paid into 
Court, or if satisfaction of the decree be otherwise made through 
the Court/’ Eut this is by the way. From the references made 
it cannot be doubted that a payment to an officer of the Court under 
direction of the Court is as effectual as a payment made directly 
into Court. The ease of a receiver seems precisely on the same 
footing. He is an officer of the Court equally with a bailiff or a 
process server, and he coUeots the money due under the decree also 
by direction of the Court, and payment to him is therefore as good 
and va.lid as to the Court itself, falling as it does under clause (c) 
of section 257, In this view I come to the conclusion that the 
judgment-debtor, appellant in this case, has discharged the decree- 
debt in execution to the extent of the Rs, 845 and odd of money 
collected by the receiver, and that execution can proceed only for 
the balance due if any. I would therefore reverse the decision 
under appeal and restore that of the District Munsif with appel- 
lant’s costs throughout to be paid by the respondent. 

It appears that the appointment of the receiver was made by 
the Munsif without the express authorization of the District Court, 
which is required by section 605 of the Code, but as the appoint- 
ment has been treated throughout as a valid one, its validity 
cannot well be questioned at this late stage of the case ; at any rate 
it is a matter to which the principle of quod fieri non dehet factum . 
palc4 ” may most appropriately be applied. 

In consequence of the difference of opinion between their* 
Lordships, the case was, referred to’ the RffU Bench consisting of ' 
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Collins, O.J., Shephaed and Davies, JJ., who delivered the 
following judgment: — 

Judgment. — ^The appellant not being represented and not 
appearing, we dismiss the appeal with costs. Under the provisions 
of section 57a, Civil Prooednre Code, the order of this Court, 
dated 24th January 1894, in Orr v. MutMa GkeiU{l) prevails, and 
the order of the District Court of Madura, dated 26th August 
1892, passed on O.M.A. No. 8 of 1892, is reversed with costs. 


APPELLATE CIYIL. 

Before Mr. Justice Davies and Mr. Justice Boddam. 
STJBEAMANIAN CHETTI anb othees (Plaintipes), Appellahts,' 

“ ' V. . ' ' 

SAKKU SEEVAI and oihees (Defendants), Respondents.* 

Bncccssion Oertijicate Act — Act VII o/1889, 5. 4 — Debt d^ie to Eindu family jointly. 

In a suit by the members of a joint Hindu family for a debt due on a document 
which is executed in favour o£ a deceased member of the family, but on the face 
of which it does not appear that the debt is a joint debt, the plaintiffs need not 
produce a certificate under the Succession Certificate Act, if they can prove that 
the debt was due to the family jointly : 

Venkataramanna v. Venkayya{2) explained. 

QuwrB ; whether a plaintiff, in a suit to recover money by the sal© of property 
mortgaged, need produce a certificate under the Succession Certificate Act. 

Second appeal againsb the decree of P. Narayanasami Ayyar, 
Subordinate Judge of Madura (West), in appeal suit No. 763 of 
1894, reversing the decree of S. Baznasami Ayyangar in original 
suit No. 158 of 1894. 

The suit was brought on a mortgage executed by the first 
defendant, the managing member of a joint Hindu family consist- 
ing of himself and defendants Nos. 2 to 5. The mortgage was 
executed on the 15th of November 1870 and provided that the 
mortgagee should enjoy the property for four years, after which 


(1) I.L.B., 17 M»a., 501. • Second Appeal No. IISO of 1886. 

(i) U Mad., $77. 
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time the mortgagee might redeem on payment of the mortgage 
money. The mortgage was executed in favour of JSfaehiappa, the 
father of plaintiffs Nos. 1 and 2, and on his death (some time before 
1881) the mortgage debt passed by survivorship to his sons and his 
brother Siibramanian Ohetti. Subsequently [Subramanian Chetti 
assigned his share to plaintiff No. 3. Th© plaintiffs were for some 
time in possession of the land when, as they alleged, they were 
ousted by the defendants. They now sued to recover the amount 
due under the mortgage-deed by the sale of the property mortgaged. 
The District Munsif decreed for them. On appeal the Subordinate 
Judge reversed the decree of the District Munsif on the ground that 
the plaintiffs had not produced a certificate under the Succession 
■ Certificate Act. He said, there is nothing in exhibit A to show 
‘'that the debt was a joint debt, due to the father and sons. In 
“ Venlmfaramanna v. Venkayya{l) the Madras High Court have 
‘‘held that a Hindu is not entitled to sue on a bond executed in 
“ favour of his undivided father, deoeased, without the production 
of a certificate under Act VII of 1889 , unless it appears on the 
“ face of the bond that the debt claimed was due to the joint family 
“ consisting of the father and the son. The District Munsif dwells 
“ on this point in paragraph 6 of his judgment. The defendants 
“ have taken an issue on the question, and there is no admission^ 
“ Under section 4 of Act VII of 1889 , no Court can pass a decree 
“unless a certificate is produced. The arguments of the District 
“ Munsif are not supported by law. In the recent If ull Bench case 
“ of Fateh Ghand v. Muhammad Bakhsh(2)y it has been held by the 
“ Allahabad High Court that production of certificate of succession 
“is a condition precedent to decree in a suit for sale on mort- 
“ gage, dissenting from the ruling of the Calcutta High Court in 
“ Kanchan Modi v. Baij Nath 8ingh{Z)J Therefore, following the 
“ rulings of the Madras and Allahabad High Courts, the suit ought 
“ to have been dismissed,” 

The plaintiffs appealed on the following grounds : — 

(1) That the Subordinate Judge is wrong in holding that & 
succession certificate was necessary. 

(2) The debt being due to an undivided family and the suit 
being one for sale of mortgaged property, the Act does not apply. 

' ,(1) IX.B., 14 Mad., 377. ' (2> IX.B., 16 Ail, 
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(3) Ev6d. if successioji certificate was necessary 'the Subordi- 
nate Judge should have merely giyen time to the plaintiffs for" 
prodiioing it and not dismissed the suit. 

Ivrisknasami Ayyar for appellants. 

Simsami Ayyar for respondents. 

Judgment, — As 'the Munsif found" that the debt was a joint 
debt and that finding was not disputed in appeal^ we must decide^ 
following VenMiarmnminaYiVenhmjya(X)i that no succession certi- 
ficate was necessary. The strict interpretation put on that case by 
the Subordinate J udge, yiz., that it is only when the fact of the 
debt being a joint one appears on the face of the document that 
a certificate is not necessary, has not been adopted by this Court 
itself which has recognized other proof of the debt being joint 
beyond what appears on the face of the document. 

It has further been urged that this being a suit on a mortgage 
for sale of the mortgaged property, the Succession Oertifleato Act 
does not apply, and the case of Baid Nath Das, y. Skamanand Das(2) 
hasbeen relied on in support of the contention. That ease, however, 
is in conflict with the Full Bench case of Fateh Chand y. Muhammad 
Bakhsh{S), We are not called upon to decide the matter now, as 
we find for another reason that no certificate was required. The 
second appeal must, therefore, be allowed, and we reverse the 
decree of the Lower Appellate Court and restore that of the District 
Munsif. The appellants' costs in this and the Lower Appellate 
Court must be paid by the respondents. The time for payment 
of the mortgage money is extended to three months from this 
date. 
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APPELLATE OEIMmAL, ' 

Before 8if : ArthuT H, OolUnB^ Kt, Chief Justice^ mid 
Mr. Justice Shephard. 

aUEEN^EMFEESS, 

. .. ■ V. 

KilTTAYAN and others/^ 


1897. 
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Warrmts ismed under Act XILI of 1859 — Execution outside jurisdiction — 
Criminal Procedure Code^ s, 83. 

Section S3 of the Orimmal Erocednre Code applies to warrants issued under 
section 1 of Act XIII of 1859, and consequently sach warrants may be executed 
outside the local jnrisdiotion of the Magistrates issuing them. 

Case referred for the orders of tlie High Court under section 438 
of the Code of Criminal Procedure by J* K. Batteiij Acting 
District Magistrate of Trichinopoly. 

The case was stated as follows : — 

The second-class Stationary Magistrate of Eulittalai in this 
district has received three warrants issued, apparently under 
section 1 of Act XIII of 1859, by the second-class Magistrate 
‘^of Ooonoor for the arrest of three persons resident in this district. 
As the Government of India is advised that there is reason* 
able room for doubt whether the provisions of the Code of 
Criminal Procedure (1882) regarding warrants apply to warrants 
'^issued under section 1 of Act XIII of 1859, and whether a 
warrant under that Act can be executed at all outside the juris- 
^ diction of the Court which issues it, I have the honour to request 
an authoritative ruling on the point,-^^^ 

The Public Prosecutor (Mr. PoiceU) for the Crown : 

' . I am instructed to put before the Court the arguments for 
and against the legality of executing warrants-'issued under section 
I of Act XIII of 1859' outside 'the jurisdiotion of the Court issuing 
them. Whether such a procedure is legal or not depends upon 


^ Grimmal Eevisioa Oas#' Ho, 29 of ISST', . , ' 
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whether section 83 of the Criminal Procedure Code applies to these 
warrants, for ttei-e is no .other proTision by which they could be 
eijcecuted outside the ftuisdiotion. 

First as to the considerations which would seem to show that 
the procedure in q^uestion is illegal, and that section 83 of the 
Grimiaal Procedure Code does not apply to these warrants : Sections 
75 and 93 of the Code would seem to limit the provisions of 
Chapter VI, in which section 83 occurs, to warrants issued under 
the Code. Now warrants issued under the Code, as opposed to 
warrants not issued under the Code, must mean warraiiats for the 
arrest of persons triable under the Code. But the workman for 
whose arrest a warrant is issued under the Act is not triable under 
the Code. Only those persons are triable under the Code who are 
charged with having committed an offence (see section 5 of the 
Code), Le,^ with having done some act which renders them liable 
to punishment [section 4, clause (|?)]. Now the workman for 
whose arrest a warrant is issued under Act XIII of 1859 has done 
nothing punishable ; he only becomes liable to punishment when 
he has failed to obey the Magistrate’s order directing him to repay 
the advance or perform the work. It would, therefore, appear that 
when the warrant issues he is not triable under the Code and that 
consequently the warrant is not issued under the Code. 

Next as to the considerations which show that section 83 
of the Criminal Procedure Code is applicable to warrants issued 
under Act - XIII of 1859 : The reasoning which I have put before 
the Court assumes that the fraudulent breach of a contract is not an 
offence within the meaning of the Code, because it is not the mere 
breach of contract which is punishable, but the failure to obey the 
order of the Magistrate. But the preamble to Act XIII of 1859 
would show that it was intended to punish fraudulent breaches of 
contract ; for. it declares that the remedy by suit in the Civil 
'' Courts for the recovery of damages is wholly msufficient, and it 
is just and proper that persons guilty of such fraudulent breaches 
of contract should be subject to punishment ” ; and the Act pre- 
scribes the modes of bringing such fraudulent breaches of contract 
to punishment. 

Moreover, before the Procedure' Code of 1882 was passed, it 
ieems clear that warrants issued under Act XIII of 1859 could be 
executed outside the jurisdiction. At the time when that Act 
was passed^ AotsMl of, ,1,854 '.and,. ;XTII of 1856 wore in force; ' 
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and under seetion 5 (1) of the foimer Act and section 1 (2) of the 
■ latter , ■ Act, : w under Act^XIII of ' 1859 ■ootild" ' ha’?e 

been executed outside the jurisdiction. Before these Acts were 
• repealed^ the Criminal Procedure Code, Act' XXV of ISSl^ oanie" 
into force. Under section: 84 of that Oode^ warrants could be 
'issued outside the , jurisdiction of the Magistrate ' issuing, them. 
The proyisions of that Code were, by section 21, applicable to all 
offences, whether under the Penal Code, or under any special 
or local law, triable by Criminal Courts. Now the word offence 
was not defined in that Code and consequently was not restrieted 
to punishable acts. The effect of this was to make section 84 of 
the Code applicable to warrants issued under Act XIII of 1859, 


(1) Section 5 of Act YII of 1854 was as follows 

The waiTant of any Magistrate or Justice of the Peace haring jurisdiction 
in any part of the territories under the Government of the East India Company 
for the arrest of any person charged with having committed any offence, whether 
such warrant he issued under the provisions of this Act or not, may be executed 
within the jurisdiction of any other Magistrate or Justice of the Peace having 
jurisdiction in any part of the said territories, whether in the same Presidency 
or not, upon having a written authority under the hand and seal of the Magistrate 
or Justice of the Peace within whose jurisdiction it may be executed, previously 
endorsed thereon, and which endorsement may be to the f oilow’ing effect 
To the Nazir [or other officer as the case may be] of the Zillah of 
This warrant may be executed in the Zillah or District of 
[describing the Zillah or District of the indorsing Magistrate or Justice of the 
Peace] by any of the officers to whom the same is directed or by 

” [describing by his name of office the officer to whom 
a similar warrant, issued by the indorsing Magislrate of Justice of the Peace, 
would be directed]. 

(2) The preamble to Act XVII of 1856 and section 1 thereof were as fol- 
lows 

Whereas by Act VII of 1854, certain provisions were made for the exe- 
cution, in any part of the territories under the Government of the East India 
Company, of warrants of arrest issued by competent officers in any other parts 
thereof, and whereas it is exiDedient that similar means should he provided for 
the execution as aforesaid of all other criminal process issued as aforesaid, it is 
enacted as follows ; — 

Any criminal process ’whatever including summonses, subpoenas, and 
search -warrants, as well as ■waiTants of arrest, issued by any Magistrate having 
jurisdiction in any part of the territories under the Government of the East 
India Company, may be executed -within the jurisdiction of any other Magistrate 
having jurisdiction in any part of the said territories, whether in the same 
Presidency or not, upon having a written authority under the hand and seal of 
the Magistrate -^vithin whose jurisdiction it is 40 : be executed pre-iidously endorsed 
thereon. Provided that no summons or subpoena , shall be issued by a Magis- 
trate to compel the attendance of a defendant or 'witness from any place beyond 
the local limits of his jurisdiction, unless ^special ground shall be x>roTedto the 
satisfaction of the Magistrate in supj^rt of the application, which grounds 
shall bo recorded before the summons. or subpoena is issued# 
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because the word offence would cover fraudulent breaches of 
contract/ The same reasoning applies to the Code of 1872, in 
which the corresponding '"sections were section 8 and section ^ 167, 
and in -which the word offence was not defined. 

Again by sections 7 and 8 of the Code of 1872, all criminal 
trials, and by section 6 all enquiries by Magistrates were to be held 
according to the provisions of the Code. It cannot be denied that 
even in its first stage a case /under Act XIII of 1859 is either 
a criminal trial or an enquiry. The only reported ease that can 
be found with ref erence to this is Pollard v. MotJnal{l)^ where the 
question was whether a case under ActXHI of 1859 could be tried 
summarily. The point deserving of notice in this case was that 
all the Courts dealing with it accepted the fact that the Criminal 
Procedure Code governed Act XIII of 1859. The Procedure 
Code Act X of 1882 for the first time defined the word Voffenee^ 
(as an act or omission made pimishabk by any law). It is un» 
reasonable to suppose that the Legislature by this mere definition 


XIII of 1859, the right so essential for its working and so long 
existent of having process executed in another jurisdiction.. Had 
this been the intention, it would have been clearly expressed. 

If the new Code does not apply to Act XIII of 1859, there is 
no provision of law and no procedure prescribed governing the 
proceedings before a Magistrate under that Act. How is the 
Magistrate to secure the attendance of witnesses and what process 
is to be adopted to compel production of documents ? 

If process cannot be executed beyond the jurisdiction of the 
Sub-Magistrate, ^.y., if the Sub-Magistrate of Ooonoor cannot issue 
any summons or w^arrant beyond a radius of 5 or 6 miles, and can 
neither summon a defaulting cooly from Ootacamund, nor issue a 
bailable warrant for him in Mettupalaiyam, Act XIII as a safe^ 
guard of the planting interest is absolutely valueless. 

Oedee.— W e are clearly of opinion that section 83 of the 
Criminal Procedure Code is applicable to warrants issued under 
the provisions of the Act; XIII of _ 1859. There are no words in 
tliat section' limit^^^^ operation, of it to warrants issued mnder ' 
the Code.' The reference to ..warrants issued under the Code made 
,75 and^ 93 cannot,, we think, be taken to. have, the effect ^ 


suggested. It cannot be supposed that, if when the Code of 1861 
and 1872 were in force, the sections in them corresponding to 
section 83 of the present Code were applicable to warrants issued 
under Act XIII of 1859, that state of the law was intended to be 
altered in the Code of 1882. To hold that none of the prorisions 
of Chapter YI of the Code apply to such warrants would lead to 
the conclusion that there is no proyision made for the issuing or 
executing of them. It is not necessary to say whether, under the 
Act of 1859, breach of contract is constituted an offence. The 
language of the Act appears to ns to indicate that such was the 
intention of the Legislature, but at any rate the Act authorizes 
the Magistrates, on a complaint being made, to issue a warrant, 
and the only question is whether the provisions of the Criminal 
Procedure Code apply to that warrant. We think that the 'pro- 
vision in question does apply. 


APPELLATE CIVIL. 

Before Sir Arthur J, 27. Collins^ Kt.^ Chief Justice^ and 
Mr, Justice Benson, 

In Second Appeal No. 792 of 1895: 

PERIAVBNKAN IJDAYA TEVAE (Dependant), Appellant, 

BUBEAMANIAN CHETTI (Plaintipp), Eespondent/^" 

In Second Appeal No. 1440 of 1895 : 

SUBEAMANIAN CHETTI (Plaintipp), Appellant, ^ ‘ 

PEEIATENKAN UDAYA TEVAE (Dependant), Eespondent.* 

Limitation Act, s. 19—Aclcnoioled(/ment~^J>e^osUion sighted hij the debtor. 

To sa.tij5fy tke reqnirenients of section 19 of tKe Limitation Act an aclviiowledg- 
ment of a debt must aBiount to an acknowledgment that the debt is due at the 
time when the acknowledgment is made. _ . ; ' ' ; ■ 

A record made by a Judge of the evidence given by a debtor as a vritness at 
the trial of a suit and eignod bj the debtor is- a writing signed bv the debtor 
withinthe meaning of section 19 of the Limitation .Act. 

^ Secohd Afjpeals 14^0 of 1895. '' ‘'-''''’y .'y.-' 
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Feeia- Secostd appeals against the decree of 0. G-opalan Nayar, Subordi- 
UdatT nate Judge of Madura (East), modifjdng the decree of S. Eamasami 
■ Tevar Ayyaugar, District Munsif of Sivagauga,vin;Origiiial;:^ui|::^^ 
SUBRAMAKiAN of 1894, 

Oeetti. pkiutiif sued to recover from the defendant the sum of 

Rs. 963-3-11, together with interest thereon amounting to Es. 
419, which he alleged to be due under an agreement made in the 
year 1887. 

The defendant is the present Zamindar of Sakkandi, and 
prior to 1887 his deceased brother was the Zamindar. Prior to 
the agreement now’ sued on, the defendant and his brother mort- 
gaged to the plaintiif and his brother half of the village of 
Sakkandi. The plaintiff and the defendant’s brother subsequently 
prevailed on several ryots of the village to execute in favour of 
the plaintiff muehilikas in which the occupancy rights in the 
village were recognised as belonging to the ryots who executed the 
muehilikas. The occupancy rights in the village were, however, 
eiaimed by one Kylasam Ohetti, and in 1887 the late Zamindar 
(the defendant’s brothei’) agreed to indemnify the plaintiff against 
the costs of any suit that Kylasam Ohetti might bring in respect 
of his occupancy rights. Eylasam Ohetti brought a suit (Original 
Suit No. 1 of 1888 on the file of the Sub-Court) against the plaintiff 
and the ryots asserting his occupancy rights in that village and 
obtained a decree. Kylasam Ohetti took out execution for his costs. 
On© warrant was issued for Es. 620 against the ryots ; this sum the 
defendant paid having borrowed the money for that purpose from 
one Annamalai Ohetti. Another warrant for Es. 963-3-11 was 
issued against the j)laintiff. On the 8th November 1890, plaintiff 
jDaicl the sum of Es. 963-3-11, which he now sued to recover 
with interest. The suit was instituted on the 21st June 1894 ; 
and the plaintiff relied on an acknowledgment contained in a 
deposition given by the plaintiff in Original Suit No, 451 of 1891 
on the 7th April 1892 as giving a fresh starting point to the 
period of limitation. 

The deposition was in the following terms 
I know of the attachment process having been brought in 
Original Suit No. 1 of 1888. When the process was brought I 
executed a promissory note for Es. 1^000 to Annamalai Ohetti 
for the ^ amount the ^ots had to pay.^^^_._The process against the 
ryots was for 600. odd. '• It was for Es. 1,600 and odd* ■ 
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The promissory note I exeouted-.ior ’Es. 1,000 was on aeoonnt 
of the process of attachment and arrest. brought; against 
^^in, Original Suit No. 1 of 1888.' , It "'is not, true that Es, SOO Tevab 
^® aEci odd out of this amount was due to. Annamalai Ghetti on Subbamanmn 
prior dealings. This promissory note is with Annamalai 'Ghetti. 

“A process was brought against the plaintiff for Es. 600, and, odd Chetti 

and:,;, :he paid this amount as. he was, .one of the:defenda.nts, ., Two- . 

'^processes were brought then. One against the ryots for Es, 

1,000, and the other against the plaintiff for Es. 600 and odd. Tevae. 

Q. The Zamindar had agreed to pay all the costs. Why did 
yon execute a promissory note for Es, 1,000 only, and why did 
the plaintiff pay the balance of Es. 620 and odd ? 

A. A warrant had been brought against him for this amount 
and so he paid. He paid as he was one of the defendants (the 
firU defendant). This amount of Es. 600 and odd also I was 
bound to pay under the original understanding, but the plaintiff 
paid it, as a warrant was brought for his arrest.^^ 

The defendant pleaded that he was not a party to the agree- 
ment ; that the agreement was not supported by consideration ; 
and that it was illegal. 

Both the Lower Gourts found that the agreement was sup- 
ported by consideration, and that the defendant was a party to 
it. The District Munsif, however, held the consideration, for the 
agreement was illegal and dismissed the suit. 

On appeal the Subordinate Judge reversed the decree of the 
Munsif, As to the acknowledgment contained in defendants 
deposition, he said : 

Defendants acknowledgment of liability in exhibit B on 
account of money paid by plaintiff under the warrant of a, rrest 
‘‘only covers 600 or 620 and odd rupees and not Es. 963-3-11. 

“ Probably it is due to some mistake or misapprehension, but I 
“ cannot go behind the document. To the extent of the claim 
“ admitted, this is a good acknowledgment within the meaning of 
“section 19 of the Limitation Act and in modification of the 
“ Munsif s decree I shall direct defendanfs 'payment to plaintiff 
of Es. 620 with interest at 6 per cent, from date of suit.” 

Both plaintiff and defendant appealed. 

Sundara Ayyar and Krwhnasami Ayyar for appellant. 

' Nurayam Bm for respondent in second appeal No. 792, .. _■ • >‘ 

’ N^rayam Eau for appellant# ■ ' ‘ ‘ ' 
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Pkeja. Smdara Ayyar and Krkhmmmi Ayyar for respondent in 

S?®60ond:appeal -No. -IMO. ; . / : 

■Ebvab Judgmbot. — W e are clearly of opinion that there "was nothing 

SCBKAMAKIAN illegal 01 opposed to pnblio policy in the contract between the 
Chstxi. pa^j-ties, so as to render the plaintiff’s suit unsustainable. With 
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regard to tlie alleged bar by limitation, tbe appellant urges two 
pleas j viz. : (1) that an acknowledgment in a deposition made by a 
debtor is not sufficient to satisfy tbe requirements of section 19 of 
the Limitation ^ict, inasmucb as a witness is bound to answer the 
questions put to him, and any acknowledgment cannot, therefore, 
be regarded as voluntary ; and (2) that, in fact, the terms of the 
acknowledgment in exhibit B, relied on by the Lower Appellate 
Court is insufficient. 

The first point was ably discussed in the case of Venkata r. 
PariIiaBardJu{l), The two learned Judges in that case took 
opposite views, but we have no hesitation in expressing our con- 
currence with the view adopted by Muttusami Ayyar, J., viz., that a 
deposition given and signed by a witness in a suit is as much a 
writing contemplated by section 19 as is a letter addressed by Mm 
to a third party. There is nothing in the language of the section 
or in the policy on which it is founded to justify us in restricting 
its scope by excluding statements made in depositions or other 
proceedings before a Court of Justice. The form of the writing 
is immaterial All that is necessary is that the acknowledgment 
should be in writing and should be signed by the party, or by his 
agent duly authorized in that behalf. The object was merely to* 
exclude oral acknowledgments. It is true that a deposition is 
made on comjjalsion, and its form is often, in fact, generally, 
determined mainlj^ by the frame of the questions put to the 
witness- In construing, however, the sufficiency of any alleged 
admission in a deposition, this fact should be carefully borne in 
3iiind, and this brings ns to the second point urged upon us, viz., 
that the words used by the defendant in exhibit B are not such an 
acknowledgment as the Act requires. This contention, we tMnk, 
is well founded. The words used are—'' This amount of Es. 600 
" and odd also I wns bound to pay under the original understand- 
''ir!g,but the plaintiff paid it, as a warrant was brought for Ms 
'' arrest.' , These words -admit that a liability existed' at the •time ^ 
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of the original understanding that is some three years hoforethe Peria- 
acfaiowledgiiieiit was made, but they do hot admit any iiahilitj* as "uDAm 
existing at the time that the statement was made. It is true that 
they do not deny such liability, but that is not sufScient. It is Si-beamanian 

" OflETTi. 

possible that, had the witness been given the opportnnity, he might 

Chetti 
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ha've stated that the debt ha<l been satisfied subsequent to the 
original understanding, but it was not necessary for him then to 
have stated this. It was his duty to answer the questions put to 
him, and the statement cannot be construed as implying any 
admission beyond what is on a reasonable construction contained 
in the words themselyes. To satisfy the requirements of tie sec- 
tion, the words must be such as to show that there was an existing 
Jural relationships, as debtor and creditor, betw^een the parties at 
the time when the admission was made, or at some time within 
the period of limitation prescribed by law, according to the nature 
of the suit. In the present case there is no such admission. The 
admission merely is that in 1888 the defendant was bound to pay 
the sum. That admission might be made now without conflicting 
with the defendant's plea that the recoyery of the debt is now 
barred. 

On this finding we must set aside the decree of the Lower 
Appellate Court, and dismiss plaintiff ’s suit with costs throughout. 
This inyolyes the dismissal of second appeal^ No. 1440 of 1895 
with costs. 
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Before Sir Arthur /. M. GoUinSy KL^ Chief Justice, and 
Mr, Justice Benson, 

PALANI KONAN (PnAiKTro), .■ Abpbuidaot, 
MA8AKONAN AKB othbbs (Befbtoaxts), 

Hwclw I-dAf — I If a purchaser fr6m a coparcener — Decree for share of 
coparcener in specific property, 

Iti a Biiifc to recover possession of property purchased hy the plaintif , If it is 
found that the property is not the separate' property of the plaintiff’s vendor, hut 


i89A ' 

October 17. 


\ ‘ * Second Appeal Hoi 76^ of 
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belongs to tlio joint family of which plamtiff’s vendor Is a member, the plaintiff 
is not entitled to a decree for his vendor’s >share in that property anfl the suit 
must be dismissed. 

Second appeal against the decree of T. Weiih District Judge of 
CoimbatorO) in Appeal Suit No. 183 of 1893, reTersing tlie decree 
of T. T, Eangaebariar, District Munsif of Coimbatore^ in Original 
Suit No. 353 of 1891. 

Plaintiff sued to recover possession of certain land from 
defendants Nos. 1 to 4, by wbom be alleged lie had been dispos- 
sessed. He claimed to be the owner of the land by purchase from 
Karupayyi, the mother and guardian of the minor sons of lyavu 
Chetty. The property in question had previously been purchased 
by lyavu Chetty in his own name. 

The defendants Nos. 1 to 4 denied the alleged dispossession^ and 
set up title in Nachi Chetty, the brother of lyavu Chetty. NacM 
Chetty was thereupon made fifth defendant and contended that 
the land did not belong exclusively to lyavu Chetty. 

The Munsif found that the land was the separate property of 
lyavu Chetty, and gave plaintiff a decree. On appeal the District 
Judge found that the property was the joint family property of 
lyavu Chetty and Nachi Chetty and reversed the decree of the 
Munsif. 

The plaintiff appealed on the following groxmd amongst 
others: — 

The plaintiff is, at any rate, entitled to the moiety belonging 
to lyavu and his sons, and the learned Judge ought not to have 
dismissed the suit altogether. 

Besihachariar fox appellant. 

Kmiuri 'Rangayyangar for respondents. 

Judgment. — The only ground urged upon us in this second 
appeal is that, even on the finding of the District J iidge that 
lyavu Chetty and Nachi Chetty were undivided, and that the 
property sold to plaintiff was their joint family property, still 
the District Judge ought not to have dismissed the suit 
but should have given plaintiff a decree for one-half of the pro- 
perty, as being the share of lyavu Chetty therein. We cannot 
admit this contention. The ease of Venkatarama’r. Meera Labai{l) 
is a clear authority for holding that the purchaser of an undivided 
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share of one member of a Hindu family in specific family property 
cannot sue for partition of that portion alone, and obtain delivery 
thereof by metes and bounds. Still less can he do so in a case 
like the present where he sues on an allegation that the property 
is the self-*aoquisition of the vendor^ and it is proved that it is joint 
family property. The course, which the plaintiff shonld take is 
pointed out in the case to which we have referred. He can 
recover nothing in this suit. 

The decree of the District Judge was, therefore, right. We 
confirm it and dismiss this second appeal with costs. 


APPELLATE CIVIL. 

Before Sir Arthur J. if. Collins^ Chief Justice^ and 
Mi\ Justice Benson. 

PERUMAL AYYAN (Plaintiff), Appellant, 

ALAGIEISAMI BHAGAVATHAE and othebs (Defendants), ' 
Eespondents. ^ 

Limitation — Article 1B2, Limitation Act-—‘My'potl\ecatioyi lend for payment on certain 
date — On default in paymerit of interest tchole amount payahle on demand — 
Meaning of payable on deniandA^ 

Wlien a hypothecation bond provided for the repayment of the principal sum 
on a certain date with interest in the meantime payable monthly, and fui'ther 
provided that, on default in payment of interest, the principal and interest 
should become payable on demand : 

Eelcf that the period of limitation x^rescribed by article 132 of the Limitation 
Act began to run from the date of the default. Banmantrain Sadhuram Pity 
T. PQtvUs{l) and Ball v. StoweU(2) distinguished. 

Second appeal against the decree of J. W. P. Dumergue, Dis- 
trict Judge of Madura, in Appeal Suit No. 829 of 1894, reversing 
the decree of K. Krishnama Ohariar, District Muasif of Madura^ 
in Original Suit No. 807 of 1894, 

This was a suit brought on a registered bond to recover, by 
the sale of certain property thereby hypothecated, the sum of 


* Second Appeal Ko..' 860 .-of 1895# 
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Bs. 724 - 7 - 9 , being tlie 'balance of principal and interest due on 
tbe boncL 

TKe bond was executed on tbe Qth of February 1882 by tbe 
first defendant in favour of tbe plaintiff. Its terms axe set out in 
tbe judgment. It provided for tbe payment of tbe principal in two 
years and for tbe payment of interest in tbe meantime monthly. 
On default in tbe payment of interest tbe principal with interest 
at an enhanced rate became payable on demand. Befault in 
payment of interest was made in March 1882, and, except for a 
payment of Es. 150 on tbe 18tb October 1885, tbe defendant bad 
not paid anything on account of tbe bond. Tbe plaintiff never 
made any demand for payment ; but instituted this suit on tbe 18tb 
June 1894. The defendants pleaded, amongst other things, that 
tbe suit was barred by limitation. Tbe District Munsif held that 
article 132 of tbe Limitation Act was applicable — a finding that 
was not disputed in appeal. He also held that tbe cause of action 
arose on tbe 9tb February 1884 — tbe expiry of tbe two years 
prescribed by the . bond for repayment ; and in the result passed a 
decree ordering tbe payment of tbe sum claimed with interest, and 
in default directing tbe sale of tbe hypothecated property. 

On appeal the District J udge reversed the decree of tbe Dis- 
trict Munsif. He held that tbe money became payable when tbe 
first default was made in payment of interest, that is, in March 
1882. He further held that the payment of Es. 150 on tbe 18th 
October 1885 did not operate under section 20 of tbe Limitation 
Act to give a fresh starting point for tbe period of limitation since 
the money was not paid as interest, and that, if it was regarded as 
port payment of principal, the fact of payment did not appear in 
tbe handwriting of tbe first defendant, 

Tbe plaintiff appealed. 

SkasIiyt^M A/yyaYiguTf Vc^ttcibliifciTiKh A.yy<iT and GopuldMMi 
Ayyangar for appeHant. 

Sipasami Ayyar, Madahava Bern and Natem Ayyar for 
respondents. 

JxJDGMEHT,— Tbe only question argued before us is that of 
limitation. Tbe decisi^ on that question depends upon tbe 
construction to be placed on the terms of tbe bond as to tbe time 
when tbe money^ became' due and payable. Tbe bond .runs a$ ; 
fojlowi, 1,-^ '■ 
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“As I haTe reoaived Es/ 300 (tliree ' hundred), in' respect of 
“ both items in accordance with the said particulars, I shall pay 
you 6Yery month Es. 3, being the interest on the said amount at 
“ 1 per cent, per mensem and (shall pay) the principal Es. 300 in 
“two years’ time and receiYe back this, the three deeds and the 
“ former debt bond. If, in the meantime, the hypothecated chits 
“ fall to my lot, I shall receive the sums due thereon, and pay them 
“ endorsing payment herein below. If there be default in making 
“ payments as aforesaid^ in subscribing to the said chits, or in 
“ paying the interest every month, I shall pay in full the principal 
“ with interest at Ij per cent, on demand by the holder out of my 
“ said hypothecated properties and other properties. I shall pay 
“ the commission due for taking the first collections.” 

This bond was executed on the 9th February 1882. If, there- 
fore, the interest had been regularly paid, the principal would not 
have become due until the 9th February 1884, and the suit having 
been instituted within twelve years from that date, viz., in June 
1894, would not have been barred by limitation. It is, however, 
admitted that no payment at all was made until October 1885„ and 
the Lower Appellate Court has found that the payment then made 
was not made on account of interest, but on the general account, 
and that this payment did not, therefore, give rise to a new tempm 
a quo so as to save the bar by limitation. 

The Lower Appellate Court held that the money became due 
on the first default in payment of interest, viz., in March 1882, and 
that, as the suit was not brought within twelve years from that 
date, it was barred. 

It is admitted that there is nothing to show that any demand 
for payment was made by the plaintiff before the 9th February 
1884, and it is argued by the appellant before us that, in the 
absence of such demand, the money did not become due until the 
9th February 1884, and that the suit was, therefore, improperly 
dismissed as time barred. 

We do not think that this contention can he sustained. It is 
conceded that, if the bond ran simply “ I shall pay the principal 
“ with interest on demand,” no demand would have been necessary 
to make the money due, and that time would have run from the 
date of the bond, Sem^Mnimal v. Han^manil) and Bameshwar 
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Mandal y. Bam Ghand Boy(l). The fact that there is a previous 
coyenanttopay themouey withm a certain date does not, we think, 
alter the meaning or ejSeot of the words in the later clause making 
the money payable on demand. The words ^ on demand ^ must, we 
think, he regarded as a technical expression equivalent to ' imme* 
diately ’ or * forthwith.’ That, we think, was the intention of the 
parties. The defendant haying failed to pay the interest accord- 
ing to the stipulation in the first part of the bond, the money 
became payable forthwith, and no actual demand was' necessary to 
complete the plaintiff’s cause of action. 

The appellant's yakil has referred to Eamnantram 8adhuram 
TUy Y. BoioJe8{%) and Bali y. 8toiceU{S)y but neither of them is on 
all fours with the present ease. In the former, the words were ^ if 
so required,’ and the High Court held that there was a deliberate 
omission by the plaintiff to realize the condition on which the 
amount should become payable. In other words, it held that the 
intention of the parties was that the money should not be payable 
unless and until the plaintiff required the defendant to pay it. In 
the second case, it was found that the money was to become 
due only on default in payment of both premia and interest, and 
there was no proof that there y^as default in payment of the 
premia. 

In the present case, we are of opinion that the plaintiff’s right 
to sue accrued on first defendant’s first failure to pay the stipu- 
lated interest, that is, in March 1882* The Lower Appellate Court 
has found as a fact, that the payment made by first defendant in 
October 1885 was not made on account of interest. That is a find- 
ing of fact which we cannot question in second appeal. Time, 
therefore, ran against plaintiff from March 1882, and his suit, not 
having been brought within twelve years from that date, was 
barred by limitation and was rightly dismissed. 

We, therefore, confirm the decree of the Lower Appellate Court 
and dismiss this second appeal with costs. 


(1) I.L.It., 10 Calo., 1034. (2) 8 Bom., 5CI. (3) I.L.E., 2 AH., 822, 
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^ Before Mr. Jusiice Subramania Ayyar mid Mr. Justice Denies. 
PV" ® Appellust, 

■V. 

Wf; :/ ERISHNAMTJRTHI (Dbfenbanx), Bespondekt* 

Limitation Act — Act X7 of 1877, s. 5 — Suit under s. 77 of Reijislraiion Act — Act IIT 
o/1877 — Applicalility of Limitation Act, s. 6 — Filing of suit on rc-opening 
of Court. ' 

When tlie period of limitations prescribed by section 77 of the Indian Eegxstra* 
t'ion Act, 1877, for suits brought tinder that section, expires on a day when the 
Court is closed, section 3 of the Indian Limitation Act, 1877, does not apply, and 
the suit, if instituted on the day that the Court rc-opens, is barred. 

Appeal against the decree of N, Saminada Ayyar, Subordinate 
Judge of Ellore, in Original Suit No. 6 of 1893. 

The facts of the case were as follows : — 

/ The plaintiff, a Zamindar, obtained from, the mother and 

guardian of the minor defendant (his tenant) a muchalta, which ho 
sought to have registered by the Sub-.Registrar of G-udivada. The 
mother and guardian of the defendant denied execution, and the 
Sut-Eegistrar declined to register the document* Thereupon the 
plaintiff appealed to the Eegistrar of Kistna, who rejected the 
appeal. The order of the Eegistrar was passed on the 6th Deoem« 
her 1894, and the thirty days allowed by section 77 of the Indian 
Begistration Act, 1877, for the institution of a suit in the Civil 
: Court for a decree, directing the document to be registered, expired 

I ';, on 5tb. January 1895. On that day the Court was closed, it then* 

being the Christmas holidays. On the 8th January 1895, the 
Court re-opened and on the same day plaintiff filed this suit, 
praying for a decree ordering the Sub-Eegistrar of Gudivada 
to register the miichalka. The Subordinate Judge, relying on 
V. dismissed the suit on the ground that it 

The plaintiff appealed. 

BhmJiyam Ayijangar and Qopalmmm Ayyangar for appellant, 
for respondent. / , 

. A|^poaltoaS8 Of 1803. 
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. JuBGMENi’ — Thox^li tte preoiso point for decision in 
aswa Case {Veermnma Y. AbMahil)) related to the applicahility 

'»• of section 7 of the Limitation Act alone to suits brought tmdex 
section 77 of the Eegistration Act, yet having regaxd^ to the 
reaBoning, as a -whole, adopted by the learned Judges in arriving at 
their conclusion that section 7 did not apply, we think w^e oannpt 
but hold, on the strength of that decision, that section 5 also 
inaj>plicable to such suits. 

Arguments, however, have been urged before us, which appear 
to have considerable force in favour of the apx 3 Ucability of section 
5, but we think the question is concluded by the Full Bench 
decision, and consequently that Ve are not at liberty to discuss it. 
The aiDpeal fails and is dismissed with costs. 
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APPELLATE CIVIL. 

Before Mr. JuBtice Dames and Mr. Justice Bodclam. 
NALLAPPA REDDI (Plahsttipf), Appellant, 

EAMxlLINGAOHI REDDI and othebs (Dependants), 
Respondents,^' 

Regisimiion — India7i Eegistration Act^ 1877 , s. 50 — toss of sah^deecl, 

Wken a deed of sale of immovable property for more than Rs,. 100 is lost 
witliintbc time allowed for tlie registration of the same, the purchaser’ may bring 
a suit against the vendor to compel the eveoution and registration of a fresh 
,deecl,“ 

and if, after the execution of the lost sale-deed, the vendor has resold the 
property by a registered deed and delivered possession thereof to another who 
has notice of the sale to the plaintif, the latter is entitled, as against the siibse-^ 
quent purchaser, to a decree for the possession of the property. 

Second aeeead against the decree of 0. Venfcoba Ghariar, Acting 
District Jadge of.Triohinopoly, in Appeal Suit No. 162 of 1891, 
modifying the decree of M. A. Tirumala Ghariar, District Mnnsif 
of Kulittalai, in Original Suit No. 313 of 1890. 

On the 10th of Deoemher 1889 the first defendant executed in 
favour of the plaintiff a sale-deed of certain land for Rs, 800, and 


(1) LIi.A, * Second Appeal No. 1383 of 180S, 
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received from the plaintiff Es. 280, part of the purchase money, 
the balance being payable, as the plaintiff alleged, at the time of 
registration. The deed was never registered. But on the 223Qd 
December it was, with some other things, stolen from the plaintifl’s 
house, and the plaintiff had not succeeded in recovering it. In 
January 1890 the first defendant sold the land in question to 
■defendants 'Nos. 2 and 3. ■ The sale-deed, to "these defendants was' 
registered^ and under it they had been put in possession of the 
land. The plaintiff now sued to compel the first defendant to 
execute and register a fresh sale-deed and for possession of the 
land, or, in the alternative, for the return of the part purchase 
money paid and for damages. 

The District Munsif passed a decree directing the first defend- 
ant, on the plaintiff paying into Court the balance of the purchase 
money, to execute and register a fresh sale-deed, and directing all 
the defendants to deliver up possession of the land to the plaintiff* 
On appeal the District Judge, in reversing the decree of the 
District Munsif, said : 

The District Munsif is, I think, clearly wrong in treating the 
suit as if it was one for specific performance of a contract of sale* 
Here the sale-deed was executed and delivered, but the title alone 
had to be perfected by registration of the deed. This was not 
“ done. The matter did not stop with a mere agreement to sell, 
** which would in that case be a mere personal right enabling 
plaintiff to obtain a conveyance. There is no allegation in the 
plaint that there was any contract that a fresh deed of sale was 
proposed to be executed and registered. Section 27, Specific 
Belief Act, has, I think, no application to this case, and the decree 
directing the first defendant to execute a fresh deed of sale and to 
have it registered, is, in my opinion, clearly unsustainable on the 
facts disclosed in the case. I think, also, that the deeiBioxi in 
14 Madras, page 55, does not govern this case.- I consider 
that the decision reported in 16 'Madras, . page '341, shows the 
principles which govern eases of this kind, and under the dictum 
therein ruled, the plaintiff has, I conceive, no right to obtain a 
second conveyance. - ' , . ■ . 

The District Munsif has also Awarded possession to plaintiff, 
and in this, I think, lie is;C*learly, wrong. '■ The" second and third 
defendants have been in possession 'under 'a perfectly valid title. 
Their deed, of sale I is registered- .and . have possession. 
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Plaiutifi’s sale-deed was iinregisteredj and therefore exhibit I 
«« pi'eyailed oyer it under section 50, Eegistration Act. IVie second 
and third defeadants, paid first defendant Es. 1,000 before the 
Snb-Eegistrar, and this fact is endorsed on exhibit I. There is 
** nothing to show that this was a sham payment. Tbe defendants^ 
is first \yitness wrote it and he speaks to its execution. There is 
nothing in the evidenoe or in the circumstances of the case to lead 
to any suspicion in the matter. Plaintiff himself says that the 
first defendant asked him to take hack his Es. 280, and permit him 
“ to sell the lands to second and third defendants for Es. 1,000, as 
they made him a better offer than plaintiff. I, therefore, find the 
fourth issue for defendants Nos, 2 and 3. The question of notice 
of a previous contract of sale does not arise in this case/^ 

The District Judge, however, granted the plaintiff a decree 
for Es. 348, which sum was made up of the part purchase money 
paid by the plaintiff with interest, interest on the balance which 
plaintiff had kept ready for payment on registration, and the value 
of the stamp paper on which the sale-deed had been engrossed. 

Plaintiff appealed. 

Seshagiri Agyar for appellant. 

Pattahhirania Ayyav for respondent, 

OiiDEH. — The plaintiff's sale-deed having been lost, he was 
entitled to claim, that the first defendant should execute a fresh 
deed of sale and register it, and assuming, as found hy the 
Munsif that second and third defendants had notice of the sale to 
the plaintiff, he was further entitled to possession. 

The oases applicable to this are Nynaklta Roiithen v. Vavana 
Mahomed Naina Routheni)) and Nagappa v. Devu(2)^ In Ven-' 
Jmiasami v. Knstayya{Z) relied on by the District Judge, the 
sale-deed had not been lost, and so there could be no claim for 
specific performance. The I'dstriot Judge's decision on this point 
is therefore wrong, and he is requested to find, on the evidence 
on record upon the issue, whether defendants Nos. 2 and 3 had 
notice of the sale to the plaintiff ; in which case the Mimsiff's 
decree -^dll have to he restored, and that of the District Judge 
reversed. The District Judge is requested to submit Ms findings 
within one mouth from the date of the receipt of this order. 
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Seven days -will be allowed for filing- objections after the finding 
bas been posted up in this Court. 


APPELLATE CIVIL. 

Befo-re Sir Arthur J. H. Collinn, Kt., Chief Juntice, and 
Mr, Justice Bemm. 

KALIAPPA GOUSDEN (Plaintiff), Appellant, 
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/ TENKAT AND OTHERS (DEFENBANTS)y . ; 

Respondehts.-^^ 

Madm$ Aet IX &f 1364, s. 38 — S^tle for arrears of rsvenue — Gonjirmaiion of sale 

after eancellatmi. 

Wlion a Collector has passed an order under section 3S of Madras Act II of 
1864, setting aside a sale for arrears of revemie, he cannot subsequently cob firm 
the sale. 

Second appeal against tlie decreo of T. Weir, District Judge of 
Coimbatore, in Appeal Suit No. 211 of 1893, reversing the decree 
of T. T. Eangaoliariar, District Miinsif of Ooimbatorej in Original 
Suit Ko. 154 of 1892. 

Tbis was a suit to recover certain land with, mesne profits. 
The land originally belonged to the first defendant, and for arrears 
of revenue due by him was sold by the Collector on the 20th March 
1883 and purchased by the plaintiff. 

On the 2nd November 1883 the Collector passed an order 
ietting aside the sale. But on the 29th August 1884 he passed 
the following order : — 

.Read am No. 515 of this year which you submitted, stating 
that you had (already) under our order given certain informa- 
tion in detail regarding the cancel lalion of the sale of the fields| 
Nos. 110 and 111 in the village of Senjeri. 

The above-mentioned order has been cancelled, and the sale 
“ of the said lands is confirmed in the name of Senjeri Kaliappa 
Gounden who purchased the said lands.*’ 

And on the 8th November 1884-.; -the Collector issued a sale 
eartificate in the name of the plaintifEv ■■'''' y 
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The District Munsif gave the plaintiff a decree, but on appeal 
the District Judge reversed the decree of the District Munsif. 

Plaintiff appealed. 

Bamachandra Bau SaM and Kasturi Bangayyangar for 
appellant. 

Desihicharkir for respondents. 

Judgment.— There is no pirovision in Act II of 1864 which 
enables a Collector to revive a sale which he has once cancelled. 
In the present case the Head Assistant Colleotor cancelled the 
sale on the 2nd November 1883. He had no power to revive the 
sale nearly a year afterwards as he purports to have done. The 
issue of the certificate was, therefore, ineffectual to create any 
title in the plaintiff. 

We dismiss this second appeal with costs. 


appellate civil. 

Before Mr. Justice Shepha/rd and Mr. Justice Davies. 
ABUMDG-AM PILLAI (Defendant), Apfeldant, 


AEUNACHALLAM PILLAI (Plaintiff), Resfondent,* 

RpiiiBiraiion of wills after death of testator — Inquiry by registermn oftUer into 
clisahility of testator — Indian Ueyisi ration xirr, ss. 35^ 40, 41. 

The procedure prescribed by section 35 of the Indian Registration Act is not, 
applicable to the registration of wills which, under section 40 of that Act, are 
presented for registration after the death of fclie testator by persons claimirtg 
mrideii tliein. 

Second afpeal against the decree of E. J. Sewell, Acting District 
Judge of Tanjore, in Appeal Suit No. 2!1 of 1894, confirming 
the decree of 0. Yenkobaehariar, Subordinate Judge of Tanjore, 
in Original Suit No. -"0 of 18.93. 

The plaintiff, the maternal uncle of one Manikara Pillai, 
deceased, applied to have a document purporting to be the will 
of Manikam Pillai registered. The Bub-Eegistrar refused regis- 
tration, and on appeal the Eegistrar confirmed the decision of 
the Snh-Eegistrar. Thereupon, the plaintiff filed this suit under 
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section 77 of the Indian Eegistration Act^ making the divided 
paternal uncle of Manikam Pillai the defendant in the suit. 

The defendant contended that the will w^as not genuine, that 
Manikam was a minor on the alleged date of its execution, and 
therefore not competent to make the will, and that nioreoTer he 
^ was unconscious and not in a fit state of mind to execute any 
testainentaiy disposition. , 

The following wore the issues framed in this suit for decision 

Whether or not the deceased Manikam Pillai was a major 
at the time of the execution of the alleged will. 

Whether the will is genuine and was daly executed by the 
deceased Manikam Pillai. 

Whether or not suit is barred by limitation. 

Whether the plaintiff is entitled to have the will registered. 

On all these issues the Subordinate Judge found for the 
plaintiff and directed the registration of the document. 

On appeal the District Judge found on the second issue that 
f the will was duly executed by Manikam. Pillai. On tlie first issue, 

I as to whether the testator was a minor at the time of the execution 

of the will, the District Judge said : “ I consider, therefore, that a 
Registering officer is not permitted by the Registration Act to 
refuse registry of a will when presented by any person other 
than the testator, on the ground of the minority of tlie deceased 
testator when he executed the will/^ and did not alloAv the appel- 
lant to argue whether in fact Manikam Pillai was a minor at the 
1 time when the will was executed. 

p The question of limitation under the third issue was raised 

J; upon the following facts : — 

S The District Registrar’s order of refusal was made on 3rd 

;; . November 1892. The plaintiff filed his suit before the Tinivadi 
District Munsif on 2nd December within thirty days of the order. 
The District Munsif came after some months to the couelusion that 
the suit was not within his pecuniary jurisdiction and returned it to 
be filed in the Siibo.rdinate Judge’s Court. That order is dated 
21st July 1893. The suit was filed before the Subordinate Judge 
on the same day. With regard to this the District Judge said : 
I consider therefore that the suit was instituted "when the plaint 
was presented to the District Munsif of Tiruvadi on 2nd Deoem- 
*M 3 er . 1 892, and, therefore, is not barred by limitation.’^ In the 
1 result he confirmed the decree of -the SuWdixiate' Judge., ^ i 
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Defendant appealed, 

Smsmni Ayyar for appellant. 

PaitaMirama Ayyar for respondent. 

Judgment. — The bar of limitation could not arail if the plaint 
was originally presented in the proper Oourt^ and we consider that 
it was. so presented in that the Mnnsif had jurisdiction. On this 
ground, bat not on the grounds given by the Judge, wo hold that 
the suit was not time-barred. 

With regard to the question whether the alleged minority of 
the testator was a valid reason for the Registrar refusing registra- 
tion, we agree in the conclusion arrived at by the Judge. A clear 
distinction is made in section 41 of the Registration Act between the 
ease of a will presented by the testator himself, and that of a will 
presented by any other person entitled to do so. In the former 
case the rules laid down in section 35 are made applicable, but in 
the latter case special rules are given. In these special rules no 
provision is made for an enquiry as to the testator’s minority or 
sanity, for which enquiry provision is made in the rules in section 
35. It would not be reasonable to hold that the special rules (a), 
(h) and {e) of section 41 are merely supplemental to the rules in 
section 35, because at least in one instance the same rule in sub- 
stance appears in both sections. The second appeal^ therefore, 
fails and is dismissed with costs. 


r.c.* 
1897. 
March 4, i 
April 7. 


PRIVY OOUFOIL. 

SEI EAJA TIBAYARA THODHEAMAL EAJTA EATTTTSTTTWT 
DE7I GAEU (Defendant), 

AND 

SEI EAJA VIEAVAEA THODHEAMAL SUEYA NARAYANA 
DHATEAZU BAHADUE GAEU (Plaintiff). 

[On appeal from the High Court at Madras.] 

Mmdu law — Impaftihilitij noi estahlished — Possession of one meniher of joint family 
at a time^—What constitutes partition. 

A aamindari granted by the Government in 1803 to a Hindu descended in 
i)is family, x^ossession being held' by one member at a time. The estate, however, 
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was not impartible. But vrketUer it was, 'or was not, impartible was adjudged 
immateml to the question raised on this appeal. 


The last zamindar haYing died without issue in 1888, his widow was in i^osses- 
sioii. when tins suit was brought by a male collateral descended from a great 
grandfather common to him and to the last zamindar. The plaintiff claimed to 
establish his right as member of an niidirided family holding joint property 
against the widow who alleged that her husband had been sole proprietor, lu 
proof of this she relied on certain arrangements as having constituted partition, 
viz., that in 181G, two brothers, then heirs, agreed that the elder should hold 
possession, and that the younger should accept a Tillage, approi^riated to him for 
mamtenance in satisfaction of his claim to inherit : again, that in 1SG6, the 
fourth zamindar compromised a suit brought against him by his sister for her 
inheritance, on payment of a stipend to her, haYing already, on the claim of Ms 
brother, granted to him tw^o villages of the estate 5 and, by the compromise, this 
w^as made oondifcionai on the sister’s claim being settled ; again, that in 1871, 
the fourth zamindar having* died pending a suit brought against him to establish 
the fact of an adoption by him, an arrangement was made for the maintenance of 
his daughter, and two widows, who survived him, the previous grant for main- 
tenance of his brother holding good, the adoption being Cidmitted, and the suit 
compromised : 


HMf also, that the claimant was not precluded by the family compromise 
of 1871, or in any way, from maintaining* this suit ; and that it was not barred 
by limitation. 


Appeal from a decree (2nd ilarcli 1893) of tlio High Court, 
which affirmed a decree (19th December 1890) of the District 
Judge of Viziagapatam. 

The plaintiff, now respondent, was Siirja Narajaiia, great- 
grandson of the third zamindar of the Belgani Zamiiidari. The 
first defendant, now first appellant, Sri Eaja LakhshmiDeyi Gam, 
was widow of the last zamindar, who died in 1888, and who was 
also great-grandson of the third zamindar, A second defendant, 
who did not appear on this appeal, v/as the plaintiffs younger 
brother Sundara isTarayaria Dhatrazu. The Collector of Vizaga- 
patam, Agent to the Court of Wards, and guardian of the first 
defendant, had been mado a defendant, by order of 10th Septem- 
ber 1889. , . . 


Sei Eaja 
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Beld, that there was nothing in tbe above which was inconsistent with the 
zammdari remaining part of the common family pi*or>erty ; and that the course 
of the inheinbance had not been altered ; 
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The zamindari had been granted by the Govemment on the 
21st 'October 1808, by a srmad i isUmrm\ or deed of per- 
manent property, following ^RegulatibnXX’V of ,1802. ■“ 
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The following table shows the succession to the zarainclari 


Boma Sundara Narayana, 
Lessee of Belgara in 179G j 
¥irst Istimrar Z^amindar, 1803, 
died December 1814. 


Dhananjaya, 
Second Zamindar, 
died without male 
issue November 
1849. 

r 


adopted by Nara- 
yana Eamachandra, 
Fifth Zamindar, 
died March 1882. 


Yisvambhara, 
Third Zamindar, 
died July 1865. 


Narayana Hama- 
chandra, Fourth 
Zamindar, died 
March 1871. 

lla-jya Laksbmi Deru 


Janardhana, 
died May 1885. 


Ohandrasekliara, 
died March 1S68. 


Bahavau Narayana, - 
died November 1884. , > 
1 

Narayana Ramaoliandra, 
died unmarried January 
1889. 


Dliaoanjaya*, Yisvambhara, SiiryaNara- Sundara 
Sixth said to be yaiia, Narayana. 

Zamindar, adopted into Plaintiff. Second 
]\[. Eajya- another Defendant. 

]'.ia.klislimi family, 

Deri, First 
Defendant, died 
without issue 
October 1S8S. 

The main question on this ap23eal was whether the zamindari 
was the joint family property in tlio hands of the sixth zamindari 
the widow^s husband; or had ceased to be joint family property 
by reason of certain acts, which were alleged by the defence to 
have had the effect of partition, and to have altered the course of 
descent, so that the zamindari had become the separate property of 
her husband, the last owner. If that was the result of those acts, 
the widow would have become entitled to her widow^s estate in the 
zainiudari. The facts appear in their Lordship’s judgment. The 
following wore the principal transictioiis alleged to 
effect of partition : — 

In February 1816, yisvambhara, second son ol: , the first 
zamindar, executed two deeds of receipt and acquittance (Pliari- 
hati) (the particulars of which are set forth, in the jadginont on 
this appeal) on' receiving, a grant of _ a 'village, ■ part of the Bel- 
gam Zaniindari’ ;|rpxh;''^m;eIdeiY ;D|ianaiijaya. In 1866^ 
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Eamacliandra; the fourth zaminclar, granted to his only brother? 
Janardiiaiia. two villages of the zamindari as Taoji, or gift for 
maintenance. Against this Eamacliandra, a suit was brought by 
Sivan Narayana, alleging himself to have been adopted by Eaina- 
cliandra, who did not admit the adoption, and who died in 1871, 
while the suit was pending. Janardhana, the natural father of 
Sivan Karayana, and Ramachandra’s two widows with his daugh- 
ter, who survived him, were made parties to the suit, which was 
then compromised by razinamas, dated the 6th September 1871. 
In those documents reference was made to the previous grant of 
Taoji to Janardhana, and a family agreement was made that Sivan 
Narayana should succeed as adoj)ted son of Eamachandra, Janar- 
dhana, continuing to hold his two villages; and provision being 
made for the women of the senior branch. 

The plaint (25th April 1889) alleged that the zamindari, 
recently granted, was partible among the heirs of the grantee, and 
that the jilaiatifi and his brother Sundara Narayan were entitled 
to the estate in equal shares, the defendant widow being only 
entitled to maintenance. The prayer was that one-half might be 
allotted to the plaintiff in severalty, excluding the villages granted 
in 1866, with one-half of the movables, and with mesne profits. 

The Court of Wards filed the widow’s written statement ; in 
effect raising questions, the subject of the issues, whether the 
zamindari was partible or impartible, whether there had been 
partition, whether the estate had been acquired by the last owner 
himself, whether the plaintiff was estopped, by the acts of those 
through whom ho claimed, from maintaining this suit, and 
whether it was barred by limitation. 

The District Judge decreed in favour of the plaintiff that he 
was entitled to one-half of the property left by the late zamindar 
including the Zaiiiindari of Belgam. In his judgment the 
zamindari was partible. The family was not ancient : the grant 
ill 1796 was merely of a life estate. , The grant in 1803 was not 
made in any manner which carried with it an implication that it 
was to be impartible. The duration of the- family was not sufficient 
to give rise to a custom over-riding ''.the^, ordinary law; and the 
' mode in which the parties had dealt .v^th'-eaoh other was consistent 
with the estate being that of an ordinary undivided family under 
Mitaisharalw, even though that, family might ^ have entertained 
the ipistaken belief that the estate descended to a'^ingleheir, ' v 
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The District Judge held that the property was not tho ^ self- 
acquisition ^ of any one who came after the common ancestor, 
YisTambhara. It had always gone in the direct lino of primo- 
geniture, and there neyer had been any loss of the estate which 
could be followed by the acquirement of any one of the suocessiye 
jzamindars. 

Also, he found that there had never been any partition. There 
had not been in the transactions of different years, which had 
been alleged on behalf of the widow to amount to partition, any 
intention whatever to affect the undivided status of the family. 
He held, moreover, that there was no estoppel, in consequence of 
the execution of the razinamas of September 1871, to bar the 
plaintiff’s maintaining this suit. The agreement of that year 
recognized the adoption of Sivan N'arayana, and his right to take 
the place of his adoptive father, while provisions for the mainte- 
nance of the females of the senior branch, and the males of tbe 
junior branch, were, at the same time, settled. Nothing was 
arranged as to the order of succession on the extinction of the 
senior branch, if it should occur, nor was any arrangement made 
for that succession in a manner contrary to the ordinary rules of 
inheritance of the Hindu law. This latter would have been 
invalid, and would not have been binding on the plaintiff, nor 
would it have affected his right to claim, as a member of a joint 
family, his share of the undivided estate. 

As to limitation, the District Judge held that no question 
could arise under article 127 of Act XY of 1877. The plaintiff 
branch, though existing, had not been shown to have had any 
right of possession until the property vested in 1888 on the death of 
tho late zamindar in his collateral relations as his heirs. Till then, 
there was no exclusion of the plaintiff’s branch, and not till then 
was there any possession held by another adversely to his branch. 

The above necessarily cut away the ground that the widow 
could hold the zamindari against the plaintiff and his brother. The 
case put hy the defendant’s counsel was that the zamindari itself 
had not been divided, being impartible, but that the members of 
the family having become divided as to living and as to property 
and having agreed to a decree of separation in 1871, their status 
had become that of divided members of the family, and that this 
statfus must govern the 'right; 'of:- succession to the ^amindari^ even 
if the latter ■was \ , ■ - ' 
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mMrnm siEim: 

This argument the Judge considered to fail, e^en if the facts 
were as alleged, on the ground that property, v/hich was design- 
edly excluded from, a partition, remained joint, and was governed 
by the rule of succession which e.xcluded a widow v/hile undivided 

Against this decision the Collector, as guardian of the widow, 
defendant, appealed to the High Oou-rt, which dismissed the 
appeal. 

The High Court (Paekek and Shephard, JJ.) considered, as 
to the alleged impartibility, that there had been no indication 
of an intention to impress that character on the estate granted in 
1803. On the contrary there was clear indication of an inten- 
tion the other way. The grant was to an individual not con- 
nected with the family of the original zamindar, and was not 
made as a restoration of an original estate. It was true that, 
as often as there had been a devolution of the estate, the eldest 
son, or in absence of a son, the brother, of the last holder, had 
/- assumed the position of zamindar. The estate had, no doubt, 

been treated by the family as if it had been impartible, and 
as if all that the junior branch could claim was a right of suit- 
able maintenanoe. This state of things had continued for about 
seventy years. In the opinion of the J udges, in the case of a 
family of comparatively modern origin, evidence of conduct 
extending over such a short period was wholly inadequate to prove 
a special custom. The alleged usage would not be from ancient 
times. They referred to Amrithnath Chowdhry v. Gomeenath 
I Choivdhry(l) and Rmyialahshmi Ammal v. StvanmiMa Perumal 

I 8ethurayar{2), They considered it a matter beyond dispute that 
the zamindari was not impartible and that there was no such 
special custom, though the members of the family had agreed in 
treating it as impartible. 

4 ^, That being so, only two defences were raised, viz^, renunciation 

under the compromise of 1871 and limitation. As to the first, 
the Judges held that no question beyond that of the present enjoy- 
ment of the zamindari had been raised by the parties, and that 
Janardhana had had shown no intention to separate himself and his 
descendants from the right of succeeding to the zamindari. As 


(1) U MXA., 543/ ' ; ' /■ ■ ' (2) 570. 
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Sei Eaja to the second point, the bar by limitation, the Court considered 
•DevTS possession 

adversely to the right which was claimed in this suit, that right 
SosYA^ being to succeed in default of direct male heirs of Eamchandrau 
bhateaku Thus no question of limitation could arise. 

The defendant widow having appealed from the High Court's 
decree, affirming the decree of the first Court. 

Mr. A, Oohen^ Q.G., and Mr. J. H. A, Branson for the appel- 
lant argued that the j udgments in the Courts below had not given 
due weight to the transactions of 1816, of 1865-06, and of 
1871-72. The result of those family arrangements had been a 
partition, effective to render Dhananjaya, the sixth zamindar, the 
inheritor of a separate zamindari ; and in this his widow had 
obtained her widow's estate for life. Whilst the family had acted 
in the belief that the family estate was impartible and must remain 
in the hands of the zamindar for the time being, their arrange- 
ments had been such that the senior branch, on tLe one side, had 
given, and the junior branch, on the other side, had accepted, 
satisfaction for the separate possession of the zamindari being 
permanently made over to the senior branch. This had constituted 
partition. The evidence had shown that Eamaohandra and 
Janardhana having lived separate had separated from each other 
in estate at the^time of Sivan Narayana's suit of 1870-71. The 
plaintiff was estopped by the acquittance and discharge given. 
The compromise should be regarded. Moreover, this claim had 
originally been based, as shown by the plaint, on the case that the 
Zamindari of Belgam was an ordinary partible estate. But both 
the Courts below had found that, although it was not impartible, 
it had been dealt with by the family as if had been impartible. 
The compromise had been made on this footing. There had been 
a renunciation by the junior branch, and an acquisition by Eama- 
chandra which might be considered to give the property the 
character of, acquired estate. Eeference was made, as to what 
constituted partition, to AppovierY. Rama Subba Anjau(l), Sri Baja 
JaganadlmY. Sri RajaPedda Pukir{2), Rai Raglmnathi BaMr.Rai 
Maharaj BaIi{S), Penasamir. Periasami^i), Maliharjuna Prmada 


(I) 11 ^5. . {%) 4 

(3) L.E., 12 LA., 112 J, 11 Calc., 777. 

(4) L.B., 5 I.A, Perimamij LL.B., 1 Mat!., 812, ' 
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Naidm\ Durga Prasada Waiclufl)^ Thalmr Barriao Singh v, Thahiir 
Barri Singh{2)^ Bhaiya Ardawan Singh r, Udey Pratah Sing}i(%y 
Raliance was placed on limitation. It was argued tliat £irticle 
127j scliediile II of the Limitation Act XV of 1877. applied on 
the alleged exclusion of those through whom the plaintiff' claimed 
for more than twelve years before his demand. Eeference was 
made to Bamaehandra Narayan Singh v. Namyim MaJLadet\4i). 

Mr, J* D, Mayne for the respondent contended that there had 
been no evidence given of partition of the zamindari. As regarded 
the present claim of a coparcener in a joint family estate against the 
widow of the last possessor, it was not essential to have determined 
whether the estate was partible or impartible. The evidence had^ 
however, shown it to be partible. The estate had never been par- 
titioned, and the right of the present claimant had never been 
extinguished. There had been no renunciation of right, precluding 
the claim now made, nor any break in the undivided rights of fche 
family coparceners. Thus there was no reason for considering 
the estate to be the separate estate of the last possessor, nor any 
reason for considering it to have been his ^ self-acquired ^ property. 
Neither by estoppel nor by limitation was this suit barred. He 
referred to the judgment in Afpoider. v, Bama Subbit Aiycm{h)^ Sri 
Raja Jaganadhii v. 8n Raja Pedda Pahir{^)^m.(i Bhaiya Ardmmn 
Singh v. Udey Pratab 8ingh{^). 

Mr. J. M, A. Branson replied. 

Afterwards on 7th Aprils their Lordships^ judgment was 
delivered by Lord Davey : — 

This is an appeal against a decree of the High Court of Madras 
affirming a previous decree of the District Court of Vizagapatam. 
The appellant, who was defendant in the action, is the widow of 
the late Zamindar of Belgam who died on the 29th October 1888 
without leaving, any issue and intestate. ^ She' claims to be entitled 
to a widow^s estate in the entire '^lamindari-. The respondent 
(plaintiff in the action) claims to be -entitled in possession to one 
moiety of the zamindari on the ground 'that the zamindari was 
part of the joint property of his and the'late_ zamindar’s family and 
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he alleges that the zamindari being partible in title his brother 
Snrandara Karajana (who was made a defendant in the aotioHj but 
is not a party to this appeal) is entitled to possession of the other 
moiety. On the other hand the widow and appellant contends 
that the zamindari was impartible in title and that owing to certain 
family arrangements^ it had become the separate property of her 
late husband. 

The Zamindari of Belgam was originally created by a snnnnd^ 
dated 21st October 1803, granted by the Goyernment to Somasnn- 
dara Narayana (the first zamindar). The sunnnd itself has been 
lost, but the contents of it snfiSoiently appear from the kabuliat or 
counterpart executed by the zamindar and dated 28th April 1804 
which was put in eyidence. It appears from this doonment to have 
been in a form which is stated to have been usual in grants by the 
Madras Government of that period. It conferred on the zamindar 
liberty to transfer by sale gift or otherwise his proprietary right in 
the whole or any part of the zamindari and granted the estate to 
him his heirs, successors and assigns at the permanent assessment 
therein named. It would seem from the arrangements made in 
the family that the zamindari was regarded as impartible. But 
whether that be so or not it has been now decided in the case of 
Venkata v. Nara]/ya(l) on the construction of a sunnud of similar 
form and granted about the same date that the zamindari thereby- 
created was not Impartible or descendible otherwise than according 
to the ordinary Hindu law. It must be taken therefore that the 
Zamindari of Belgam was not impartible whatever the parties may 
have thought and the misapprehension of the parties could not 
make it so or alter the legal course of descent. It will however be 
found that as between the appellant and the respondent the ques- 
tion whether the zamindari is partible or not is of no importance. 
Even if impartible it may still be part of the common family pro- 
perty and descendible as such in which case the widow^s estate of 
the appellant would be excluded. The real question therefore 
is whether it has ceased to be part of the joint property of the 
family of the first zamindar or (in other words) whether there has 
been an effectual partition so as to alter the course of descent. 

Somasundara Narayana, the grantee and first zamindar, died in 
the year 1814, leaving 'two sons Dhananjaya 1 and Visvam- 
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bliara No. L Dbananjaya y^s allowed by Ms brother to succeed 
to the estate and became second zamindai’. Two documents, dated 
the 16tih and the 18th February 1816, were executed on this occa- 
sion and were the first transaction relied on by the appellant in 
proof of the separation of estate or partition which she alleged had 
taken place. The first document was a ^ pharikat sunnud ’ giYcn 
by VisYambhara in the following terms 

As we haye both equally divided and taken all the cash, 
^‘jewels and other (property) in the palace to which both of us are 
entitled, I bind myself not to claim (anything) from you at any 
time. I shall reside in the village of Addapusila which you were 
^‘pleased to give me for my maintenance and act according to 
“ your wishes."^’ 

By the second document (also called a ‘ pharikat sunnud ’*) 
Visvambhara stated : — 

I or my heirs shall not at any time make any claims against 
you or your heirs in respect of property movable or immovable, 

** or in respect of (any) transaction. As our father put you in 
possession of the Belgam Zamindari, I or my heirs shall not 
make any claim against you or your heirs in respect of the said 
zamindari.’^ 

Their Lordships do not find any sufficient evidence in the 
arrangement made by these documents of an intention to take the 
estate out of the category of joint or common family property so 
as to make it descendible otherwise than according to the rules of 
law applicable to such property. The arrangement was quite con- 
sistent with the continuance of that legal character of the property. 
The elder brother was to enjoy the possession of the family estate, 
and the younger brother accepted the appropriated village for 
maintenance in satisfaction of such rights as he conceived he was 
entitled to. In the opinion of their Lordships it was nothing 
more in substance than an arrangement for the mode of enjoyment 
of the family property which did not alter the course of descent. 

The second zamindar died in 1849, leaving two widows and 
one daughter Eatna Ma.ni Amma but no son. At tMs time the 
estate waa, in the hands of a mortgagee and' remained so during 
Tisvambhara’s life. He died in\ 1865, .'leaving two sons Eama- 
chandra and Janardhana. A suit was commenced by Eatna Mani 
Amma '(her father^ widow being then d^ad) to recover the zainin«*< 
dari from Eam^ohandra. 'TUsVpiti‘nhded'iii''a nompromiso ^bj' ^ 
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wMcLl the plaintiff withdrew her claim to the estate on condition 
of Eainachandra paying her Rs. 500 a year. Eamachandra had^, 
already by a kararnama, dated 13th October 1866, on the applica- 
tion of his brother J anardhana and with a view to enable him and 
his family to live decently, granted to him as towji the villages 
of Addapusila and Vnddavolu conditional on Eatna Manias suit 
being settled in the manner mentioned. Eamachandra seems to 
have recovered possession of the estate from the mortgagees and 
succeeded as fourth zamindar. This transaction does not tend to 
support the case of the present appellant. 

Eamachandra having no male issue adopted Sivan ISTarayana? 
the eldest son of Janardhana, but afterwards attempted to repudiate 
the adoption. In 1870 a suit was commenced by Sivan ISTarayana 
against Eamachandra to establish the adoption and praying for 
a decree establishing his title to the zamindari after the defend- 
ant’s death. During the pendency of the suit Eamachandra died 
without male issue, but leaving one daughter and thereupon the 
suit was revived against Janardhana and Eamachandra’s two 
widow^s and his daughter. Their Lordships observe that these 
persons were the only persons then interested in contesting the 
adoption of Sivan Narayana and they must assume that they were 
made defendants to the suit for the purpose of establishing the 
adoption against them. The suit was compromised as regards 
J anardhana and one of the widows (named as second defendant) 
on the terms contained in a razinama, dated 6th September 1871, 
and as regards the other widow on behalf of herself and her infant 
daughter in another razinama of the 16th September 1871. These 
are the documents which are chiefly relied on by the present 
appellant in support of her case* 

By this compromise Janardhana agreed that the plaintiff was 
the adopted son of his elder brother, that the right to the zamindari 
should pass to the plaintiff and that Janardhana should be enjoying 
or continue to enjoy (for the words are translated both ways) the 
villages of Yuddavolu and Addapusila attached to the zamindari 
which had been in his possession and enjoyment in accordance 
with the khararnama executed in his^ favour by his late elder 
brother, and he also agreed to the provision to he made for Eaina- 
chandra’s widows and’ daughter* The other defendants' agreed to 
, the plaintiff being the adopted son of the seoond defendant and her, 
late husband. and to the .Mghtjof the zamindari being the 
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ProYisioas were made for the two widows during their liyes out of 
lands attached to the zamindari. It was arranged that Eama« 
chandra^s daughter should be married to Sivan Narayana's son^ 
or in default proyision should be made for her out of lands of 
the gamindari — and there were other proyisions for the benefit 
of the widows. 

The terms of the compromise seem to have been carried out 
and Sivan Narayana as adopted son of Earn aohandra succeeded 
to the ^amindari. He died in March 1882 and was succeeded 
by his son Dhananjaya (2) who died on the 29th October 1888 
intestatcj leaving the appellant his only widow and no issue. 

The respondent is one of the two sons of Chandrasekhara 
(deceased) j the second son of Janardhana^ and he and his brother are 
his only two surviving grandsons. It is alleged and seems to have 
been admitted in the case that Visvambhara (2), a brother of the 
late Zamindar Dhananjaya (2), had been adopted into another 
family and was excluded from any share in the property of his 
natural father^s family, and the proceedings in the suit were 
conducted on that assumption. Their Lordships will only point 
out that if any mistake has been made with respect to this fact, 
nothing that is decided in this suit will affect his interest (if any) 
in the ^amindari. Visvambhara applied to be made a party to 
the suit, but his petition was refused on other grounds, and no 
evidence was gone into as to his adoption into another family. 

The present suit was commenced by the respondent on the 
25th April 1889 against the appellant, the respondent’s brother, 
and the Court of Wards as guardian of the appellant. The 
plaint ignores the adoption of Sivan Narayana and proceeds on 
the assumption that he succeeded to the estate with the permission 
of his natural father Janardhana and his natural brothers and 
managed the estate on behalf of himself and the other members of 
thi family. It alleges that the estate is partible and is owned and 
enjoyed by the family of the plaintiff. The prayer is that, exclud- 
ing the villages of Vuddavolu and Addapusila, the zamindari be 
divided so m to give the respondent his half share, and the same 
recovered from the appellant. The defence was in substance (1) that 
the zamindari is impartible, (2) that the respondent was estopped 
by the family compromise of 1871 from maintaining the suit, and (3) 
that th# iuit is barred hy the Law of Limitations. The .validity 
of the adoption^of Sivan Narayana, ia hot ‘now In-dispute. . :■ 
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Oe the first point their Lordships have already expressed their 
opinion and have pointed out that as between the appellant and 
respondent the question is immaterial. It only arises as between 
the respondent and his brother who is not a party to this appeal. 
The District Court decreed the respondent possession, of half of 
that part of the zamindari which is vvithin the local jiirisdietiori of 
the Court, and that was all that the plaint asked for. 

On the second point their Lordships agree with the Courts below 
that the course of descent of the zamindari was not altered by tlio 
compromise of 1871, and timt the wddow is not entitled to succeed to 
a wndow^s estate as heir of the late zamindar. The only question 
raised in the litigation of 1870 was as to the fact of Sivan Narayamds 
adoption by Eamachandra, and it does not appear that any other 
contention was raised by J anardhana when he was made a party to 
the suit or was in the contemplation of the parties. They may (as 
has been suggested) have been under the erroneous impreKSsion thot 
the zamindari was impartible, but there was nothing in the compro- 
mise inconsistent with the zamindari (even if impartible) renioining 
part of the common family property The two villages were origi- 
nally granted by Eamachandra to Janardhana as toivji only and in 
order to provide a decent maintenance for him and his family, and 
•in 1871 it was agreed that Janardhana should continue to enjoy the 
^ullages in accordance with Eamaehandra^s grant. It is said that 
J anardhana and his family have dealt wdth these villages in a manner 
inconsistent with their holding them for tlieir maintenance only. 
Their Lordships express no opinion on the point, but even if they 
have exceeded their rights that will not alter the effect of what vrm 
done by the agreement of 1871. It is impossible to treat that 
agreement as a deed of partition by w'hich the zamindari was 
eonrorted into the separate or acquired property of Siran .Narayana. 

Their Lordships also agree with the Courts below that the suit 
is not barred by the Law of Limitations. As between tho appel- 
lant and tie respondent the suit is not one for partition. The 
claim of the latter is not to hold jointly with the appellant, but to 
succeed adversely to her as one of the right heirs on the death of 
the last zamindar. There has been no denial of the title of Janar-* 
dhana and his family or exclusion of them from the estate. On 
the contrary the possession has been under and in aocordanoe with 
'the agreement of, 1871 by -which a provision was made for the 
Junior branch* ' i 
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. Their Lordships will therefore humbly advise Her Majesty that Bri Raja 
this appeal should be dismissed. The appellant vvill pay to the 
respondent his costs of the appeal. 


:Appb:llate-' civil. „ . ■ ■ 

Before Mr* Justice Siihramama Ayyar and Mr, Justice Dcwies. 

MAIIADEYI Aism akotf.er (Defendants Nos. 1 and 2), 
Appellants,. 

. . . . V, 

NEELAMANI (Plaintiff), Bispondent.^' 

Bhuhi Law — Po-Brahman — Alienation hy ivilow for religious 

judicata’ — Decision on title i7i proceedings wider Land Acquisition Aci^ 18'70. 

'^Yiien a Po-Brabman receives a salary -for the performance of Lis duties, a 
gift to him by tbe 'vvidow of tlie person whose exequial rites bo Las been appointed 
to perform to reward bim for having performed any of those exequial rites is not 
a gift binding on tlie reversioners. 

In proceedings under the Land Acquisition Act, 1870, to apportion the com- 
ponsatiou payable, a decision by tbe Judge on a question of title does not operate 
tfis res judicata between tbe parties to those proceedings. 

Appeal against the decree of J. P. Piddian, District Judge of 
Ganjaro, in Original Suit No. 9 of 1894. 

The plaintiff brought this suit to recover possession of a village 
with mesne profits. The village in question had formed part of the 
estate of the late zamindar of half of Tehkali taluk and had been 
given to the plaintiff* by the late zamindar’s widow. The first and 
second defendants w-ere the daughters of the ^iamindar and, having, 
on the death of his widow, succeeded to his estate, had obtained 
possession of the village in question, which till then had been in 
possession of the plaintiff. The- other- defendants were the ryots 
of the village. , ,■ 7;;.' , . 

The cirounistanccs under w^hich the -gift had been mode ^ivere 
as ■ follows '—In accordance with a;etistom prevailing among the 
Oriya zamindars, the late zamindarhdd -appointed the plaintiS* 
Po-Brahman (son Brahman) to perforni his exequial rites. After 
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tlie death of the zamindar without male issue his widow succeeded 
to his estate, and requested the plaintiff to offer the pinda to the 
zamindar at Gaya. This the plaintiff did, and some seven or eight 
years after he had done so, the widow on the 10th August 1874 exe- 
cuted in his favour the deed of gift in question. The motive for tho 
gift was stated in the deed to he the fact that the plaintiff, having 
been appointed Po-Brahman hy the late zamindar, had, in accord- 
ance with the custom prevailing in the late zamindar’s family, 
“ performed just like a son pindathanam and other ceremonies at 
Sri Gaya ” in order that the late zamindar might attain salvation. 
The plaintiff, however, did not allege that he had performed any 
ceremonies at Gaya except the pindathanam. 

The deed was attested by the first and second defendants, but 
under circumstances which their Lordships held did not create an 
estoppel. 


bind them. Their contention on this point as set out in their 
written statement was as follows 

“ The iclaintifl was appointed (not adopted) to the ' ofiSoe of 
“Po-Brahman by the late Sri Gopinadha Devi Garu, and he 
“ performed the duties thereof in consideration of receiving tho 
“ perquisites attached thereto. ^ 

“ The offering of pinda is not outside the duties of the said 
“ office, nor is it an indispensable ceremony. It is rather a spiritual 
“ luxury than a spiritual necessity. The plaintiff made the pil- 
“ grimage to Gaya and other holy places at the expense of the late 
“ Sri Eadika Patta Mahadevi Garu as much on his own as on her 
“ account and took advantage of the occasion to perform the said 
“pindathanam and received the usual dues for it. 

“There was no agreement that he should be given a villago in 
“ consideration of making the said pindathanam. It is not in any 
“ ease such an act as deserved to be remunerated by a free and 
“ absolute gift of a valuable village like the plaint village, which is 
“ one of the best villages in the defendants’ of the Tekkali 

“ taluk, and which yields an. income of over Es. 1,000 per annum, 

“ and which is worth more than Es. 20,000. 

‘ The alienation is not, therefore, for a family nedessity and ia 
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At the trial tKe first and second defendants adduced eyidence to 
tlie effect that it was usual to give a Po-Brahman a salary and cer- 
tain mamoolsand perquisites, and that the plaintiff as Po-Brahman 
had received Es. 2 per mensem and 2 garces of paddy per annum. 

The plaintiff also relied on a decision of the District Judge in 
proceedings under the Land Acquisition Act X of 1870. In 1891 
about 14 acres of land in the village in question were compulsorily 
acquired for the East Coast Eailway. The Collector inquired 
into the matter under section 11 of the Act, and under section 15 
of the Act referred the case to the District Judge ^Ho determine 
** the amount of compensation to be paid to the person interested/^ 
The District Judge in giving judgment said : Before fixing 
** the amount it is necessary to decide who is entitled to it, in order 
that the owner may adduce evidence as to its value/’ And he 
framed the following issue : — 

‘‘How far the deed of gift (exhibit A) by the Mahadevi 
“ (second claimant) to the first claimant is valid as against the 
“ reversioners (daughters), claimants 3, 4 and 5/^ 

He then found that the gift was valid and that the plaintiff 
was entitled to the compensation, the amount of which he then 
proceeded to determine. The only parties who appeared before 
the Judge in these proceedings were the plaintiff in the present 
suit, who claimed the whole of the compensation to he awarded ; 
the widow of the late zamindar who admitted the validity of the 
deed under which plaintiff claimed and requested that the compen- 
sation should be paid to the plaintiff ; and the eldest sister of the 
first and second defendants, who denied the validity of the gift and 
contended that the compensation should be paid to the widow on 
behalf of the estate. Though the first and second defendants did 
not appear at these proceedings, the following notice was, prior to 
the proceedings, served on the agent of the first defendant : — • 

The fourth claimant Muktamala Patta Mahadevi of Tekkali 
“ is hereby informed that the 1st day of February 1893 has been 
“ fixed as the date of hearing for the purpose of settling the dis- 
“ putes in respect of the amount of compensation fixed by the 
“ officer making reference in the matter of 14 acres 25 cents of wet 
“ and iij lands in Vallabliaroyipadu village, which belong to you 
“ and which were taken possession of by Giovemineiit for the East 
Coast Eailway. You should^ therefore, appear on the said date 
“ either in person or by a Yakil '‘With^'the yetidenoe and doomemti 
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''you possess and represent to the Court the amount of eompon* 
" sation you claim for the right you possess in respect of the said 
land and other points relating thereto/’ 

In the present suit, the District Judge found that the alienation 
had not been made for such a purpose as to hind the reYersioners^ 
Le., it was not made to secure the offering of the pindam, and 
it was only made as a reward for services past ; and as to the 
question of rcB judicata, he found that the first and second defend- 
ants had due notice of the enquiry into their title and ninst be 
held to he hound hy the decision in the proceedings under the 
Land Acquisition Act of 1870. 

First and second defendants appealed. 

PaitahUraina Ayyar for appellants, 

Bhmliycm Ayyangar and Seshachariar for respondent. 
JunaMEKT.—’We agree with the Judge that there was no 
such necessity for the gift, hy the widow as would be hinding on 
the reversioners. As the plaintiff was already in receipt of a 
regular income as Po-Brahman, and the ceremonies performed by 
him at Gaya were performed in the same capacity, and many 
years before the gift, there was no justification for the grant 
which was purely voluntary. 

The next finding of the Judge is that the question of title 
in regard to the plaint property is res judicata by reason of the 
decision under seclion 39 of the Land Acquisition Act of 1870. 
Assuming that the appellants were made parties to the proceed- 
ings under that section, though the ejuestion is doubtful owing to 
the faulty character of the notice (Exhibit III) served on the first 
appellant, we do not think that the finding in the Land Acqui- 
sition case in favour of the validity of the plaint gift operates as 
res judicata in this case, inasmuch as the litigation under that 
Act is a special form of proceeding confined to the determination 
of the amount of compensation due and the persona to whom it 
should he paid. Such a proceeding cannot be treated as a ' suit ’ 
within the meaning of section 13 of the Code of Civil J/rocedure^ 

• m as 'to render a decision come to therein binding when the 
same, question arises in ' what is strictly a suit. Farther, for the 
reasons stated hy PontifeXj.J., in Nohodeep Glnmder ,CImtcdhry y. 
Brojendre Ball Boy{l)y we should not be justified in holding, 
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on even general grounds^ that an adjtidioatioii under the Land 
Acquisition Act should be held to be conclusive in disputes oon- 
neoted with property other than that to which the enquiry under 
that Act related. 

As to the estoppel which the Judge has also found in plaintiff's 
faYourj we must again differ from him. We findj on the state- 
ments of the appellants which have not been contradicted, that 
they put their . signatures to the deed as attesting witnesses under 
pressure. There is no evidence to show that they were aware of 
the exact terms of the document or that, in attesting the docu- 
mentj they were doing any thing likely to affect their reversion- 
ary rights. There is absolutely nothing to indicate that they 
were willing or intended to part with those rights. Considering 
that they wem purdanashin and young women at the time and 
that 'the plaintiff was the confidential manager of the affairs of 
their mother^ under whose protection they were living, it lay on 
the plaintiff to prove that they acted with full knowledge and 
with independent advice, hut the plaintiff has not even attempted 
to prove this. In these circumstances, we could not have held the 
appellants bound by the deed of gift, even had they been the 
Executing parties. In no view can their mere attestation of the 
document amount to an estoppel in a case such as this, where there 
has been no alteration of plaintiff's position in consequence of 
their act. 

We are, therefore, of opinion that the plaintiff has failed to 
establish the validity of the gift upon which he sues. 

We must, accordingly, reverse the decree of the Lower Court 
and dismiss the plaintiff's suit with costs throughout. 

[Eepoetee’s Fote. — Though the case of Mam Chtmder Sin^h y. Uadho 
K^mari(l) does not ajjjpear to have been roHed on in the argument for the 
respondents, it vras considered by their Lordships before delivering Judgment. 
The distinction between that case and the present, it is suggested, is that, in the 
present case, the decision which was held to bo res judicata was made on a 
reference by the Collector under section 15 of Act X of 1870, and was,, therefore, 
made in a proceeding under the Act. In the former case, however, the Judge 
who gave the decision that was held to be res judicata does not appear to have 
been proceeding under the Act : for both from the report in the Lower Conrt(2) 
and from the report in the Privy Council (see at p. 492) it is gathered that tho 
Judge was proceeding not on a reference from the' Collector under section 15 of 
the Act, nor on a reference under section 38 of the; Act (which are the only ways 
in which the question of apportionment and a question of title as incident 
thereto can come before a Judge under the Act), but in a suit instituted by tlie 
plain. M independently of the Act,] 
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Before Mr. Justice Subramunia Ayyar and Mr . Justice Davies. 

ALAHGABAN OHETTI and anoxhbe (Devetoaots Hos. 1 and 2), 

Appellants^ 

V. 

and others (Pdaintife and 
Defendants Nos. 3 and 4), Eesponbbnts.* 

Mortgagee-Transfer of Properhj Act, s. lOi—Eenewal of mortgage-— Priority over 
[subsequent incumbrance* 

Where a mortgagee, subsequently to the execution of the mortgage deed, takes 
another mortgage in renewal of the former deed, he has ijriority orer incum- 
brances subsequent to the first deed. 

Appeal against tie decree of P. Narayanasami Ayyar, Subordi- 
nate Judge of Madura (West), in Original Suit No. 10 of 1893. 

The plaintiff sued on a simple mortgage deed (exhibit A), 
executed in favour of one Narayana Chetti and the first defendant 
by the third defendant. The deed was dated 16th October 1879, 
and after reciting that certain monies were due on a prior mort- 
gage deed (Exhibit E, dated 28th March 1871), executed by the 
third defendant in favour of the deceased undivided brother of 
Narayanan Chetti and in favour of the first defendant, provided for 
the payment of the monies due under the former deed with interest, 
and to secure the payment mortgaged certain immovable pro- 
perties of the third defendant. 

After the execution of the deed of the 28th March 1871, but 
before the execution of the deed now sued on, the first defendant 
on different dates made further advances to the third defendant 
and obtained from the latter two simple mortgage deeds, whereby 
the third defendant mortgaged the same properties that he mort- 
gaged under the deeds of 28th March 1871 and of 16th October 
1879. Upon these deeds the first defendant brought a suit 
against the third and obtained a decree for the sale of the mort- 
gaged properties. At the sale, the properties were 'bought 'in by 
the first defendant. 


’ , 4ppeal No. m of 1895, 
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The plaintiff now sued to recorer the amount due by the deed Alangaran 
of the 16th October 1879 by the sale of the properties thereby CJhetti 
mort^a^ed. ■ , . , 

mi ^ T 1 . ^ Chetti. 

ihe only defence necessary to be mentioned for the purposes 
of this report was the defence of the first defendant to the effect 
that the mortgage sued on was subsequent to the mortgage deeds 
on which he had sued and obtained a decree. 

The Subordinate Judge decreed in fawour of plaintiff. 

Defendant hTo. 1 appealed, 

&m/a.ra for app 

Subramcmia Ayyar for respondent No. plaintiff. 

Judgment. — T he only point urged is the question of priority 
raised in the third issue. It is contended that the principle laid 
down by the Privy Council in Gohaldas Gopalda^ v. Pumnmal 
Frem8ukh(la8{l) is applicable only to the, case of a purchaser of 
the equity of redemption. There is no ground for limiting the 
principle to that case only. It is true that that is the only ease 
provided for hy section 101 of the Transfer of Property Act, but 
that is a — if not the— very extreme case where otherwise an 
extinguishment of the charge would ordinarily be presumed. 

This Court has, in several instances, applied the principle to oases 
like tbe present. Eiipabai y. Andimtilam{2), Seeiharama v. F^n- 
katakrislinai^)^ and see also judgment in appeal No. IIS of 1895. 

The Subordinate Judge w’as, therefore, right in holding that, 
by the mere execution of A, the security under E in respect of 
the plaint debt was not given uia. 

The appeal accordingly fails and is dismissed with costs. 


Befo-re Mr, Justice Subraniania Ayyar and Mr, Justice Bcmon, 

MANA YIKEAMA (PiiAiKTipr),' Appellant, 1897. 

Maroli 26 J 
April 14. 

RAMA PATTER (Dbpekdant), Ebspondent.'^-' 

Contract— Usage imjported as term' of a contract— Fractice on a particular estate. 

In order tliafc the practice on a particular estate may be imported us a 
term o£ the contract into a contract in respect of land in- that estate, it must be 

(1) 10 Cald, 1035. (2) irMaa.i .34A . (3) I.L.E., 16 Mad., 94. , \ " 

* Second Appeal No* i87S\<rf 1895. ■ 
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shown that the practice was know^n to the person -vYliom it is sought to hind bj 
it, and that he assented to its being a term of the contract : and when the 
person sought to be bound by the practice is an assignee for Ta,lno of rights under 
that contract, it must also be shown that he and all prior assignees (if any) for 
■value kne'w that the practice was a term of the original ©©ntract. 

Second appeal against the decree of J. A. Dayies, District 
tTiidge of South Malabar, in Appeal Suit No. 844 of 1894, confirm- 
ing the decree of Y. Eania Sastri, District Munsif of Tenielprom, 
in Original Suit No. 245 of 1893. 

The facts necessary for the purposes of this report appear 
sufficiently from the judgment of the High Court. 

Blimhyam Ayyangai\ Sankaran Nmja}\ and Govinda Menon for 
appellant, 

Sundara Ayyar and Subramania Ayyar foi' respondent. 

JUDGMENT. — The appellant, the Zamorin of Calicut, sued for 
Rs. 541-2-6, said to be the amount of renewal fees due by the 
respondent, in respect of certain lands held by him under a per- 
manent grant known as amihhavom, made long ago by a prede- 
cessor of the appellant to a predecessor in title of the respondent 
who is an assignee for value. The original grant was made 
many j^ears ago, but it was renewed or confirmed by exhibit I in 
1873. Exhibit I stipulates for the yearly rent and the amount 
of a certain fee which the grantee was to pay, but contains no 
reference to any renewal fee payable to the grantor. 

The appellant's claim was based on an express agreement by 
the respondent as well as upon custom. The Lower Courts held 
that the agreement was not proved, and that no binding custom 
was made out. 

It was contended by the learned Advocate^G-eneral on behalf 
of the appellant that the District Judge was in error in ajiplying 
to the case the rule that a party setting up a custom, having the 
force of law, should prove the antiquity, uniformity and cer- 
tainty of the custom, inasmuch as what was set up here was not a 
custom of the district but the special custom prevailing in hia 
own estate with reference to lands held under armbluivom tenure. 

■ But ill the plaint the custom was referred to as the “ custom 
'bf the country.^-' • The Lower Court cannot, therefore, b© said to 
have erred in dealing with. -it as. a general custom. This consider- 
ation is sufficient to- justify 'the dismissal of the appeal 
\ It is, however, 'desirable to point out that even upon the ground 
thb'jolpiiniTOS.sbugh^^ to be based before us, the appellant 
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could not succeed. For, assuming for argument’s sake tliat the 
eYidence in the ease is, as suggested on behalf of the appellant, 
sufficient to prove a well-established practice, according to which 
persons holding under the Zamorin lands on amihlimom tenure ^ 
make periodical payments similar to that here claimed, it is clear 
that such practice cannot affect the respondent’s right under the 
assignment. Now a practice of the kind in question is not in law 
a ^ usage/ with reference to which the Courts are at liberty to 
import into a contract incidents not exclnded by the terms of such 
contract, even though a party to the contract was not aehiallg 
cognizant of the usage. ‘‘To constitute a usage,” as 'was 
observed in Aikms v. Otterbacltil) by the Supreme Court of the 
United States when referring to a contention similar to that in 
the present case and which was founded on the practice of a parti« 
cular bank, “ it must apply to a place rather than to a particular 
“ bank ; it must he the rule of all the banks of the place or it 
“ cannot consistently be called a usage. If every bank could estab- 
“ lish its own usage, the confusion and uncertainty would greatly 
“ exceed any local convenience resulting from the arrangement.” 
In order, therefore, to render the practice, even though invariable 
of particular persons, as in the present instance, relevant, as the 
same Court pointed out in a later case, “ mere knowledge of such 
“ a usage would not be sufficient, but it must appear that the eus- 
“ tom actually constituted a part of the contract.” (BUven v. The 
New England Screie Company {2).) In the case just cited, a screw 
company being the sole manufacturers of wooden screws were 
unable to supply the demands of all their customers as fast as 
needed. The company adopted the system of apportioning their 
articles as fast as produced among their customers, having regard 
to the date of their orders. It was held that, the practice being 
well known to the plaintiffs who had ordered such goods, proof of 
the practice and of the company following it in complying with 
plaintiff'^s orders *was admissible as a defence in a suit for failing 
to deliver in time. The same principle, was recognized in ScoU 
Y. IrmngiZ). There evidence was given of a practice prevailing 
at Ijloyd’s in London of setting off in account between the broker 
employed by the assured to recover the loss and the underwriters 
the amount of premium due by the. broker, to the underwriters 
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againyt the loss and that suoli set off and adjustment wore treated 
as payment to tlie assured. It was held that the assured was not 
hound the practice. Lord Tenterden obserTed, Sxioli a usage 
however can' be binding ordy on those who are acciuaiiited with 
and have consented to be bound by it. Tliero may possibly be 
eases proved where an assured being cognizant of such usage may 
be supposed to have assented to it and therefore may bo boiiiKl'' 
Womenay v. Ballyil) is perhaps even more analogous to the 
present case. There the plaintiff had been a tenant of a farm 
belonging to an extensive estate, the property of a family named 
Thornhill, and the defendants had purchased certain parts of the 
estate including portions of the farm. It was proposed to offer 
evidence of a usage on the ThornhiU Estate that in all lettings 
it should be understood that the tenants should keep one-third of 
their farms arable and two-thirds in grass and pay £5 an acre on 
leaving, for any excess beyond the proportion of arable over grass. 
Martin B refused to admit the evidence^ it not appearing that 
the plaintiff was not cognizant of the usage. C)n a motion for a 
new trial, it was contended that the evidence was admissible on 
the same principle as that on which the evidence of the “custom 
of the country is admitted. But Pollock, O.B., repilied to the 
ooniontion: “iSTo. The law tabes cognizance of the divisions of 
“ the country into counties or parishes which aro legal and jDublic 
“divisions; but not into properties or estates which are purely 
private in their nature. Estates may be very small and if large 
“ are only aceidentolly so. It would be impossi1)le to draw any 
legal distinction between an ‘ estate ^ of 100 acres and 100,000, 
“ and there would be no legal presumption of notoriety arising 
“ from the fact of usage as to terms of letting a particular estate, 
Comstat that the party becoming a tenant for the first time 
“would hear of And eventually the whole Court held that 
the evidence was clearly inadmissible, since it as to the prac- 
tice of a particular person on letting his farms — a practice not 
proved to have been known to the tenant. 

No doubt the presen.t..cas 0 , is distinguishable from those above 
cited, for while intliem the, person, who was sought to be bound by 
the practice,- was a party ,#hp originaliy entered into the eoritracf ^ 
here he is an assignee for y aide,', ■ But that distmetion niabos the 


appellant's position only more onerous. For it is clear tliat tlie 
part)’’ relying on tlie practice should show before an assignee for 
Yalue is held affected by the practioe, not only that it originally 
entered into and formed a part of the contract, but also that the 
assignee, and. if there have been more assignments for value than 
one, every prior assignee was, before he took the assignment, aware 
of that fact. To hold otherwise w^onld, it is obvious, often result 
in injustice to assignees for value, who are certainly liable to be 
misled as to the nature and extent of their obligations under grants 
or contracts assigned to them, the -writteii instruments erideneing 
whicdi (like exhibit I in the present ease) contain no reference 
to the practice relied on and the incidents said to be annexed 
thereby. Such being tlie rule applicable to the appellant’s case, 
as presented in this Court, we must hold tliat the appeal fails, 
since it is not even alleged by the appellant that the re spondent 
had knowledge that the practice formed part of the contract. It 
is therefore unnecessary to enter into the other questions as to the 
existence of the practice and as to its forming part of the contract. 
The second appeal is dismissed with costs. 


APPELLATE OITIL, 

Before Mr, Justice Subramania Ayi^ar mid Mr, Justice Benson, 

8ANGILI YEER.A PANDIA OHINNA TAMEIAE axd AxoTiiER 

( Pl A iKTiFEs), Appellants, 

SUNDABAM A YYAE and otiiers^ (Defendants Nos. 1 to S), 
Bksponbents.’^^^ 

Madras S'orest Act, ss. 10 and 11 — (Jlaim to tmifiterrnpied flow of natural ,'itream-^ 
Jurisdiction of Forest Settlement officer, 

A Forest Settlonjent o licer appoi’Dted under section 4 of the Madras Forest 
Act, 1882, has, under sections 10 aud 11 of that Act, , juriscliction to decide a claim 
bj a ripam.n owner to the 'Lininterropted ft nv o£ the' water of a natural stream. 

Appeal against the decree of S. G-opalachariaih Subordinate Judge 
of Tinnevellj, in Original Suit No. 40, of 1893. 
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The plaiiiti-g, the Zamindar of Sivagiri, brought this suit to 
establish his right to the uninterrupted flow of a natural stream 
called Kattar or Pedukulam. This stream flowed through Govern- 
ment land for some distance, and then, after flowing through the 
plaintiff's zamiiidari, emptied itself in a tank in one of plaintiff's 
villages. 

The ijlaintiff complained that at a certain point in the oourse 
of the stream the defendants had recently cut a new channel whieli 
had the effect of diverting some of the water to a tank situated 
on Government land ; and he claimed that he was entitled to 
an uninterrupted flow of the stream. The defendants denied the 
plaintiff’s right to an exclusive use of the water and asserted that 
at the spot where the plaintiff alleged the cutting of a new channel 
a stream had, since the time of the ayacut, branched off to feed 
the tank on Government land. 

The defendants also relied "on a decision of the Forest Set- 
tlement officer as constituting a bar to the present suit under 
Madras xAct of 1882. In 1886 a preliminary notification was 
issued under section 4 of that Act, declaring that it was proposed 
to constitute a reserve forest. A part of the river in question, 
including the point at which the plaintiff alleged that a new chan- 
nel had been cut, lay within the boundaries of the forest proposed 
to be reserved. In response to an invitation under section 0 of 
the Act by the Forest Settlement officer, iflaintiff presented a claim 
through his agent. The nature of the claim was stated in Exhibit 

Claimant’s agent states that the claim relative to the feeders 
Pedukulam is that the stream sweeping the base of Moonji 
Malai on either side should be allowed to be repaired by the 
claimant, that the repairs he refers to are the removal of stones, 
sand, trees and rubbish, and that Kottayur Karnam Padagalin- 
gam Pillai, Mutliusami Muppan and Siindara Teven should be 
examined on his behalf.” 

The District Forest ofScer admits the claimant’s right to the 
water that flows naturally by the two natural streams intoliis tank 
''without prejudice to the water that flows naturally into other 
channels that branch from the two natural streams in questiom 

■'‘The claim '.to the natural' "flow , of water into the tank is 
- admitted by, the ;District'Fo^^^ Claimant has produceil 

evidence to show that the ’streams food no other ixTigation work 
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than the claimant’s Pedukulam tank. This is clisproTed by 
“ eyidence offered by the District Forest officer, from which it 
appears that there are branches from the natural streams feed- 
ing other tanks belonging to Grovernment. 

However that may be^ the claimant’s right to the water that 
flows naturally into his tank without prejudice to what may 
naturally fl.ow into other channels is valid. To this extent? 
‘‘ therefore, the claimant’s right is admitted and recorded under 
section 11 of the Forest Act.” 

The Subordinate Judge dismissed plaintiff ’s suit. 

Plaintiff appealed. 

Rarnalxmhna Ayyar and SesJiachariar for appellant. 

The Government Pleader (Mr. Poiccll) for respondent No. 3, 

PaUabkirama Ayyar for respondent No. 

Sivarama Ayyar for respondents Nos. 1 and 2. 

Judgment. — The question in this appeal relates to the rights 
of the parties to the use of the natural stream called Kattar or 
Pedukulam. 

I'he stream rises in, and fl.ows through, Government lands, 
before it empties itself into the Pedukulam tank, which is situ- 
ated wdthin the zamindari of the plaintiff. 

The defendants Nos. l^and 2 are persons who hold land under 
Government, which land is now partly irrigated by a channel 
taken off from the said stream within the limits of the Govern- 
ment land above the zamindari. 

The third defendant is the Secretary of State for India in 
Council. 

Plaintiff sues to establish his exclusive right to the waters of 
the stream and for an injunction to restrain the defendants from 
in any way interfering with that exclusive right. 

This claim to exclusive right to the water was put foiw’ard 
before the Forest Settlement officer in 1886, and was by him 
disallowed after due enquiry under Act V of 1882 (The Madras 
Forest Act). 

The plaintiff did 3iot appeal against that cleeisioii, and it 
therefore became final. . , 

The Subordinate Judge, therefore, held that the plaintiff was 
precluded from re-agitating the question in this suit. 

The plaintiff,, as apj)ellant before us, ; contends that the Sub*^ 
ordinate Judge was in error, on 'the', ground' that the Forest 
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Settlement ofSeer liad no jurisdiction to give an adjudication on 
tho question, l^iie appellant’s argument is that the exclusive right 
which he now claims over the water is not one of those rights 
which are specified in section 10 or 1 1 of the Act, and in regard 
to which alone the Forest Settlement officer had jurisdiction. 
We cannot accept this contention. As a mere riparian proprietor 
the plaintiff could only have a right to the lawful use of the water 
flowing through his land subject to the similar rights of other 
riparian proprietors, but bis claim to the exclusive use of the 
water show's that be claimed more than the rights of a riparian 
proprietor, blow a claim to use the water of a natural stream in 
a manner not justified by natural right is undoubtedly a claim to 
an easement. (Gale on Easements, p. 20, 6th edition.) 

In other words, the right claimed by the plaintiff was, in the 
language of Lord Watson, in Dalton v. Angiis{l), '‘'a right, of 
property in the owner of the dominant tenement — ^not a full or 
absolute right — ^hut a limited right or interest in land which 
belongs to another whose plenum dominium is diminished to the 
extent to w-hioh his estate is affected by the easement/’ 

It seems, therefore, clear that the right claimed by the plain«, 
tiff was a right in respect of water flowing in a defined channel on 
Government land, that is of a w’-atcr-course, and, therefore, within 
the jurisdiction of the Forest Settlement officer under section 
11 . 

It is contended by the appellant that the rights of way, pas- 
ture and forest produce referred to in clauses (<r/), (c) and (d) of 
the section are rights to be exei’cised on the land itself, and that, 
by analogy, the right to a water- course referred to in clause (b) 
must be of a similar restricted kind. There is, in our opinion, no 
ground for such a limitation, but even if it were otherwise, the 
right which the plaintiff claims was such as falls within the words 
a right in or over any land ” in the first line of the section, and 
was, therefore, a right in respect of which the Forest Settlemen^^ 
officer had jurisdiction to adjudicate under section 10. 

In a word, the right claimed was one on which the Forest 
Settlement officer had aright to adjudicate either under section 
10 or section 11, and in either case, the appellant’s objection that 
he had no jurisdiction fails^ ' The result is that on this ground 
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alone the deSree of the Subordinate Judge dismissing the suit bakgiu 
must be upheld. Pand^u 

It was, however, urged that even if the plaintiff had not an 
exclusive right to the water of the stream, he had a right as a lower v, 
riparian proprietor to obtain an injunction to restrain the defend- ayyae. 
ants from using the channel inasmuch as such user was in excess 
of the third defendant’s right as a higher riparian proprietor. In 
regard to this we observe that neither in the plaint, nor when 
framing issues, did the plaintiff rely on his rights as a riparian 
proprietor, or raise any issue as to whether the defendants h^d 
used the whaler in a manner not justified by their riparian rights, 
and the question lias not been tried. Considering how long the 
matter has been in dispute we do not think we should be justified 
in allowing the plaintiff to raise at this stago a fresh issue of fact 
which he might and ought to have raised in the Lower Court, 

We must, therefore, dismiss the appeal with costs. 


APPELLATE CIVIL. 

Before Mr, Justice Suhramauia A^/yar and Mr, Jmticd Benson, 

IlA^:ll'xiYBXDRA RAU axd axothbr fDEFEXBANTs), Appellants, 1897. 

March 10, 11, 

JAYAEAM EAU (Plaintiff), Eespondent. 

Tlinda La^D—Miirr lag e -^Prohibited degrees. 

A marriage between a Hind a and the daagliter of his wife’s sister is valid. 

Appeal against the decree of B. J. Sewell, District Judge of 
North Aroot, in Original Suit No. 41 of 1893. 

Suit for partition by the adopted son of one Narasinga Ran 
against the undivided nephew of the latter. 

The facts of this case siifSoiently appear from the judgment. 

Saukaran N'rojur and Narayana Rm ior: appellants. 

Bhmhyam Ayyanyar^ Pattahhlrama Anyar tmi. Shadage^mehmiar 
for respondent. 

JunGMHxx.— That the late Narasinga Rau’s widov/ Seshammal 
did in fact adopt the respondent as. the son of her husband was 
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practically admitted on toLalf of the appellants, the first of whom 
is Narasinga Raa’s undivided nephew and the socoiid that appel- 
lant’s son, a minor. It was, however, contended on their hehalf 
that Narasinga Eau did hot authorise Seshammal to make the 
adoption and even if it is found that he did so authorise her, the 
adoption is invalid in consequence of the relationship which existed 
between Narasinga Eau and the natural mother of the respondent. 

Now as to the authority, we are satisfied that the evidence on the 
point adduced on behalf of the respondent fully establishes that a 
few days before bis death, Narasinga Eau gave Seshammal power 
to take the respondent in adoption. The testimony of the witnesses 
who speak to this point is highly probable. It is clear that, for 
several years before Narasinga Ran died, both lie and Sesliaininal 
had been on unfriendly terms with the first appellant = It appears 
also that since the . time the male child which Seshammal bore to 
Narasinga Eau died about the year 1888, the latter bad been 
desirous of adopting a son. Narasinga Eau’s letter, exhibit Q, 
the genuineness of which there is no reason to doubt, furnishes 
cogent evidence of Narasinga Eau’s anxiety to secure a hoy for 
adoption. And another strong circumstance in favour of tlio view 
that Narasinga Eau had empowered liis wife to adopt is the first 
appellant’s omission to impeach the authority when, not long after 
Narasinga Eau’s death, it was set up in an enquiry before the 
Tahsildar with reference to the mutation of names in the registry 
relating to the lands in litigation. Though the first appellant’s 
attention was pointedly drawn to the contents of exhibit a 
deposition given by the natural father of the respoiicleiit, before 
the Tahsildar wherein it was distinctly asserted that- Nara-singa 
Eau had authorised Seshammal to adopt a son ; the first appollant 
took no exception to that assertion, though if the evidence now 
adduced on his behalf were true, he must have known that the 
claim that Narasinga Eau had given such authority was totally 
imfounded. 

We, therefore, concur with the Judge’s finding that the 
authority set up is true. 

Next as to the validity of the adoption so far as were able to 
follow the appellants’ Vakils’ arguments on the point, the chief 
contention was this— ■ . 

The respondent’s natural mother, being Seshammars sister’s 
daughter, could not,, under the Hindu law, have been lawfully | 
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married to Narasinga Eau, and therefore the respondent could not Uaga 
have been validly adopted as his son. It being the settled law of ^ 
this Court, exoei)t where there is evidence of special usage to the 
contrary, that the natural mother of the boy to be adopted, should 
be a person, who, in her maiden state, might lawfully have been 
married to the man for whom jthe adoption is to be made, the 
cjuestioii for determination is whether a Hindu is, by law, pre- 
cluded, as the appellants contend, from marrying his wife’s sister’s 
daughter. In support cf this contention we were not referred to 
any text either in the mnritJns or in the leading commentaries. 

The only text, to ?/hich our attention was drawn on behalf of the 
appellants, is to be found in Aswalayana’s ' Grrihya Parisishta ’ which 
runs .thus: Viruddha Samhandha is that sambandhi (relation) 

“ which is viruddha (contrary or improper) owing to the relation- 
^‘'ship (existing) between Jthe bride and the bridegroom (before 
‘ their marriage) being similar to that of a father or mother. As 
for instance the daughter of a wife’s sister (and) the sister of the 
paternal uncle’s wife.” (Mandlik’s ‘ Hindu Law,’ p. 484.) A 
glance at the numerous rules, laid down by the ancient Hindu 
legislators with reference to the selection of a bride, is enough to 
show that they are, with very few exceptions, mere rules of caution 
and advice. Now does the passage, relied on by the appellant, 
belong to this class of hortatory texts, or does it lay dowm a rule of 
law rendering a marriage contrary to it unlawful? That it 
belongs to the former class is evident from the fact that none of 
the well-known authoritative commentaries prohibit the marriage 
of a wife’s sister’s daughten—a fact which by itself is sufficient to 
render it to the duty of the Courts to decline to accept the text in 
question as laying down an imperative rule. Nor is authority 
wanting to support this view. In Eulluka Bhatta’s remarks on 
Maim III, 6 to 11, referring to the numerous minor ohjecrions to 
he avoided in selecting a bride, the commentator in terms points out 
that a violation of none of the rules contained in them affects the 
legality of the union, (Gurudass Bannerjee’s ‘ Marriage and Stri- 
dhanam,’ p. 56.) But in his comments on verse 5 of the same chap- 
ter, which deals with the really forbidden marriages between Sarjo-^ 
trciB and Sapindm^ ho observes thus : “ In the matter of marriage^ 
as it has been ordained in this text, ‘ Ho who inadvertently marries 
‘‘ a girl sprung from the same original -stock with himself {Sagotm) 

^ “ and so forth must support her as;amother-’ and as it has 'b.oen said .j •; “'v:; 
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(by certain legislators)' that if girls of the same <jotm and so forth ^ 
be taken in marriage they must bo deserted and that penance must { 

be performed if a marriage be contracted with a girl of the same | 

‘‘ goira^ consequently together with those, the girls related as 
''mother's sapindas do not also become wives/' (' Vyavastlm 
Ohandrika/ Vol. II, p. 475.) These observations clearly lead to 
the mferenee that maniages are to he held to be unlawful only in 
oases, as to which desertion of the girl and the observance of 
penanco for atoning the offence committed in entoriiig into the 
prohibited alliance are laid down by accepted authorities. But it 
is not pretended that any authority prescribes that if a man 
marries his wife's sister’s daughter he must abandon her and 
perform penance. Further, nearly all the recent important text 
writers, who have considered the matter, are agreed that a marriage 
between a man and his wife's niece is valid. 

Dr. Gurudass Banner] ee in his work on ‘ Marriage and Stri- 
dhanam’ already cited, states that the law “ does not prohibit 
" marriage with the wife’s sister or even with her niece or her aunt " 
^Charan:Sireax'/ih''dhh^n0fe^':v'tG;,:^^;:"^^ 

the ' Vyavastha Chandrika,’ wherein he states the substance of the ; 
authorities as to void marriages exclufles from that category ^ 
unions such as those described by him in Vyavastha, 698, inolusivo 
of that between a man and his wife’s sister’s daughter (Vol. II, pp. 

475 and 463). Mr. Mandlik in his edition of ' Yyavahara Mayuka 
and Tajnavalkya' observes : " As regards Yiruddhoj Satnlandha they 
'' are permitted as a matter of course." (Appendix, p. 415.) Golap 
Chunder Sircar in his work on ' The Hindu Law of Adoption ' 
expresses himself thus : " But he it specially noticed that no 
" marriage is invalid on the ground of relationship being incon* 

'' gruous. In addition to the two instances mentioned in ' Ghrihya ; 

Parisishta ’ of Aswalayana there arc other passages prohibiting on 
'' the self-same ground the marriage by a man of his step mother's ' 
''sister, her brother’s daughter and his children's daughter as 
" well as the preceptor's daughter ; but however improper such 
" marriages ma>y be, they are nevertheless valid. Such marriages are S 
" generally contracted by high-class Bralimhns of Bengal who are 
'' compelled by the resfrictiohs imposed by Kulinism to choose their 
'' wives from a certain limited number of families "(p. 319). Lastly 
Jogendra Nath ^ Bliattaeharya expresses substantially the same ' 
comm?hig^esmn' Hindu Law He writes ''A text 
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of Baudkayaiia aod a passage from ^ Griliya Parisishta ’ are cited 
in the Nirnaya Sindhu wliieh excludes the following : — 

“ (1) StejDmother’s sister and sister’s daughter. 

(2) Paternal uncle’s wife’s sister. 

(S) Paternal uncle’s wife’s sister’s daughter. 

^^(4) Wife’s sister’s daughter. 

The texts which exclude these are neither cited nor commented 
upon hj Raghunandhana. In practice no hesitation is felt in this 
part of India in marrying paternal uncle’s wife’s sister. Marriage 
‘^^witli stepmother’s sister takes place sometimes in Bengal. In- 
stances of marriages with wdfe’s sister’s daughter are also not 
altogether unknown in Bengal, though Hindu sentiment is yery 
strong against these marriages.” (2nd edition, p. 9o.) 

With reference to this concluding observation of Mr. Bhat- 
tacharya regarding the sentiments of the people as to the propriety 
of such marriages, it may perhaps be pointed out that there is little 
to indicate that these marriages are disapproved of by the members 
of any section of the community in this part of India. Be this 
however as it may, the unimpeachable evidence, adduced on be- 
half of the respondent, shows beyond the shadow^ of a doubt that 
marriages bol-ween a man and his wife’s sister’s daughter are 
common among the various sections of the Brahmin community 
and are regarded by all as perfectly valid. It is necessary to refer 
to this evidence briefly. The specific instances of marriages spoken 
to by the witnesses took place in various parts of the Presidency 
widely separated from each other, viz., the following eight 
districts :—Nellore, Madras, North Arcot, South A root, Tan j ore, 
Trichinopoly, Coimbatore and Madura. The Honourable Mr. N, 
Subba Rao belonging to the Madhwa sect, a Yakil of this Court, 
stated that his own mother’s sister was married to a person who 
had previously married that lady’s maternal aunt* The witness 
also stated that his paternal grandfather, after the first wife’s 
death, married that wife’s sister’s daughter and that the marriages, 
spoken to by him, took place long ago. These oases probably 
belong to the Nelloro district. Mr. V. 0. Desikaehariar, an Ayyaii« 
gar and a practitioner of 'this Court, residing in Madras, stated that 
his motherrindaw, who is his father-indaw’s second wife, is the 
daughter of her husband’s first wife’s sister. The witness added 
that the late Mr. V, Sadagopacharlu, who was h very distinguished 
Takil of this Court, had married tie sister of-hia,(Sadago|)a 0 barlu^^/ 
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Uagavendra pateriical uncle’s wife and this took place long ago. Krishna* 
swami Ayyar, a Smartha Brahmin of Chittoor in North Areot, 
Jayaeam deposed that his father married about twenty-five years ago, 
as his second wife, the witness’s aunt who was the sister of the 
witness’s mother. Eamachandra Ayyar, a Smartha Brahman of 
Chidambaram in South Aroot, stated that his fourth and present 
wife is the daughter of his deceased third wife’s sister and that the 
marriage took place in 1888. Bamakrishna Dikshatliar, another 
Smartha Brahmin also from South Arcot, said his second wife is 
his first wife’s sister’s daughter and that he w'as married thirteen 
years ago. Mr. Grovinda Eao, who is of the Madluva sect and wixo 
is employed as Cirkil under the Collector of Taujore, stated that 
he is married to his deceased wife’s sister’s daughter. P. Sriniyasa- 
chariar, an Ayyangar, also belonging to the same district, stated 
that he had married the sister of Dewan Bahadur Srinivasa 
llaghava Ayyangar, the present Dewan of Baroda, and that when 
she died, he, the witness, married her sister’s daughter. Mr. Srini- 
vasa Eao, a Madhw^a gentleman now in Bangalore, gave evidence 
to the effect that on the death of his first wife, the late Eaja Sir 
T. Madhava Eao’s daughter, the witness married her sister’s 
daughter, Dewan Badadur Eaghoonatha Eao stated that, in addi- 
tion to two instances already referred to, viz,, those of G-ovinda 
Eao of Tan j ore and Srinivasa Eao of Bangalore who are both 
related to him, ho kne^v many cases of a man marrying the niece of 
his wife. Eamaohariar, who is a Madhwa too, spoke to having 
been present at seven or eight such marriages cither in the Triehi- 
nopoly, Coimbatore or Madura district, and added that about 18 
or 19 years ago he himself married his deceased wife’s sister’s 
daughter. Krishna Eao, the District Munsif of Kulittalai, stated 
that a sister of his and a daughter of another of his sisters were 
successively married to the same man in Coimbatore. Nearly all 
the witnesses affirmed positively that no exception wdiatover was at 
any time taken to any of the marriages spoken to by them. 

On the part of the appellants nothing has been really urged 
to rebut the irresistible inference arising from such widespread 
usage as that established by the evidence just noticed, in favour of 
the validity of the marriages which the text of Aswalayana con- 
demns on the ground of incongruous relationship. 

We have, therefore, no hesitation in holding that the said text 
, is not mandatory and .that the appellant’s contention founded 
' thereon is entirely .unsustainable.:!'^^ 




We think we are not precluded from arriving at this conclusion 
"by the reference made to the above text in Minahshi v. Rctjnanatha(l ) . 
It would seem that on the strength of the statement in the Dattaha 
Mimamsa that a marriage between the persons mentioned in the 
text ill question was a prohibited connection, it was assumed by the 
Court that the text was mandatory. But whether the text ivas 
mandatory or merely hortatory w’-as not a matter for determina- 
tion in that suit, and therefore the Court’s observations cannot be 
treated as a binding decision on the point. 

The only other objection taken to the legality of the adoption 
rested on tlio fact that the adoptive mother Seshammal is the 
cousin of the natural father of the respondent. But this con- 
tention aho is untenable; since it has been ruled in this Court 
that the adoption of a son of evTrn a wife’s brother is good 
{Sriramuhi v. Bamayya{2)). It is scarcely necessary to say that it 
is immaterial in such a ease whether the adoption is male by a 
man himself or by his widow after his death ; for the adoption 
is for him. 

We must, therefore, confirm the decree of the District Judge 
and dismiss the appeal with costs. 


APPELLATE CIVIL. 

Before Sir Arthur J. II, OolUnSy Kt,, Ghief Justice ^ and 
Mr, Justice Benson, 

YELU aOIJNDAN (Plaintiff), AppELLAX'r, 

V, 

KUMAEAYELU COUNDAN and others (Defendants), 
Eespondbnts.'^ 

YELP (jOIUSTDAN (Plaintiff), Petitioner, 

V. 

tSwii for partition of family property — Yalmtion of^f6T%mrposes of jur Miction — 
Suilfi VaJuatio?} Act, 1SS7-- -Court Fees Act, 1B70, s. 7, clause (iv) h. 

In a suit) by a member of a joint Hinda family praying for a partition of tlie 
family propcriy and for the delivery to the plaintiff of his share, the value of the 

* Appeal against Order Ko, 08 of 1896 and CiylJ Eeiyision Petition Ko. 74 of 1896, 
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suit for the purposes of jurisdiction in the amount at which the plaintiff values 
Ms sliar©. 

Appeal againsi the order of C. Gropalaii Nayar, Subordinate 
‘Judge of Madura (East), directing the return of the plaint 
presented by appellant for presentation to the proper iJourt* and 
petition under section 622 of the Code of Civil Procedure praying 
the High Court to revise the order of W. Dumergue, District 
Judge of Maliira, in Cvil Miscellaneous Appeal ]No. 37 of 1895, 
oonfinning the order of J. S. Gnanyar Nadar, District Munsif of 
Manainadura, in Original Suit No. 220 of 1805. 

Plaintiff brought this suit originally in the Court of the 
District Munsif for partition alleging that the property to be 
divided was the property of a joint Hindu family consisting of 
himself, his father, his stepmother and the son of his stepmother. 
The following were the prayers of the plaint : — 

To divide and deliver to the plaintiff one-third share in the A 
scheduled properties 1 to 29 by casting chits with strict regard 
^tto the nature an*! fertility of the lands ; 

To make the defendants give to plaintiff one-third share in 
** the B scheduled property 1 to 21 or pay the value thei'eof ; 

“To order the defendants to pay plaintiff the loss for fasli 
“ 1304 and costs of the suit together with further loss and to give 
“ decree with other reliefs as the Court may deem fit to grant 
“considering the nature and circumstances of the ease/’ 

In the plaint the plaintiff valued his .share of the property at 

R«. 1,996-4-0. 

The District Munsif held that ho had no jurisdiction, be- 
cause that was determined by the value of the whole famii}^ 
property, w^hich exceeded Rs. 4,000, and not by the value of the 
share claimed. In support of this position, the District Munsif 
quoted the rulings in Vyclinatha v. 8uhramaniia{l)^ Khama JBiht t. 
Syed Abba{2), Itarnayya v. Subbarayudt/(3)^ Krislmasam v. Ifana- 

The ifiaint was thereupon presented to the Subordinate 
Court of Madura (Bast), and the Subordinate Judge also returned 
the plaint for presentation to the proper Court on the ground 
that “section's of the Saits Valuation Act, read with clause 
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(iv) b of section 7 of the Court Fees Act, would make theyalue 
of the suit both for Court fees and jurisdiction to be the yalue of <^orNi>AN 
the plaiatiff^s share^ which, he says, is Es. 1,996-4-0/^ and that Kumaea- 
the suit was, therefore, •within the District Munsif’s jurisdiction. 0 oukdan, a:c. 

The plaintiif then appealed to the District Judge against 
the District Muiisif s order alone. The District Judge held that the 
order of the District Munsif was correct and dismissed the appeal. 

The plaintiff now filed a petition under section 622 of the Civil 
Procedure Code praying for the revision of ord_er of the District 
Court, and filed an appeal against the order of the Subordinate 
Judge. 

Sivasami Apyar iox 

Respondents were not represented. 

Judgment. — Plaintiff, a member of an . undivided Hindu 
family, sued for partition and delivery to him of his one-third 
share of tne joint family property. 

The value of the share claimed was below Rs. 2,500, hut the 
value of the whole property exceeds Bs. 4,000. 

The District Munsif, following the ruling in Vydinatha v. 
Svihnm%(iHyu{y), declined jurisdiction and returned the plaint for 
presentation to the proper Court. His action was upheld on 
appeal to the District Judge. The plaintiff meantime presented 
his plaint to the Subordinate Judge, who also declined jurisdic- 
tion and returned the plaint to be presented to the proper Court. 

The Subordinate Judge held that, under section 7, clause 
(iv) h of the Court Fees Act, the sidt should he valued for 
purposes of Court fees at the relief sought in the plaint, viz., 
at the value of the share claimed, which was less than Es. 2,500 ; 
and that, under section 8 of the Suits Yaliiation Act (YII of 1887) 
the valuation for purposes of jurisdiction should follow and he the 
same as that for Court fees, and that, therefore, the suit was within 
the jurisdiction of the District Munsif. 

The view of the Subordinate Judge is, in our opinion, correct, 
and in accordance with the law as laid down in the Suits Valuation 
Act, which it seems to us expressly altered the law as laid down in 
Vydinatha y, 8idjrammhya(l) , 

Some doubt was sought to be thrown on this view by the fact 
that in three eases Khansa Bihi y. Sly fid Abba{2)f Emnayya v. 
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Y&m SubbamyU'du(l)j Krishnasami v. Kanahasahm{%) all decided aiter 
QowPAN passing of the Suits Valuation Act-— the decision in Vijdinatha v. 
KuHASA- Sn’bramanya(3) was treated as still containing the law applicable 

OoUNOANj to the C[U0StiO21s 

In those cases j however^ no reference was made to section 8 of 
the Suits Valuation Act, nor did they directly declare that the ruling 
in VficUnatlm v. 8ubramcmya{3) still governs cases within its scope. ■ 
Moreover in the recent case of GJtuhvctpctni Asan v. df'aTctsmga 
Rim{4:) this Court expressly approved the view that '' when the suit 
relates to co* parcenary property, unless it is 'one for general 
partition among all the shareholders, the specific and definite 
share claimed must be held to he the subject-matter of the 
^^suit as stated in this Suits Valuation Act and Act III of 1873 
“ (The Madras Civil Courts Act), and the value of the same should 
determine the Court’s jurisdiction, and not th«t set on the whole 
property, which will, of course, be the value of a suit in which a 
general partition of all the shares may be prayed for.’*’ We 
think that these words correctly set forth the law as it now stands. 
The present suit, therefore, being 'for a share of the co-parcenary, 
and not involving a general partition, and the share being less 
than Es. 2,500 in value, is within the jurisdiction of the District I 
Munsif. We, therefore, confirm the order of the Subordinate I 
Judge and dismiss this oppeal, and in exercise of our revisional | 
jurisdiction, we set aside the orders of the District Judge and of I 
the District Munsif, and direct the District Munsif to receive the ® 
plaint and deal with it according to law. Costs throughout will 
he provided for in the decree of the District Munsif, 


(!) I.L.R., la Mad., 25. 
(3) r.L.R., 8 Mad., 235. 


(2) T.L.R., 14 Mad., 183. 
(4) 19 Mad., 56. 



Before Mr. Justice Swbrnmamia Ayyar and Mr. Justice Davies. 
KAMABAZU as-d an’othbr (DBFBmAsrrs Nos. 1 and 2), Appeij-ants, 

YENKATABATNAM (Plaiotifp), Erspondent.^' 

Will hy a IlindAi — Gonsiruction of — Gift to daughter — Daughters^ csiaie. 

A. Hindu by will bequeathed to hie daughters his separate x^roperty to bo 
enjoyed by them 'as tliey pleased’ : 

Ueld, that the daughters took an absolute estate- 

Appeal against the decree of Gr. T, Mackenzie, District Judge of 
Godavari^ in Original Suit No. 12 of 1894. 

The plaintiff brought this suit to declare that he was entitled 
to certain monies in the hands of the defendants after the death 
of the widow and daughter of one Mallaya. 

The monies in question w^ere the proceeds of oeitain jewels 
which had been giyen by Mallaya’s widow and daughter to the 
defendants for charitable purposes. 

The plaintiff claimed to be entitled to the monies as the rever- 
sioner to the estate of Mallaya, by whom he had been adopted^ and 
with whom he had subsequently effected a partition. 

The defendants contended tliat the jewels w’^ere the stridlianam 
of Mallaya's wddow and daughter, but on this point no decision 
was given either in appeal or in the lower Court, it being assumed 
by tlie Courts that the jew’^els had been inherited under the will 
of Mallaya. The will of Mallaya, after reciting amongst other 
things that provision had been made for the maintenance of his 
eldest daughter-in-law, proceeded : — 

Out of the rent of the bazaar godown, the expenses relating 
^‘to the repairs, <S:e., of the said godown and also the mainten- 
anee allowance wliicli I have been paying every year to my 
eldest daughter-in-law, Nadipilly Ademmah, is deducted, and 
“ the balance of rent is divided and taken in equal shares by 
''.myself and my adopted son — I taking one half, and ho the 
other half— in aecordanco with the deed of partition entered into 
between myself and my adopted son* It is hereby arranged 

Appeal Ho. 181 of 1890, 
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that my three daughters mentioned ahove, shonld, after my 
death, receive the amount relating to the half share I have been 
‘^receiving. In the matter of the house in whieh (I am) residing, 
*^my adopted son Yenkataratnam should enjoy one half and my 
daughters the other half, as mentioned in the P har}khat, after the 
“ death of myself and my wife. My three daughters, viz., the 
said Eankatala Bangaramma, Korangi Eattamma and Devata 
Bapanamma, should, from the date of my death, take possession 
of the whole of my moveable and immoveable property— -the 
‘‘whole of the moveable property relating to the Shroff trade 
“ carried on by me and referred to above, as also all tlie transae- 
tions, accounts, &c., relating thereto and also the said immoveable 
“ property — and enjoy the same happily as they ]dease. The afore- 
“ said people, that is to say, my claughtersdii-law and mj adopted 
“ son, have no right whatever to cause any obstruction in respect of 
“ my property. Even if they cause any, they shall not he valid, 
“ My daughters aforesaid should properly attend to the wants of 
“ myself and my wife till our death. My three daughters afore- 
“ said should, after my death, take possession nf Pluuikhat and other 
“ documents which are with me, as also the aforesaid property, and 
“ manage the same as they please. I caused this will to be written 
while I am steady in mind and of my own free will. This 
“ should take effect from the date of my death.^’ 

Of the three daughters, two had died before the gift of the 
jewels in question. 

The District Judge said : “ The will which is now admitted by 
“ both parties leaves the father^s property to Ms wife and daughter 
‘‘ to be enjoyed as they please. Notwithstanding these words, I 
“ hold that this will bestow nothing more than the usual widow’s 
“ and daughters^ life-interest. If the property in question were 
“ land, they could not alienate it. Defendants, however, contend 
‘‘ that this is movable property at the disposal of those ladies. 
“ I cannot accept this contention. It is not alleged that this 
“ Rs. 4,000 was taken from the income of the estate. As the 
“ greater part of it was jewels, it seems to have been part of the 
“ corpus of the estate. I am of opinion that not even the eharit- 
“ able object of the alienation justifies the alienation, and that 
“ plaintiff is entitled' to the declaration which he solicits/’ And in 
the result gave a decree for plaintiff. , 

,-;;;/0efendanf;.;ap^Mpd.'>;^ .y, ■' 



SEBimy 

SuMa Ego and Gopalasami Ayyangar for appellants. 

Mro Bmith for respondent. 

Judgment. — The terms of the will read in the light of the 
deed of partition referred to therein clearly indicate that the inten- 
tion of the testator was to confer on his daughters an absolute, and 
not a limited, estate, in so far as the moYeable property which was 
at his absolute disposal was concerned. There is nothing in the 
instrument or in the surrounding circumstances, which could lead 
one to think that the intention was to limit the gift to a daughter's 
estate, or in, other words, simply for their lives. The daughters 
thus having taken an absolute estate, the alienation sought to 
he impeached was within their rights. We must, therefore, over- 
rule the view taken by the District Judge, and in reversal of his 
decree we dismiss the suit with costs throughout. This involves 
the dismissal of the memorandum of objections also. 


APPELLATE CIVIL. 

Before Sir Arthur J, OolUns, Kt.^ Ghirf Justice^ and 
Mr. Jmtice Benson. 

THILLAI OHETTI (Bbtendant 'No. 1), Appellant, 

■ .. 

BAMAKATHA AYYAN and othbb,s (Plaintipfs), Bespondents.^- 

Mortgage to a co-owner — Suit to redeem — Bight of one or more co-owners to redeem 
in absence of partition. 

When several owners of undivided shares in immovable proisertj mortgage 
their share with possession to another undivided sharer, a smaller number 
than the whole body of co-mortgagors cannot sue to redeem the mortgage 
until there has been a partition of the property mortgaged among the several 
co-owners. Manxu- v. followed ^ Maro Hari Bhave v. Yitkalhliat(2) 

distinguished. 

Second appeal against the decree of W. Dumergue, District 
Judge of Madura, in Appeal Suit',llTo, ' 808;of 1894, confirming 
the decree of S. Authinarayana Ayyar,', -Distriet Munsif of Mana 

' (1) LL.E., I VC 1.., ^ 61, ,, : (2),X.LE., 1,0 Bom., 64S, , 
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The plaintiff and defendants were the undhdded eo- sharers of 
a Dharmasanam village. The predecessors in title of the plaintiff 
and of defendants 2 to 44 had mortgaged with possession their 
shares to the predecessors in title of the first defendant on the 
20th August 1840. The plaintiff now sued to redeem the mort- 
gage and deposited in Court the full amount of the mortgagej and 
he also prarjed for a decree directing the first defendant to deliver 
up possession of the land to the plaintiff on hehalf of all the 
’Bharers. 

The first defendant contended that the plaint lands appertained 
to 120 pangu samuthayam. Out of the said 120 pangus, 28-8-6 
pangus belonged to him, 1| and odd pangus to the plaintiff, and 
the rest to the other defendants. That the plaintiff, who owned 
only a few pangus, had no right to redeem the mortgage of the 
plaint lands for the village samuthayam from the first defendant 
who owned more pangus. That the other pangalis had not given 
the plaintiff permission to redeem the mortgage, and that though 
it should be found that the plaintiff had a right to redeem the 
mortgage, the plaintiff had no right to pay the share due for the 
first defendant’s pangu, and to demand possession from the first 
defendant so far as the first defendant’s share of the pangu was 
concerned. 

Of the remaining 43 defendants, four supported the plaintiff’s 
claim and 30 applied to be made plaintiffs, seven did not enter 
an appearance, and the remaming two entered an appearance, but 
did not contest the suit at the hearing. 

The Munsiff passed a decree that, “ on receipt of the mortgage 
money deposited in Court (Es. 75-* 4-0), first defendant do put 
plaintiffs in possession of the mortgaged property with all title- 
-deeds in his possession relating to tho mortgaged property 
described in the plaint.” 

The first defendant appealed to the District Judge who dis- 
missed the appeal, saying - with regard to the appeal it is eon- 

- tended that, under section 60, clause 4 of the Transfer of Property 
Act, the plaintiffs were entitled to sue for redemption of their 

- shares only and not of the whole property. As the first defend- 

- ant has not acquired the share of a mortgagor-, the argument is 

- clearly opposed to the law.” 

The first defendant apjpealed to the High Court on the follow- 
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The (ieorees of the Courts below are against the provisions of 
section 60, Transfer of Property Act. 

^‘^The’ Courts below erred in' law in drawing a differaiioe' 
between a co-mortgagee and a co-owner. 

The Courts below failed to notice that the first defendant 
owned 28 shares out of the total number of 120 shares and lie 
could not, therefore, be ousted from possession. 

The first defendant's ownership is distinctly raised in the 
second paragraph of his written statement and plaintiffs have not 
‘‘ denied it. 

Even if the said right were disputed, the Courts below ought 
to have ascertained the extent of the shares belonging to the 
first defendant, 

‘‘The plaint has not been properly framed, and the Courts 
“ below ought to have dismissed the plaintiffs’ suit.” 

MaJiadem Ayyar for appellant. 

Natesa Ayyar for respondents. 

Judgment. — In this case the plaintiffs and defendants are the 
owners in shares of a certain village. 

In 1840 the owners of the village mortgaged it to the first 
defendant’s ancestor for Es. 75-4-0. The plaintiffs sued to 
redeem the mortgage. The first defendant claimed to own the 
largest share of the village and objected to plaintiff’s right to 
redeem the mortgage without the consent of the co-mortgagors. 
He specially objected to the plaintiff’s right to redeem his (first 
defendant’s) share of the mortgage. The District Munsif found 
that it could not be satisfactorily decided in the present suit to 
what share the first defendant was entitled, and on the strength 
of Naro Hari Bhcwe v. Yithalbhat{\) decided that plaintiffs 
had a right to redeem the mortgage. He, therefore, decreed 
that, on payment of the mortgage money into Court; the first 
defendant should put the plaintiffs into possession of the mort- 
gaged property with its title-deeds. In appeal before the District 
Court it was argued that, under clause 4 of section 60 of the Trans- 
fer of Property Act, the plaintiffs were entitled to redeem their 
own shares only, but not to redeem the whole property. The 
District Judge, however, held the argument to be invalid, “as 
‘‘the first defendant had not acquired the share of a mortgagor,” 
and dismissed the appeal. . ' ’ ; ' . 
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Against this decree the first defendant now urges this second 
appeal, and wo think his plea is well founded. The decree is 
manifestly wrong and unjust since it requires the first defendant, 
who is not only the mortgagee, but also one of the chief owners 
of the property, to give up his possession of the property, include 
ing his own share, to the plaintiffs on payment of the mortgage 
money. No provision is made for securing to the first defendant 
or the other sharers of the village possession of their shares on 
their paying the plaintiff's their shares of the mortgage money, 
nor could any such provision be made in the present suit since 
their respective shares have not been ascertained and could not 
be conveniently ascertained in the suit. Thus the result of the 
decree would be to compel the first defendant and other co- 
owners and co-mortgagors to bring suits for the ascertainment 
of their shares and for the recovery of the >same from the 
plaintiffs on payment of their contribution towards the mortgage 
money. This is the very evil which -was pointed out and 

guarded against by the learned Judges who decided the case 

oi KiittuiV)^ There the fifth defendant was the pur- 
chaser of a share of the equity of redemption and was also the 

mortgagee in possession, and it was held that to allow plaintiff 
“ to redeem the whole would enable him to get possession of the 
‘^property to the exclusion of fifth defendant. Now, as fifth 
defendant is already in possession as assignee of the mortgagee 
and has also a share in the right to redeem, he cannot be 
required to surrender possession of the whole against his consent 
“ until plaintiff has, by a proper suit for partition, ascertained 
definitely to what shares in the property he and fifth defendant 
are, respectively, entitled. 

We cannot, therefore, allow a decree for redemption of the 
whole. A decree for redemption of a portion is equally impos- 
''sible, for that would be to convert the suit into a suit, for 
partition, which, without the consent of all the parties, could not 
be permitted.'' 

-That case is exactly on all fours with the present case 
and indicates the proper course for the plaintiffs to take if 
they desire to redeem, the mortgage on their shares of the 
property. It is only necessary, m conclusion, to point out that the 
case Waro Hari Bhmey, Vithaibhat{%) relied on by the District 


SEBIES, ' 

dilfereiifi-gromids. : ;liL:.:tliat voase:^ ^ Tei-lMi} 
plaintiffs had a clear right to redeem the whole property at the 

time when they hrou^ht their suit, and the Court refused to allow Ramanatha 
® \ ^ Ay tan, 

that right to he defeated by the action of the defendants in pur- 
chasing a share in the equity of redemption post litem motam, but 
intimated that, if the defendants had acquired the share before 
suit, it would have been necessary to consider whether the ruling 
in ManiuY* KuUuil) should not have been followed. The District 
Judge also in the present case appears to have been under some 
misapprehension. He apparently thought that it w^as necessary 
for the first defendant to show that he had acquired the share of a 
mortgagor subsequent to the date of the mortgage. But that is 
not so. It is the possession of the twofold interest as mortgagee 
and mortgagor (prior to the plaintife^ suit) that is of importance. 

First defendant had suoh twofold interest from the date of the 
mortgage, and the rule laid down by this Court in the case already 
quoted is clearly applicable. 

We must, therefore, reverse the decrees of the Courts below 
and dismiss the plaintiffs’ suit with costs throughout, 

APPELLATE CIVIL. 

Before Mr. Justice Subramania Ayyar and Mr. Justice Benson. 

, YENTKATANAEASIMHA NAIDU 

Jnlj 22. 

August 20. 

Landlord and tenant — 'Zamindar and raiyat^Belaiion between — , 

A raiyat cultivating land in a permanently-settled estate is primd facie 
not a mere tenant from year to year, but the owner of the kudivaram right in th® 
land he cultivates. 

■ Second appeal against the decree of'G. T. Maohenzie, Acting 
District Judge of Gdd^vari, in Appeal Suit No.' 253 of 1895, 
modifying the decree of S. Pereira, Acting District Munsif of 
Ellore, in Original Suit No. 100 of 1892 . 

The plaintifE was the Zamindar of Valliir, a permanently- 
settled estate, and the defendant cultivated land in that zamindary. 


® Seoond. Appeal No. 766 of 1898. 

^ ' 42 


(1) 6 Mad., 61. 
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On tlie 4t]i Marcia 1891 the plaintiff served on tlie clefeiida;nt a 
notice to qnit. Tlie defendant did not quit tlie land, and in 1892 
the plaintiff brought this suit to reject him. The District Miinsif 
passed a decree in favour of the plaintiff. On appeal the District 
Judge, holding that the plaintiff had failed to j)rove that the 
defendant’s tenancy had commenced since the date of’ the- Perma- 
nent Settlement, reversed the decree of the District Mnnsif, 
Plaintiff appealed. 

Paifahhirama Ayyar for appellant* 

Rmnachmiclra Bau Saheh for respondent. 

JUDC 4 MENT.— In this case the plaintiff, the holder of a per- 
manently-settled estate, seeks, among other things, to eject the 
defendant from certain lands. Admittedly, the lands are situated 
within the plaintiff’s estate and are subject to an annual assessment 
payable by the defendant to the plaintiff. 

The decision of the case depends solely upon these facts, no 
other facts having been satisfactorily established by the evidence* 
In this state of the case the lower appellate Court dismissed 
the suit in so far as the prayer for possession was concerned* On 
behalf of the plaintiff it was contended that the dismissal was 
erroneous, and that the error ’was caused by the lower appellate 
Court having wrongly thrown the of proof on the plaintiff. 
The argument in support of the contention was that upon the ad- 
mitted facts, the finding must be that the defendant was a tenant 
from year to year; and as due notice to quit had been given, the 
tenancy had been determined before the date of the action and the 
defendant ought to have been ejected. 

, Section 106 of the Transfer of Property Act, to which reference 
was made on behalf of the plaintiff, does not apply to the ease. 
If, however, there were a similarity between the relation of land- 
lord and tenant in England and that subsisting here between the 
plaintiff and the defendant, the English rule embodied in that 
section, that a general occupation an occupation from year to 
year would go far to support the contention for the plaintiff. But 
there is a very material difference between the relation of landlord 
and tenant in England and that of a zemindar and a ryot or culti- 
vating proprietor, or^ to speak more accurately, the person in 
whom, with reference to Government or its assignees, the right 
to occupy the soil for purposes of cultivation is to be taken m- 
'Vested. 
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Now a tenant, of course, deriTes-Ms;. Tight from, the ' 
and in the ease of a person thus aeqairing his title, the rule 
referred to is unquestionably a most equitable rule. For the 
theory as to the relation of landlord and tenant in England led to 
the view that, in the absence of proof to the contrary, every tenancy 
was to be taken to be a tenancy at will. In fact, such was the 
rule until the Judges altered it and laid down that general tenan- 
cies should be presumed to be, not tenancies at will, but tenancies 
from year to year ; as was explained in Doe y, Porterfl)^ where Lord 
Kenyon pointed out that a tenancy from year to year succeeded to 
the old tenancy at will, w'hieh was attended with many ineonyeni- 
ences, and, in order to obriate them, the Courts yery early 
raised an implied contract for a year and added that a tenant 
could not be removed at the end of the year unless he had received 
six months’' previous notice, see Doe, d, Martin v. Waiis{2)^ 
But sound and reasonable as this rule would be, if applied to 
cases in which the right of a defendant in possession is derived 
in a manner similar to that of a tenant in England, it cannot, on 
principle, be extended to cases in which the defendant’s right is not 
so derived. Now, there is absolutely no ground for laying down 
that the rights of ryots in zemindaries invariably or even generally 
had their origin in express or implied grants made by the zemindar. 
The view that, in the large majority of instances, it originated 
otherwise is the one most in accord with the history of agricultural 
land-holding in this country. For, in the first place, sovereigns, 
ancient or modern, did not here set up more than a right to a share 
of the produce raised by raiy ats in lands cultivated by them, however 
much that share varied at different times. And, in the language of 
the Board of Eevenue which long after the Permanent Settlement 
Eegulations were passed, investigated and reported upon the 
nature of the rights of ryots in the various parts of the Presidency,, 
whether rendered in service, in money or in kind and whether 
'^paid to rajas, jagirdars, zemindars, poKgars, mutadars, sliro- 
triemdars, inamdars or to Grovemment officers, such as tahsildars, 
amildars, amins or thannadars, the payments which have always 
been made are universally deemed the due of Government.’’^ (See 
the Proceedings of the Board of Eevenue, dated 5th January 1818, 
quoted in the note at page 223 of Dewan Bahadur Srinivasa 


{!) 3 T.E,, 13. 
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Ra^hava Ayyangar’s ^ Progress in the Madras Presidency^ ; See also 
paragraphs 75 to 78 of the exhaastive ohserTations of tlie Board as 
to the relative rights of zamindars and raiyats in the Board’s 
Proceedings of the 2nd December 1864 appended to the second 
report of the Select Committee on the Rent Recovery Bill, 1864, 
Y, Madras Revenue Register a.t p. 153.) Therefore to treat such 
a payment by cultivators to zemindars as rent ’ in the strict sense 
of the term and to imply therefrom the relation of landlord and 
tenant so as to let in the presumption of law that a tenancy in 
general is one from year to year, would be to introduce a mis- 
chievous fiction destructive of the rights of great numbers of the 
cultivating classes in this province who have held possession of 
their lands for generations and generations. In support of the 
view that there is no substantial analogy between an English 
tenant and an Indian ryot it is enough to cite the high authority 
of Sir Thomas Munro. Writing in 1824, he observes : “ the raiyat 
is certainly not like the landlord of England, but neither is he like 
the English teuant ’’ (Arbuthnot’s * Selections from the Minutes of 
Sir T. Munro/ Vol. I, p. 234). And why is this so ? It is for 
the simple reason that the rights of raiyats came into existence 
mostly, not nnder any letting by the Q-overnment of the day or 
its assignees, the zemindars, &c., but independently of them. 
According to the best Native authorities, such rights were 
generally acquired by cultivators entering upon land^ improving it, 
and making it productive. As observed by Turner, OJ,, and 
Muttusami Ayyar, J., in Siva Suhraynanya v. The Secretary of 
State for IncUa{X)i Menu and other Hindu writers have rested 
private property on occupation as owner/^ And in Secretary 
<?/ State V. Vira Bayan{2) the same earned Judges pointed out 
according to what may be termed the Hindu common law, a 
right to the possession of land is acquired by the first person 
who makes a beneficial use of the soil/’ Hence the well-known 
division in these parts of the great ^interests in laud under two 
main heads of the meharam interest and the hudwaram interest. 
Hence also the view that the holder of the kudivaram right, far 
from being a tenant of the holder of the meharam right, is a 
co-owner with him. Sir T. Munro puts this very clearly. He 
says : A raiyat divides with Government all the rights of the 
^ * land. Whatever is not reserved by Government belongs to him. 
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He is not a tenant at wil\ or for a term of years. He is not 
removalilej becanseanotlier offers more '(Arbutlinot^s ^ Seleetioiis 
from the Minutes of Sir T. Miinro/ YoL I, p. 234 ; see also 
p. 253). No doubtj the view of the majority of the Judges 
(Morgan^ 0,J., and Holloway, J.^ Innes, J., dissenting) in Fahir 
Muhammad y. Tirimiala OhanarQ.) was different. But in Secre- 
tary of State for India y. Kunja(2), Turner, O.J., and Muttusami 
Ayyar, J., stated that they saw strong reason to doubt whether 
the Yiew of the majority in that case was right. 

It thus seems unquestionable that frirnd facie a zamindar and a 
raiyat are holders of the melmram and Icudivaram rights, respeetiyely* 
When, therefore, the former sues to eject the latter, it is difficult to 
see why the defendant in such a case should be treated otherwise 
than defendants in possession are generally treated, by being 
called upon, in the first instance, to prove that they have a right to 
continue in possession. One can see no other reason for making 
such a difference than that certain legislative enactments, espe- 
cially those passed at the beginning of the century, refer to raiyats 
as tenants and to the payments made by them as rents. But 
considering that those enactments were intended for particular 
purposes and considering that Regulation IV of 1 822 expressly 
declares that the actual rights of any of the land-holding classes 
were not intended to be affected by the earlier regulations, the 
phraseology of those enactments should not he taken to operate 
to the jnejudieo of persons between whom and zamindars the 
primd fade relation is only that between the holder of the hudi^ 
varam light and the holder of the meharam. right in a given piece 
of land as shown above. Consequently it is obvious that, in a suit 
like the px^esent, the zamindar Kshould start the case by evidence of 
his title to eject. In other words, he has to prove that the hudu 
varam right in the disputed land had been vested in him or his 
predecessors and that the land subsequently, passed to the defend- 
ant or some person through whom he claims under ciroumstanees 
which give the plaintiff a right to eject. This is clear from 
Srinivasa Ohetty v. Nanjmda OhetU{2). See also Appa Ran v. 
Subhanna{i)^ and Venhaiacharhi v. Kandappa{^). In the first 
,, mentioned case Mottusaroi 'Aiyar and Tarrant, JJ., said : But 
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« Viramau’s (tlie then defendant’s) tenancy has been found to he 
“that of an ordinary pattadar, and we apprehend that sue i a 
“tenancy, when there is no evidence of a contract as to its origin 
“ and duration, or that the hudimrmi right vested in the mittadar 
“ (the then plaintiff) at anytime, entitles the tenant to the right of 
“occupancy for the purpose of cultivation determinahie on the 
“ conditions prescribed by (Madras) Act VIII of I860.” The 
contention that the raiyat was merely a tenant from year to year 
was distinctly raised in the above ease, but was virtually, if not 
expressly, overruled. We must likewise decline^ to accept the 
i.i-mflR.r contention urged here on behalf of the plaintiff. It may, 
perhaps, be asked what is the nature of the holding of persons in 
the position of the defendant in the lands they hold, if they are 
not tenants from year to year. There can be no hesitation in 
replying to this question that in essence there is no difference 
between a raiyat holding lands in a zamindary village and one 
holding lands in a Government village (Arbuthnot’s ' Selections 
from the Minutes of Sir T. Munro,’ Vol. I, p. 254), and like the 
latter raiyat the former raiyat, in the absence of proof of con- 
tract or of special or local usage to the contrary, is^ entitled to 
occupy his lands so long as he pays what is due, and if he should 
commit any default in this or other respect, until he is evicted 

by the processes provided by law. 

The decree of the lower appellate Oouit is right ; the spcond 
appeal fails and is dismissed with costs. 

The memorandum of obiections is also dismissed with costs. 


APPELLATE CIVIL. 

Before Mr. Justice Suhramania Ayyar cm cl Mr. Justice Benson. 

KEISHNA MENON (Plaiis-tipf), Appellan'i, 

V. 

KESAYAN AKB OTBEPS (DeFENBAjSTS), EESPdraEKTS/^" 

lirniiation Aci-^Act XV of 1877, s. 28, schecL II, art. 10— Civil Procedure Code- 
Aft XIV of 1882, 6‘. 2\A— Bight of pre-emption asserted by one in possession -under 
an otii mortgage in Malabar. 

Land in Malabar was in the possession of tbe defendants and w^as held by 
them as otti mortgagees under instroxn exits, executed in August 1873 and Jannarv 
1876. The plaintiff having purchased the jenm right under instruments executed 
and registered in May and June 1877, now sued in 1893 for redemption; 

Held, that the defendants’ right of pre-emption was not extinguished under 
Limitation Act, section 28, and that they -were not- precluded from asserting ithj 
article 10 owing to the lapse of time, and that Civil Procedure Code, section 214, 
was inapplicable to the case, because the persons asserting a right of pre-emption 
were in possession. 

Appeal against the decree of E, K. Krishnan, Suliordinate Judge 
, of Palghat, in Original Suit No. 31 of 1893. 

Suit brought to redeem an otti mortgage. The facts of the 
ease were as follows : — 

The 45 parcels of land in suit belonged to the Naduvakat tar- 
wad (the members of which have since been made parties to the 
suit as defendants Nos. 36 to 63). Nos, 1 to 21 were passed hj 
Naduvakat Kniijuimi Nair to the first defendant on a panayom of 
Es 7,000 under a deed, dated 16th August 1873, and Nos. 22 
^'to 46 under a similar deed, dated 26th January 1876. The 
defendants Nos. 2 to 11 are members of the first defendanf’s 
“ illom. Under two deeds, dated 14th May 1877 and 10th June 
1877, the plaintiff purchased jenm title to the plaint lands 
excepting Nos. 19 and 21 from the Naduvakat tarwad.'^^ 

The mortgagees asserted their right of pre-emption^ and on 
this ground, among others, resisted the plaintiff^s suit to redeem. 

The Subordinate Judge dismissed the suit, . 

) Plaintifi appealed. . ' 

The Acting Achoeaie- General (Hon. K Bhmhyani Ayyangar)^ 
Bmiharan Kayar and Raman Menon foL aj)pellant. 
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Smdara Ayyar fox respondents Nos. 4 and 6. 

Obdeb.— The plaintiff, as the purchaser of the jenm right in a 
number of plots of land including those in suit under exhibit B, 
dated 14th May, and exhibit G, dated 10th June 1877, sues to 
redeem from the defendants those held by them on mortgage 
under exhibits I and II, dated 6th August 1873 and 26th January 
1876, respectively. In the Court below the parties were at issue, 
as to whether the mortgages were such as, according to the usage 
of Malabar, carried with them the right of pre-emption. But 
that is no longer disputed. 

The principal question for determination is whether the defend- 
ants are precluded from asserting their right of pre-emption for 
aU or any of the reasons urged on behalf of the plaintiff. 

First, exhibits A and III, executed on the 10th June 1877 
by the plaintiff and the first defendant, are relied on on behalf of 
the plaintiff as disentitling the defendants from insisting upon the 
right in question. Exhibit III is only a counterpart of exhibit 
A. After reciting the abovementioned mortgages to the defend* 
ants and the purchase of the jenm right by the plaintiff, the 
documents merely state that on the one part the first defendant 
agreed to receive in Janaary-February 1878 from the plaintiff 
Es. 17,000 due to him and the value of improvements at certain 
specified rates and to surrender the mortgaged property, and on the 
other part the plaintiff agreed to pay the mortgage amount and 
the value of improvements when the first defendant surrenders 
the lands. The plaintiff’s case is that there were disputes between 
himself on the one side and the first defendant and his deceased 
younger brother Thuppan Nambudri on the other in respect of the 
actual amount due under exhibits I and II, as also about the 
period for which the defendants were entitled to hold the lau ds 
and that exhibits A and III were executed in settlement of those 
disputes. 

Tha defendants’ ease is as follows: — No disputes existed, and 
no settlement was made as alleged for the the 

plaintiff had entered into an agreement with his vendors to advance 
funds for carrying on certain litigation connected with the aliena- 
tion of their family propierty made by their Eamavan, the consider- 
; ation heing that the plaintiff was to receive a share of the property. 
The Kde-deeds B and G were , executed in pursuance of the said 
arrangeiaent, ; difficulties in getting the 
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tenants in possession of the lands purchased to reoognisie the sales. 
On the day exhibits A. and III were executed, the plaintiff in- 
formed the first defendant that if the latter (he being the holder of 
a considerable portion of the lands) signed a document like those 
in question, that would facilitate the plaintiff getting other tenants 
to recognize the plaintiff^s purchase. The plaintiff distinctly 
.assured the defendant that nothing would be done under the 
documents to the prejudice of the defendants^ rights to the lands 
held by them, and the defendants’ family would not be deprived of 
the possession thereof especially as they were situated right in 
front of their family house and therefore of special value to them. 
Relying upon such representation the first defendant signed the 
documents in question. The story told by the four witnesses, who 
support the version put forward on behalf of the plaintiff, is that, on 
the morning of the 10th June 1877, the first defendant, and his 
deceased brother Thuppan, of their own accord, met the plaintiff 
who was then staying in one Malliseri Namhudri’s house and that 
the plaintiff, who had been till then contending that no more than 
Es. 8,000 were due to the defendants, was induced by the plaintiff^s 
second witness to agree to pay the whole amount and exhibits A 
and III were executed then and there. The Sub-Judge did not 
believe these witnesses. None of them is independent and the story 
itself in some material details is not very probable. In agreeing 
with the Sub- Judge’s view that the evidence is not reliable, it is 
sufficient to advert to a few circumstances which throw discredit 
upon the testimony. Now, a very material part of the story told 
by the plaintiff’s witnesses is that exhibit 0 was executed in the 
same place and about the same time as exhibits A and III. This 
is put forward obviously for the purpose of making the alleged 
settlement of disputes between the plaintiff and the defendant look 
a little probable inasmuch as in exhibit 0, not only the validity but 
the reality also, of the debt of Es. 10,000 due to the defendant 
under exhibit II is denied. But notwithstanding that the docu- 
ments bear the same date, viz., 10th June 1877, it is certain 
that exhibit 0 was not executed as alleged by the witnesses 
who support the plaintiff. This is directly proved by another 
of his witnesses, viz., Nilukutti, an, executant of exhibit 0. 
For she says it was executed not in MaUiseri Namhudri’s house but 
in Naduvakat house, the residence of the vendors. Next some of 
the provisions in exhibit „,p itself point-. .to ,,the same oonolusion. 
Poj:,. as' already , stated, the mortgage e^ibitTIj 
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was q^uestioned in exhibit 0 ; yet the evidence of the witnesses sup- 
porting the plaintiff implies that all disputes between the parties 
had been settled before exhibit 0 was executed. What necessity 
was there, then, for inserting in exhibit 0 an elaborate protest 
against the debt which the plaintiff had, aocording to his witnesses, 
just then agreed to treat as perfectly good and valid ? The clear 
inference is that exhibit 0 had come into existence before exhibits 
A and III, wliioh were antedated as stated by the defendant, and 
that the present story that all were executed about the same time 
in the Malliseri house is false. Again in consenting, . as the 
witnesses say, to pay so large a sum as Rs. 10,000 over and above 
what he supposed to have been really due, the plaintiff would surely 
have insisted upon an explicit statement being made in A and III, 
that the right of pre-emption possessed by the defendant was 
waived. Not only is that not the case but stirangely enough the 
witnesses do not even say that the slightest allusion to the subject 
was made during the negotiations for the settlement of the 
disputes or at the settlement. 

Lastly, though the first defendant was the senior member in his 
family, the evidence abundantly shows that the actual manager was 
the deceased Thuppan. It is said that this man was present at the 
execution of exhibits A and III. Why then w^as his attestation 
at least not secured ? It is impossible to believe that so shrewd a 
man as the plaintiff would have failed to secure sxich evidence of 
Thuppan’s assent, if Thuppan was really there. These few circum- 
stances are enough to show that the witnesses supporting* the plain- 
tiff's case are not truthful. Turning to the evidence in support of 
the defence, the first defendant was examined as the first witness in 
the suit on behalf of the plaintiff himself, and distinctly supported 
the defence. The plaintiff had thus the fullest opportunity to 
contradict the defendants’ statements, but he abstained from goiug 
into the box. There is, therefore, no good reason to question the 
uneontradieted evidence of the defendant supported as it is by that of 
his sixth witness, who also is an apparently trustworthy witiiess, and 
considering the position of the parties at the time the defendants' 
account is not improbable. The first defendant was then compar- 
atively young about 25 or; 26 'years of age and/ as his deposition > 
shows, inexperience in business. The plaintiff however occupied the 
important position of a Sub-Judge (though he was not then employed 
as such)_ in the y0ry,distekt:wh,era ‘the defendant was a resident. 

^ 'The representationsr-and assurances,. given ,by a\ person of the 
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! plaintifi^s ciroumstarioes in life to one in the first defendant’s position 

J would not hare then appeared necessarily fraudulent. The informal 

character of exhibits A and III, each ' ;of which ' is : self-styled; 

1 ^ Memorandum, ’ coupled with the fact that no schedule of property 

p----' was originally attached to the '.documents^ would have, made the 

I plaintiff’s statement that he did not intend to get the documents 

,, registered wear an appearance of truth, and naturally woold have 

led the defendant to believe that the documents were meant to be 
used only for the purpose of facilitating plaintiff’s dealing with the 
other tenants. We must therefore find upon this point in favour 
of the defendants and hold that they are not precluded by exhibits 
A and III from setting up their right of pre-emption. The second 
contention was that the defendants having failed to sue to enforce 
their right within the year prescribed by article 10 of the Limitation 
Act, the right was extinguished under section 28 of that enact- 
ment and could not therefore be set up as a defence in the suit. 
This conteiition is unsustainable. JTow the defendants as ^ otti ’ 
mortgagees have since the dates of the mortgages adniittedlj^ held 
possession of the lands to which the right of pre-emption at- 
taches. If the defendants had as plaintiffs to enforce their right 
of pre-emption, it was absolutely unnecessary for them to pray for 
any possession. All they could have claimed was a decree directing 
that, on payment of the proper price, the right to redeem which the 
jenmis had and of which the plaintiff had become the assignee, 

I be transferred to them. 

I But a mere right to redeem is not capable of possession 

I within the meaning of section 28. That section contemplates 
suits, which a person who is kept out of property, admitting of 
physical possession, could have brought for such possession. It 
is true that the language employed in some of the decided cases 
I in describing the nature of the right to redeem is not quite 

! , uniform. For example in Chathu v. Akuil) it was stated to be 

a riglit of action only, while the leading case of Cashurne v. 

, Scarfe(%) lays down perhaps more correctly that the right was not 
a mere right ox action, but an estate in the land. Nevertheless 
; in a case like this, where the mortgage in a’ measure partakes of 

I the nature of a lease, even an English lawyer' would, in accurate 

’ modern technical language, only say the mortgagor was seized 
of the right to redeem while the mortgagee was in possession of 

I ^ 26. : (3) 2 W. 
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the land. Compare ^ Pollock and Wriglit on Possession/ page 47, 
^ v/liore it is pointed out that where a tenant oooiipies a close 
under a lease for years, the tenant has possession of the close, bo 
that not only a stranger but the free-holder himself may be guilty 
of a trespass against him, but the free-holder is still seized of the 
free-hold. It is thus clear, apart from authority, that the right 
in question is not capable of possession within the meaning of 
section 28, and that the extinctive prescription referred to therein 
is inapplicable in the present instance. And Chathu v. Ahu{l) 
already cited and Kanharcmlmtti v. UthoUi{%) are clear authorities 
on the point. In the former case, it was held that where the equity 
of redemption of a certain estate became on the death of the 
mortgagor the property of two divided branches of a Malabar 
tarwad, and the rents and profits of the land paid by the mort- 
gagee were enjoyed by the representative of one branch for fifteen 
years to the exclusion of the other branch, such enjoyment was 
not adverse possession within the meaning of section 2i8, In the 
second case cited above, Handley and Weir, JJ., dealt with a 
contention similar to the present thus: "'But section 28 ** only 
applies to suits for possession of property, third defendant has 
no need to bring any suit for possession of the property in ques* 
tion. He has already obtained a decree for such |)ossession. The 
only suit he would have to bring to assert his right of pre-emption 
would be a suit to set aside the sale to the plaintiff and the first 
and second defendants and to compel them to convey the property 
him on his paying the price they had paid, and even if such a 
**sait is barred, the right is not extinguished by section 28/^ 
Section 214 of the Civil Procedure Code was strongly relied on 
on behalf of the plaintiff. But that section contemplates cases 
where the party seeking to enforce a right of pre-emption is 
out of possession, and consequently it is inapplicable to instances 
like the present in which parties setting up such a right are already 
in possession. And it is to be borne in mind that the form of th© 
decree to be given in the latter class of eases is not what is 
mentioned in section 214 relied on, but that adopted in l/iku v. 
K%iUi(Z), 

The third contention was that, even if the right was not 
; extinguished under section.' 28, yet, as it became barred under 
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article 10 on the expiry of a year from the registration of exhibits 
B and 0, the right cannot be urged by way of defence. This 
contention is manifestly untenable. For, if, notwithstanding that 
an otti mortgagee’s right to sue to enforce his right of pre-emption 
has become barred, that right of pre-emption, owing to the in- 
applicability of section 28 to the case, is still unextinguished, it is 
difHeult to see on what principle such right is to be held to be 
unamiiable by way of defence. That there is nothing in the 
Limitation Act to support the present contention of the appellant 
is fully and clearly pointed out by the learned Chief Justice and 
Shephard, J., in Orr v. Sundra Pandia{l}, In the Privy Council 
case in JanM Knmvar v. Aji( and the other similar cases 

cited for the plaintitf the parties affected by the law of limitation 
were out of possession, and these authorities are, therefore, not in 
point here. 

The fourth and last contention was that the defendants should 
be held to have waived their right by long delay and inaction. 
■But this contention is not supported by the facts of the case. 
Exhife 53 shows that, so far back as 1878, the defendants openly 
repudiated the plaintiff’s right underpins purchase; and this oir- 
oumstance is totally inconsistent with any intention on the part of 
the defendants to give up their right in favour of the plaintiff. As 
to exhibit A.T., the karar, which was executed in 1891 between 
the members of the first defendant’s family and which was relied 
on as supporting the above contention, it is clearly against it. For 
the document distinctly provides that any claim that might be 
preferred in respect of the redemption of the lands in question 
should be resisted, and certainly one ground upon which such 
resistance could have been based was their right of pre-emption. 

Lastly under exhibit 11, some rent was payable though the 
amount was very small. But the defendants never paid any of 
this rent to the plaintiff. These circumstances apart, how could 
the defendants be held to have waived their right by mere inaction 
and delay, they being in possession and the price payable in 
respect of the lands in question not having been ascertained and 
fixed at any time ? It is scarcely necessary to say that the ascer- 
tainment of the price is an essential preliminary to the defen dan 
being put to their election — see Oherm Krishnan v. y{s/mu(S), 
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No'w, in the first pl^ce, it is admitted that, before the pla-intiff 
eoneliided the sales he relies on, neither he nor his vendors called 
upon the defendants to exercise their option to buy , In the next 
place, the plaintilf purchased under exhibits B and 0, not only the 
lands under mortgage to the defendants but others also for two 
lump sums. It is not alleged that any agreement was entered 
into between the plaintiff and his vendors as to how much of 
those lump sums was to be taken as the proportionate price for the 
lands in question, and subsequent to his purchases the plaintiff did 
not make any proposal to the defendants as to the proportionate 
price or require iliew* to make an offer on the point. JNor was 
any step taken for obtaining an adjudication by the Court of the 
amount which the defendants ■would have to pay if they decided 
to buy. In these circumstances the defendants were not bound to 
move in the matter unless called upon to do so by some act of the 
plaintiff ; subsequent to his purchase and in the absence of any 
such, act, they were entitled to await the demand for surrender 
of the property, and then assert their right of pre-emption. 
Consequently no presumption of waiver could be raised 3n the 
ground of delay and inaction in this ease. 

Bor the above reasons, we must hold that the defendants are 
entitled to rely on their right of pre-emption. But before a 
proper decree can be passed, it is necessary to determine what the 
proportionate price payable by the defendants Nos. 1 to 11 is« 
Vo therefore call upon the Sub- Judge to submit a finding, on the 
point 'within two months after the recess. Fresh evidence may be 
taken on either side. The Sub-Judge should also submit a fin din g 
on the eighth issue on the evidence on record. Seven days will be 
allo'wed for filing objections after the findings have been posted 
up in this Court. 
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APPELLATE CIVIL- 

Before Mr. Judioe Shephard and Mr. Justice Davies 

THIRUKUMAEBSAISr CHETTI ahd. akoteee (Pla^tiffs), 

Appellaistts, August 25. 

September 3. 

. «?. 1897. 

^ . "February 24 V 

SUBBAHAYA CHETTI and others (Defendants), Eespondents."^' ' 

Civil Proced,ure Code — Act XIV of 1882, s. 215 — Decree for account of dissolved 
‘partnersliiiD — Taking of accoiints. 

In a suit for an account of a dissolved partnership a decree should be 
passed under Civil Procedure Code, section 215, in accordance with form No. 132 
in schedule lY j and it should direct an account to be taken of the dealings and 
transactions between the parties and of the credits, property and ejects due an^ 
belonging to the late partnership, and it should direct the appointment of a ' 
receiver of the outstanding debts and effects. 

Observations on the procedure to be adopted and the burden of proof on th« 
taking of the account.. 

Appeal against the decree of V. Sriniyasacharlu, Subordinate 
Judge of Kumbakonanij in Original Suit No. 56 of 1890. 

The following statement of facts is taken from the judgment 
of Subordinate Judge 

The parties to this suit were partners in trade of a native firm 
of merchants, who owned and kept three shops, one here at Kum- 
bakonam and the other two at IJdayarpalaiyam, for purchasing 
and selling cloths and twist ; that kept at Kumbakonam was under 
the management of the plaintiffs^ father and son and the second 
defendant, while the other defendants managed those kept at Uda- 
yarpalaiyam. The partnership was first formed on the 30th Sep- 
tember 1877 between the first plaintiff and the defendants Nos, 1 
and 3 only under certain terms and conditions, and the second plain- 
tiff and defendants Nos. 2 and 4 were subsequently taken into the 
partnership. There were settlements of account amongst the 
partners on more than one occasion, and the last was made on the 
11th January 1889 : and differences having arisen amongst them 
at the time, it was resolved that they should abide by the decision 
of one Chockalinga Olietty and others, and that the accounts of the 
firm should be kept locked up in the bazaar at Eumbakonam, and 
that pending their decision, the business of their shops were also 
stopped. 

■ ♦ AppealF®. @7'-of X804, 
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The defendants answered tha^t there was a complete and final 
settlement of accounts amongst the partners on the 30th November 
18885 answering to 17th Kartigai of Barvadharij and that the 
plaintifisj who owed first defendant under that settlement Es. 
£67«.7^2| and promised to pay the amount soon, also retired from 
the partnership after this settlement ; and they had, therefore, no 
right to sue for an account or ask for a share of the profits in th<^ 
subsequent business carried on by themselves. 

On the 7th October 1891, wdieii the suit was brought on for 
examination of witnesses after one or two postponements of the 
hearing, the first defendant w^as placed in the box and examined 
by the defendants themselves. After his examination was par- 
tially made, on the following day both parties expressed a desire 
to settle their disputes out of Court and wanted a day’s time for 
consideration ; it was granted, and on the 9th of October they made 
up their differences as regards the shares to be allotted to each 
partner and the first defendant also agreed to withdraw his suit 
No. 5 of 1891, and consented to a fresh and proper settlement of 
accounts being made starting from the settlement made amongst 
themselves in the year Parthiva (1885) and ending with the 27th 
Margali of Sarvadhari (9th January 1889). They also agreed that 
the plaintiffs should have nothing to do with the new business 
carried on by themselves after this last date. 

The parties first tried to avoid the expenses of a commission 
and promised to look into their accounts themselves and submit 
to Court abstract accounts of their assets and liabilities. But as 
it w^as found that even after three weeks nothing could be done 
by them, the Court decided on the SOtli October 1891 upon ap- 
pointing a pleader of the High Court as a Commissioner for the 
condu(3t of this investigation, and directed the parties to appear 
before him with their accounts and assist him in all possible 
manner. This investigation was not finished till shortly before 
the 4tli January 1892, when his report accompanied by expla- 
natory statements were received. 

The Bubordinate Judge passed the following decree : — 

‘'V': '^The Court doth order -and decree that defendants Nos. 1 to S 
as also defendants Nos.;5 to-7,as the heirs of fourth defendant, 
deceased, do^ pay plaintiffs:Es. 2,64T'-9-l] with interest thereon at 
: per eent ahnum^ from 26th Margali of Sarvadhari ( 9 th 
^^^^ 1889) up to the dm of le:^7th November 1890, 
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amounting to Es. 299-2~'0 and also subsequently up to the date 
of realization with proportionate costs ; that the outstandings not 
realized, as per schedule annexed hereto inekiding the sum owed 
‘^by the first plain tiii's son-in-law, when realized, be distributed 
amongst the partners as follow : for plaintiffs 1|, for defendants 
'^Nos. 1 and 2 2, for third defendant 1, and for the fourth defend™ 
‘^ant^s heirs, the defendants ISTos. 5 to 7, f, and plaintiffs be given 
“ 1 J out of oj shares ; that they be either sold in auction amongst 
‘Hhe plaintiffs and defendants themselves and the assets aseer- 
tained, or a receiver appointed and directed to realize the same, 
as may seem desirable at the time of the execution of the decree;, 
‘^and that the defendants do bear their costs including the full 
costs of the first commission and a moiety of the second.’^ 

Plaintiffs appealed. 

E. Sitbrcmama Ayyar for appellants. 

Mahadem Ayyar iox xe^^oiidiQTit^. 

JiTUGMENT. — This is a suit brought by two of the partners ol 
a JSrm against the remainder for an account of the partnership 
business. The partnership was dissolved before the date of the 
suit. Although, in the first instance, certain issues w^ere raised, 
those issues were not tried, %nd, in the result, nothing remained 
except to take an account. Under these circumstances, the proper 
course for the J udge to have adopted was to pass a decree under 
the 215th section of the Code of Civil Procedure, in accordance 
with the form given in the schedule. The decree should have 
directed an account to be taken of all dealings and transactions 
between tbe partners, between the dates agreed upon by them, 
viz., the date of the settlement in Parthiva and the 27th Margali 
(9th January 1889), and also on account of the credits, property 
and effects due and belonging to the partnership ; and further it 
should have directed the appointment of a receiver of the out- 
standing debts and effects (see Danieirs ^Chancery Practice,^ 
chap, xxi, section 10, and Ram Ohundar Bhoha v. Manick Ghundea^ 
'Banikya{l). Some of the directions, which are given in the actual 
decree, while finding a proper place in a preliminary decree, are 
most inappropriate in a final decree*, The preliminary decree 
being drawn up, the next step wras for the Court either to 
take the account itself or to appoint a Commissioner. A Com- 
missioner w^as appointed and the usual directions were given him. 
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The course taken by the Commissioner, as far as can be gathered 
from his report, was not, however, the convenient and proper 
one. Having found that the business at IJdayarpalaiyam was 
conducted entirely by the defendants, he ought to have called 
upon them to render an account, and not merely to give up ; 
their books for examination. When this was done, the plaintiffs 
would have been in a position to make their charges— which, 
of course, opportunity should have been given to the defendants 
to meet. In all the steps taken, the statements made by either 
party ought to be supported either by affidavit or by evidence 
duly taken. Instead of pursuing this course, the Commissioner, 
after some examination of the defendants’ books, seems to have 
called upon the plaintiffs to make charges against the defendants, 
and then proceeded to consider whether those charges were sub- 
stantiated. By this procedure, the plaintiffs must have been 
seriously prejudiced, for the burden was cast upon them; 
whereas the burden of discharging themselves ought to have 
been cast on the defendants. For instance, with regard to the 
debts said to be due to the firm, which form one of the subjects of 
appeal, there does not seem to be any account verified by the 
defendants showing what amount , remained uncollected. The 
Commissioner gives no particulars (p. 48, para. 22 of the book of 
documents). The Subordinate Judge dealing with the matter in 
paragraph 73 of this judgment ob.serves that the plaintiffs have no 
proof of the defendants having collected more than Its. 27,767-2-6. 
He does not say that the defendants swear they had not collected 
the balance of Es. 5,505-2-1, still less that they explained why 
they had not done so, although, in the circumstances of the case, 
they ought to have been called upon for such explanation. The 
defendants’ Yakil was unable to refer us to any evidence on the 
point. It was apparently in consequence of the unsystematic 
mode of inquiry adopted by the Commissioner that the Judge had 
to refer the accounts to another Commissioner, as explained by 
him in paragraph 53. The point on which this reference was made 
is the most important point raised in the appeal. It relates to the 
sum of Es. 12,515-13-6, representing the value of twist sent from 
Eumbakonam to the IJdayarpalaiyam shop. The accounts of the 
latter shop were, it is admitted, kept entirely by the defendants, 
under whose contwd the business was. 

' ; ' This ma,ttep a^^.the Sp^^^^ Judge deals with, as if a 
charge of saisapproiaiaiaqn had to ^ proved by the plaintiffs ; 
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whereas it was for the defendaDts to explain what had hecome of a 
the twist. The plaintifis took exception in March to the manner 
in which the Commissioner had; in his report of Jannarv 1892; 
dealt with the matter, consequently another Coramissioii was q 
issued. The second Commissioner does not pretend to kare dis- 
posed of the matter finally, for he says the better way would 
''have been to take an account of all receipts of twists from 
' ' KuiiAakonam as given in the Palliam accounts and to take a 
" similar account of all debits of twists to the Palliam shop, as stated 
in the Kumhakonam accounts and then to compare one with the 
" other/’ This course "was not adopted, and what is more important 
the defendants have, as far as vfe can learn, hover vouchsafed any 
explanation. The explanation given by the Subordinate Judge in 
the 59th paragraph of his judgment may be well founded ; but, 
as it stands, it is no more than a suggestion based on no evidence 
to which we are referred. 

As regards the next item — the Es. 1,000 mentioned in para- 
graph 67 of the judgment — we see no reason to drSer from the 
Subordinate Judge. ISTor do we see any reason to differ as to the 
finding in the next paragraph to which objection was taken on 
behalf of the respondents, ‘v 

With regard to the sum of Rs. 1S9-7-6 (paragraphs 41 and 
42), it seems to us that the question is whether the plaintifis or the 
defendants were in a position to recover the money, It is said 
that the decree is in the name or under the control of the defend- 
ants and that they never put the plaintiffs in a position to recover 
the money. If this is so, the plaintiffs ought not to he debited 
with it. There must be an inquiry on that head. 

The last question relates to interest. The Subordinate Judge 
has dealt with this question iu a rough and ready way. Since, 
however, it is found that the rate contracted for was generally 12 
per cent, per annum, it was for the defendants to prove that a 
lesser rate had been paid. Here again we find the inconvenience 
of having no account rendered by the defendants and supported 
by their affirmation. There must be a proper inquiry with regard 
to this claim. 

It is somewhab difficult to say what should be done with the 
decree framed by the Subordinate Judge, which cannot be allowed 
to stand as a final decree. It appears to . us best to treat it as 
a preliminary decree and to have a jfinal decree drawn up, when : 
the inquiries yet to be made haye been completed and the qut^ , , 


TSIBCr- 
: ABES AX 


3i8 


TSm lNrailH:^iLAW : EEP0KT8. 


[VOL. 1X« 


staudings have been collected by the receiver. We must direct the 
Subordinate Judge to return findings on the following questions :-•- 

1. Whether the defendants have duly aceouiitod for the twist 
sent from Kumbakonam to Udayarpalaiyaiii, and, if not, whet 
sum should be debited against them in respect thereof ? 

2. Whether the sum of Es. 5,505’"2-l was, in fact, collected 
by the defendants, or could, with reasonable diligence on their 
part, have been collected by them ? 

3. Whether the plaintiffs were put in a position, to recover 
the sum of Es. 139-7-6 ? 

4. Whether in respect of any and what debts collected by the 
defendants, any and what remission of interest was properly made 
by them and what fair sum (if any) should be debited against 
them accordingly ? 

Eresh evidence may be adduced on either side. 

The findings are to be submitted within six weeks from the date 
of the receipt of this order, and seven days will be allowed for filing 
objections, after the findings have been posted up in this Court. 

This appeal coming on again for hearing after the return of 
the findings upon the issues, referred by this Court for trial, the 
Court made the following order : — 

Orbee. — Objections are taken to the findings on all the issues. 
As to the second, third and fourth issues, we are not prepared to 
disagree with the Subordinate Judge. The finding on the second 
issue, we must, however, observe, is not so clear as might be desired. 
It was for the defendants to explain why they did not collect the 
outstandings which were recoverable at the date of the dissolution. 
The Subordinate Judge does not say distinctly that he accepts 
the explanation given, but we must take it that he meant to do so, 
As to the first issue, the finding is unsatisfactory. The ques- 
tion still in doubt is as to what quantity of twist the defendants 
received at Udayarpalaiyam from Eumhakonam. The defendants 
admit that their own hooks are incomplete as to these receipts? 
being complete only as to the sales, effected by them and the 
receipts from other places. 

The quantity sent from Eumhakonam must be within the 
knowledge of the plaintiffs and as they are not satisfied with the 
defendants' aoeoimt, they must themselves state from such mate* 
rials as are available what quantities of twist were supplied from 
Kumbakonam from the 17th July 1885 till the 9th January 1869. 
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Haying done this, plaintiffs must go onto show what is the 
difference, if any, to be accounted for by the defendants. 

The account must be filed in this Court within two montlis. 
Two weeks allowed to the defendants to take objection. Parties 
to have access to the books. 

This appeal coming on for hearing after the submission of the 
accounts, &c., the Court delivered the following judgment : — 

Judgment.— Nothing in the shape of an intelliguble account is 
put before iis. The plaintiffs, therefore, not having taken advantage 
of the opportunity given them, we must accept the finding so far as 
regards the matter of the first issue. The decree must he modified 
in accordance with the finding of the Subordinate J udge in para- 
graph 29. Subject to this, the appeal is dismissed wdth costs. 
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APPELLATE CIVIL. 

Before Mr. Jiistiee ShepJim'd and Mr. Justice Davies. 
VENKATEAMAYYA and others (Deeendants), Appellants, 

Mgast 6, 25. 


. w.*. .. 

KEISHNAYYA (Plaintiee), Eespondent.*"" 

Court Feei^ Actsict VII o/l870, ssh. 6, 28 — Civil Procedure Code — Act IIV 
1882, s, 5 i — Presentation of plaint improperly stamped. 

A suit is not instituted, witliin the meaning of the explanation to g. 4 of the 
Limitation Act, by the presentation of a document puiporting to be a i:)laint, if 
that document, wldle not undervaluing the claim, is written on paper tliat does 
not bear the proper Court fee. 

Second appeal against the decree of F. H. Hamnett, District 
Judge of Eistna, in Appeal Suit No. 279 of 1894, reversing the 
decree of N. Somayajulu Sastri, District Munsif of Grudivada, in 
Original Suit No. 114 of 1893. 

Suit to recover Es. 205“7-3, the principal and interest due 
on a registered mortgage bond. The cause of action accrued on 
the 29th March 1881, and the plaint was filed on the 29th March 
1898, The proper Court fee was- Es. 15-12-0, but the plaint 
was stamped with a stamp of As, .12, ’,On the 30th March the 
plaint was returned to he represented with the proper stamp 


■ S«oond Appeal No, 1360.of 4896. 
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'within seven days and was represented within the time allowed* 
No explanation appears to have been given at any stage of the 
suit why the plaint was stamped with only a 12-aniia stamp. 

One of the issues raised in the suit was whether the suit is 
'' barredj the plaint not having been properly stamped on 29th 
^tt'March "1:893.”: : 

The District Miinsif held that the suit was barred and dis- 
missed the plaintiff’s elaim^ but the District Judge on appeal 
reversed the Mimsif’s decree and ’gave a decree for a portion of 
the plaintiff’s claim* 

The defendants appealed. 

Sriramulu Smtri for appellants. 

Venluttarama Sarma for respondent. 

SiiEPHAED, J. — The question is whether the plaint, having been 
presented with an insufficient Court- fee stamp on the last day 
allow’-ed hy the law of limitation, viz., the 29th March 1893, and ' 
subsequently within the time fixed by the Court presented again 
with a proper stamp, can be said to have been duly presented 
within the time limited by the Act of Limitation. According to 
the 4th section of that Act, a suit is instituted when the plaint is 
presented to the proper officer, and unless the suit is so instituted 
within the period prescribed by the schedule, it must be dismissed. 
This suit, therefore, ought to have been dismissed, if, in point of 
law, there was no plaint presented on the 29th March 1893. The 
document presented as a plaint satisfied the requirements of the 
Civil Procedure Code, but it did not satisfy the requirements of 
the Court Fees Act, inasmuch as the stamp affixed was 12 annas 
when it oaglit to have been Es. 15-12--0. That being the case, it 
was a doournent •which, in view of the provisions of section 6 of 
the Court Pees Act, could not lawfully have been filed by the 
Court to w’’hieh it was presented. Moreover, it was a document 
which, according to the 28th section of the same Act, possessed no 
validity. The Act not only imposes a restriction or disability on 
the Court wdth reference to an inadequately stamped document. 
It also, by declaring the invalidity of such doournent, makes the 
proper, stamping of a document purporting to be a plaint an 
essential condition of the „ existence of a valid plaint. In other 
’words, a plaint inadequately stamped is, in point of law, no plaint 
at all, I can find nothing, in section 54 of the Civil Procedure 
Code to conflict with..'tMa’;view.-of the la'w* We are not concerned, 
with the case ' of valuationi the case contemplated in ■ 
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clause (a) of section 54 of the Oivil Procedure Code and seotaons Venkai?. 

9 and 10 of the Court Fees Act. Nor are we couoeruecl with the 

case of mistake or inadyertence on the part of the Court — the case Ksishnatya. 

to which the proyiso to section 28 of the latter Act is applicable. 

The case before us is the one provided for in clause (b) of section 
54 of the Civil Procedure Code, The object of that clause is to 
give the party who has presented a defectively stamped plaint an 
opportunity of supplying the defect. Instead of rejecting the 
plaint the Court must fix a time for the supply of the requisite 
stamp paper. But for this saving provision;, a fresh plaint 
would have been indispensable, as it is, if the requisite stamp 
paper is not supplied within the time fixed. It appears to mo 
that this provision of the law is in no manner inconsistent 
with the construction which I place upon the Court Fees Act, 

Because the law makes that provision in favour of the party whose 
plaint is defective in the matter of stamp, I cannot see why it 
should be said that the law empowers the Court to enlarge the 
period allowed by the Limitation Act, or gives retrospective 
validity to a document which, at the time when it was first 
presented, was invalid. Seeing that the Legislature had before 
them the proviso to the 28th section of the Court Fees Act, which 
declares in favour of retrospective validity in the case therein 
provided for, it is not to he supposed that, in framing section 54 
of the Code, they intended that principle to be extended to cases 
not within the proviso. A still stronger argument of a similar 
character is furnished by section 582-A of the Civil Procedure Code. 

That section which became law on the 29th July 1892 refers, like 
the second paragraph of section 5 of the Limitation Act, to appeals 
and applications for review of judgment. The section provides 
for the ease of an insufficiency of stamp ‘‘ caused by a mistake on 
“the part of the appellant as to the amount of the requisite 
“ stamp/’ It declares that, notwithstanding the insufficiency, the 
memorandum of appeal ‘‘ shall have the same effect and be as 
“ valid as if it had been properly stamped.” This section probably 
owes its origin to the decision of the Full Bench in JBulhcmm Rai 
T. Qobind Nath Tman{l), It was there held that the practice of 
giving an appellant time to supply, a deficiency of Oourt-fee stamp 
and treating the memorandum of appeal as validly presented on 
the day when it was presented with the defective stamp, was 
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erroneous* This practice was one which generally prevailed in 
this and other Courts, and the effect of the new section was to 
legalize it, subject, however, to the condition that the deficiency 
of stamp was due to mistake on the appellant's part. In the 
absence of any such mistake it is clear now that in the case of 
appeals the decision of the Allahabad Court must prevail. The 
appeal must be rejected unless the memorandum adequately 
stamped is presented within due time. Since the Legislature 
has, by this new section, extended a limited indulgence to appel- 
lants, it cannot be supposed that it was intended to give plaintiffs, 
in respect of. their plaints, the same indulgence in unqualified 
terms. To hold in favour of the plaintiff in the present case 
would mean that, whereas an appellant can take advantage of 
section 582-A only on proving mistake, a plaintiff may deliberately 
and with his eyes open affix an inadequate Court-fee stamp and, 
on the balance being furnisbed within a time fixed, demand to 
have his plaint treated as if at institution it had been properly 
stamped. This cannot possibly have been the intention of the 
Legislature, for the section already mentioned and the latter part 
of section 5 of the Limitation Act shows that appellants, not 
plaintiffs, are regarded as parties in whose favour the rigour of 
the law of limitation should be relaxed. 

The case of Skmner r, Orde{l) is relied upon in this as in 
other cases as containing a dictum of the T udicial Committee in 
favour of the view advocated by the respondent's Vakil. Skinner 
T, Orde{\) is however easily distinguishable from the present 
case. There the petition as originally presented by the plaintiff 
was complete and valid, and only required the order of the Court 
under section 308 of the Code then in force to make it fully 
efficacious as a plaint. After the filing of the petition the plain- 
tiff acquired the means requisite for paying the Court fee, and 
accordingly the proper stamp was affixed. The question was 
whether the plaintiff was, as regards the date of the presenting of 
his plaint, to he placed on the footing on which he could have 
been, had the order abovementioned been made, or whether the 
plaint should have been rejected altogether. There was no ques- 
tion, in that case, of validating a plaint which was, in its inception, 
invalid. In the present case, on the contrary, that is precisely the 
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contention whieli must be raised, and it clearly is not admissible, vuNSAt- 
because a transaction ab initio void cannot be validated. kamatta 

I have already given reasons for holding that the plaint as Keishkatta. 
presented was of no legal force or effect whatever. I agree with 
the decision in Jainti Prasad v. Bachu 8ingh{l). I reverse the 
decree of the District - Judge and restore that of the District 
Munsif with costs. 

Davies, J. — I entirely concur. 


APPELLATE CIVIL. 

Before Sir Arthur J. M. Collins, Et, Chief Juitice, m%d 
Mr. Justice Benson. 


EANGAMMAL (Plaiotipf), Appeli.ant, 


1896. 
M&toh 16. 


VENKATAOHAEI (Dependant), Eespondbnt.’^ 

Fraudulent conveyance— Collusive decree — Fraud on creditors — Fraudulent 

carried out—jSuif hy legal representative of the fraudulent transferor emd 
judgment-debtor to set aside conveyance and restrain execution of decree— 
Widow of Bindu transferor. 

A with the intention of defeating and defrauding his creditors made and 
deliyered a promissory note to B without consideration and collusiyely allowed 
a decree to be obtained against him on the promissory note, and conveyed to B 
a house in part satisfaction of the decree : and it appeared that certain of A'a 
creditors were consequently induced to remit parts of tljeir claim* A haviug 
died, his widow and legal representatiye under Hindu Law, now sued B to have 
the promissory note and the conveyance set aside and to have the defendant 
restrained by injunction from executing the decree : 

Heldf (1) that the plaintiff was not entitled to relief, for A if now alive could 
not have claimed to' have his own fraudulent acts set aside and the plaintiff was 
in no better position than he wonld have been. 

Queers ; Whether a widow might successfully maintain a claim for main* 
te nance out of property alienated , by her husband without consideration and 
fraudulently if she herself was no party to the fraud. 

This was an appeal from tb© decision of Subramania Ayyar, J., 
reported m Bangammal v. Venkatachari{2), The facts and plead- 
ings are fully set out in tbe judgment of the Court below, but for 
the purposes of this report may be here recapitulated. 


( 1 ) 15 All, 65 . . >» Ori^nal SMe Appeal Ho* 51 of 1895 ^'' 

^ {^) I.nE., 



KANaiMKlL: 

■y. 

VlNKATA- 

CtlAEI* 


124 . THE INDIAN LAW BEPOETS. L^OL. XX. 

The plaintiff who was the widow and legal representative of 
one Virasanii Ayyangar, deceased, sued to set aside (i) the 
mortgage of certain lands, dated the 3rd June 1891, executed by 
Virasami to the defendant, (ii) the decree in Civil Suit No. 319 
of 1891, obtained by the defendant against Virasami in 1892, on 
a promissory note, also dated the 3rd J line 1891, and (iff) the deed 
of sale of a house, dated 14th March 1893, executed by the latter 
to the former and* for an injunction restraining him from enforcing 
the said mortgage and the sale, and from executing the decree. 

The late Virasami Ayyangar was a trader, and at the time of 
the mortgage and of the promissory note mentioned above, was 
heavily indebted. The plaintiff alleged that Virasami in oollnsion 
with the defendant, for the purpose of defrauding his creditors 
executed the mortgage and the promissory note without receiving 
consideration for either of them and allowed the defendant to 
bring suit No. 319 of 1891, referred to above on the latter docu- 
ment and obtain a decree therein and executed the sale deed of the 
14th March 1893 in part satisfaction of the amount alleged to 
he due under the said decree. The mortgage was found by the 
learned Judge in the Court below not to have been executed fraudu- 
lently without consideration. Upon this ground the plaintiff’s 
suit with regard to the mortgage failed. The facts connected 
with the promissory note and the decree obtained thereon, as 
found by the learned Judge in the Court below were as follows: 
The promissory note was executed on the Srd June, but no 
consideration for it passed then or at any other time. At about 
tbe time of the promissory note Virasami was indebted to one 
Virayya in the sum of Es. 9,600, but, on the former representing 
his inability to pay a larger sum than Es. 5,000, the latter 
accepted that sum in full discharge of his claim. 

On the 18th November 1891, Messrs. King & Co., creditors of 
Virasami, filed a suit against him to recover the amount due to 
them. In the same month tho defendant filed a suit to recover tho 
amount alleged to be due on the promissoiy note of the 3rd June 
1891. In FeBruary 1892 Messrs. King & Co, obtained a decree* 
On tho 22nd February 1893, a notice was served on Virasami 
to show cause why the decree should not be executed. In the 
meantime the defendant had obtained a decree in the suit brought 
by him^ and on the 14th . March 1893, Virasami, in part satisfac* 
tion of the decree, ^ executed, in. his favour the sale^deed which 
.'■the plaintiff now sued., thaht':aiide> , In August 1893, on Thasami 
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representing to Messrs. ICing & Co. that he was nnable to paj 
their debt in fall, they accepted part • of the sum due under the 
decree in full satisfaction thereof. On these faefs the learned 
Judge held that the promissory note of 3rd Juno 1891 was 
executed to defeat Yirasami’s creditors, that the decree in the 
suit on the promissory note was eollusively obtained and that 
the sale-deed was fraudulent. 

The learned Judge, following Venhatramamia t. VivammaiX) 
mA Chenvirap-pa y, Puttappa{2 ) that the decree haying been 
collusiyely obtained, Virasami could not have set it aside and thak 
therefore the plaintiff could not set it aside. With regard to the 
sale-deed, the learned Judge held that the sale could not be set 
aside inasmuch as Virasami had gained his fraudulent object in 
executing the promissory note of the 3rd June 1891 in suffering 
a decree to pass against him and in executing the sale deed in 
that he had induced Virayya and Messrs. King & Ot). to accept 
less than the sums due to them. 

The plaintiff appealed. 

Stmdaram Sastri and Kumarasami Sastn for appellant. 

The Advocate- Generff I (Hon’ble Mr, Spring Branson) for 
respondent. 

Judgment. — We have no doubt but that the finding of the 
Court below on both the issues raised before it is correct, and 
that the legal inferences drawn therefrom are also corrocu. Ifc 
is urged in appeal that the, appellant was materially prejudiced 
by the absence of an issue as to whether or not the fraud of the 
appellant’s late husband was accomplished in a substantial 
manner. Wo cannot admit this pica. It was the appellant’s 
case that her late husband’s acts were without consid'eratioii and 
were done with a view to defraud creditors. The evidence of the 
appellants’ own first, third and fifth witnesses shows that he was 
successful, and induced his creditors thereby to give up their 
claims to large sums of money. It seems to us to he clear that 
the deceased could not, if now alive, come into Court and claim 
to have his own fraudulent acts set aside. But it is argued 
that the appellant, as his widow, is in a better position, and 
may claim relief against the consequences of her late husband’s 
fraudulent transfers. We are unable to admit that, in the pre- 
sent case the widow is in a better , position than her husband 
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would be, if alive. It is argued tliat tbe widow has a right 
to maintenance out of her husband’s property, and has, there- 
fore, an interest therein which ipso facto gives her a right to 
impeach its alienation, independently of the interest which she 
takes as widow and representative of the late owner. The case of 
Bamanadan v. Bangammal{l) is relied on in support of this con- 
tention. In regard to this plea, we think it enough to observe 
that there is no question of maintenance in the present ease. 
We offer no opinion as to whether a widow might successfully 
maintain a claim for maintenance out of property alienated 
by her husband without consideration and fraudulently if she 
herself was no party to the fraud, but that is not the present 
case. Here she claims to set aside fraudulent transactions by which 
her husband profited and by which she, as his representative, 
has also presumably benefited. This the Courts will not assist 
her to accomplish. The learned Judge has gone fully into 
the authorities on this question and we entirely concur in the 
conclusions at which he has arrived. We confirm the decree 
of the Lower Court and dismiss this appeal with costs. 


APPELLATE CIVIL. 

Before] Mf\ Justice Stihramania Ayyar and ifr. Justice Benson. 

YAEAMAIT KBISHNAYYA (Dfpenbakx No. 1), Appellant, ’ 

* OHUNDEU PAPAYYA ANn another (Plaintiff and Defendant 
No, 2), Eespondents.*^ 

Fraud on crediiors-— Sham sale-deed to defeat creditors — Collusive decree — Suit to 
declare title of fraudulent transferor in possession, 

A executed a sale-deed of his land to B. An attachment placed on the land 
was raised at the instance of B as vendee. The attaching creditor sued 
impeaching the transfer as collusive j but fmaiiy consented to a decree upholding 
the title of B, who then applied to be registered as owner in the place of A. A, 
who remained in possession throughout, resisted the application, and now Biied 
B for a declaration that he was entitled to remain on the register as owner. It 
was alleged and proved that the apparent sale-deed was a sham, and had been 
executed for no consideration with intent to defraud the plaintiff’s creditors, and 


' ' (i) I*.E., 12 : * SeeOttd Appeal No. ^iSS of 1806. 
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that the plainfciS had paid the attaching creditor to oonflcnt to the ahovementioned 
decree to which both he and B were parties I 
that the suit should be dismissed. 

Secohd appeal against the decree of U, Atehntaii Nayar, Addi- 
tional Subordinate Judge of Eajahmnndry, in Appeal Suit No. 48 
of 1894j confirming the decree of T. Varadarajulu, District Munsif . 
of Peddapur, in Original Suit No. 379 of 1892. 

Suit to declare that the plaintiff was entitled to remain on the 
Eeyeniie Eegister as owner of certain land. In 1884 the plaintiff, 
being heavily indebted, executed, without consideration, a sale- 
deed of the land in favour of the second defendant, the arrange- 
ment being, that the property should be reconveyed to him after 
his debts had been discharged ; subsequently by arrangement 
between the plaintiff and the second defendant, the latter executed 
without consideration a sale-deed in favour of the first defendant. 
The plaintiff had throughout, up to the date of the suit, remained 
in possession of the lands. In 1887 one Manohina Ammanna, a 
creditor of the plaintiff, instituted a suit against plaintiff and 
obtained a decree, and in execution of the decree attached the lands 
in question. The attachment was resisted and raised. Manohina 
Ammanna, then, brought a suit — Original Suit No. 315 of 1887 — 
making both plaintiff and first defendant parties to declare that 
the sale-deeds to the first and second defendants were nominal and 
were got up to secure the plaintiff’s property from his creditors. 
The Munsif gave a decree in favour of Manohina Ammanna. 
When the ease went up on appeal the parties to that suit entered 
into a compromise, in consequence of which the decree of the 
District Munsif was reversed, and the aHenation now in question 
was upheld. 

Both the Lower Courts gave plaintiff a decree. The first 
defendant appealed. 

Swasami Ayyar for appellant. 

Sriramtilu Sastri for respondents. 

SuBEAMANiA Aiyab, J. — Both the Lower Courts found that 
the lands (to the registry whereof in the Government Eevenue 
accounts the present litigation relates) belonged to the respondent 
(plaintiff), that they were in his possession before and at the time 
of the plaint and that the sale relied upon by the appellant (first 
defendant) as giving him a title to the property was a mere sham 
transaction ’under which no interest passed., to him. Upon those 
findings it was held that the appellant had no right to claim that 
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tliG registry of tlio proporty bo tr^tiisforrod to bis own xiaio.0^ o.ud s 
decree was given to the effect that tbe respondent was entitled to 
bave bis name retained in tbe register as it bad stood bitbeito# 

One of tbe contentions urged on behalf of tbe appellant was 
tliat tbe respondent was precluded from asserting Ms title to the 
land by the decision passed in Aj)peal Suit No, 105 of 1889 on tbe 
file of tbe Gooanada Subordinate Court. This contention, tbougb 
advanced for the first time in this Court, must prevail, inasmuch 
as the facts reqiured to support it are either set out in the plaint 
itself or are otherwise admitted. 

They aro as follows : One of the respondent’s creditors insti- 
tuted Original Suit No. 345 of 1887 for tbe purpose of establishing 
that tbe transaction purporting to be tbe sale m favour of tbe 
present appellant was but a device intended to defraud tbe creditors, 
and therefore tbe lands in ‘question were really tbe property of tbe 
respondent. Both tbe parties to tbe present appeal were made 
defendants to tbe suit,' and a decree was therein given in favour 
of tbe creditor. Tbe respondent however caused tbe present 
appellant to prefer an appeal against tbe said decree No. 105 of 
1889 already mentioned. Tbe creditor and tbe present respond- 
ent were made respondents to such appeal. Tbe Appellate Court, 
with tbe consent of tbe parties, bioluding tbe present respondent 
himself, reversed tbe decree and upheld tbe alienation to tbe 
present appellant. The collusive decree thus passed cannot be 
impeached by tbe respondent (Venkatramanna v, Viramma{l)), 
On this ground alone and without going into tbe other points 
argued I would reverse tbe decrees of tbe Lower Ooux*ts and dismiss 
tbe suit, but without costs. 

Benson, J. — Tbe main question in this second appeal is 
whether the plaintiff can maintain the suit, based as it is on tb® 
allegation that certain sale-deeds executed by’ tbe plaintiff were 
collusive and sham documents, executed for tbe purpose of pro- 
tecting .bis property against creditors. 

Tbe facts of tbe case are briefly as follows : The plaintiff, 
being heavily involved in debts, executed, without consideration, 
a sham sale-deed of certain lands in favour of the second defend- 
ant, and afterwards caused tbe latter to execute another 
sale-deed in favour of the .first defendant, 

. . ^ Plaintiff, however,, remained in possession ‘of the land. , 
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In Original Suit No. 345 of 1887, a creditor of the plaintiff 
attached the lands in execution of a decree against the plaintiff. 
The sham sale-deeds were used as a cloak, and the attachment was 
snoeessfully resisted. The creditor then sued for a declaration that 
the sale-deeds were eollusiye, and got a decree in the first Court. 
In appeal, however, the plaintiff paid him a certain sum and 
induced him to consent to a decree admitting the title of the first 
defendant, and a decree was passed accordingly. In 1892 the 
^ first ■ defendant applied to the Collector for transfer of revenue 
registry of the lands to his (first defendant’s) name, and the 
Collector issued a notice that he would alter the register unless 
plaintiff established his right by a Civil Suit. Plaintiff, therefore, 
brought the present suit for a declaration that the registry of the 
lands was not to be altered. Both the Lower Courts decreed in 
his favour, and first defendant now appeals against these decrees. 

I do not think that the plaintifi’s suit is maintainable. 

The law on the subject is very fully discussed in the case of 
Chenvirappa t. PuttappaiV) in Rangammal v. Venkatachcm{2) in 
Sham hall Mitm v. Amarendro Nath Sos^(3), and in the recent 
English case of Kearley v. 7’/20?n.5o«(4). The general rule is that a 
man cannot set up an illegal or fraudulent act of his own in order to 
avoid his own deed (May on Fraudulent Conveyances, 432). But 
some exceptions or quaBi exceptions to this rule have been admitted 
by the Courts. In Symes v. RugheH{6) a fraudulent transfer was 
set aside in oi'der that effect might be given to a compromise 
arranged between the transferor and his creditors. Here it will 
be observed that the Court acted in the iutorest, and for the 
protection, of innocent third parties. It may well be doubted 
whether a decree would have been given in that suit for the 
benefit of the transferor alone. So if a voluntary deed has been 
kept in the hands of the grantor, and has never been acted upon, 
nor the grantee informed of its existence, a Court of Equity will 
treat it as an imperfect instrument, and, if the grantee surrepti- 
tiously gets possession of it, a Court of Equity will relieve against 
it {Cedi V. BtLtcher{%)). 

A third exception was noticed by Parker, J., in Venkat- 
ramamiar. Viramma{l)^ viz., where a defendant is allowed to show 

(1) LL.R., 11 Bom., 708. (2) 18 Mad*, 3^8. (3) LL.E., 23 Galo., 460. 

(4) 24 Q.B.B., 742; 0. 475. .. ' 

(6) a lao. & W., 56^* ; ' ■ - ’ '■ ‘ {7)^I,BE.; lb Mad., 17.- . • ^ 
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YAEiMiTi tiie turpitude of both. Mmself and the plaintiff in order to protect 
Ksishnayia iuni.self against an action by the plaintiff to give effect to a 
Ohxjndbu contract or deed entered into for an illegal or immoral purpose, 
PAPATYi.. exception is allowed not for the sake of the wrong doer, 

but on grounds of public policy, since the Court ought not to 
assist a plaintiff to recover property or enforce a contract in 
respect of which he has no true title or right. The rule of public 
policy cannot be applied without allowing the defendant to benefit 
by it. But the benefit is allowed him by accident as it were and 
not in order to secure him any right to which he is entitled 
{Holman v. Johrtson{l)),i^eT Lord Mansfield, and Liickmidas Ehmji 
Y. Miilji Canji{2)» Even this exception is not allowed, if a decree 
has been obtained by the fraud and collusion of both the parties. 
In such a case it is binding on both Ahmedhhoy Hubibhoy v. 
Vulleebhoy Cassumhhoy{Z)^ Frudham v. Phillips{4)^ Venkatra-‘ 
manna v. Viramma{5)f and Chenmrappa v. Futtappa{Q). 

I think that, broadly speaking, these are the only exceptions 
which are to be gathered from the English oases, and from the 
reported oases in this Court and in the Bombay Hight Court. 
The Calcutta High Court has gone further Debia Chondrain v* 
Bimola Soondiiree Debia{7)y Byliunt Nath Sen v. Gohoollah 8ikdar{S)^ 
but the rule there laid down has been expressly dissented from by 
the Bombay High Gomt Qkenvirappa v. P iiitappa[Q) ^ as I 

think, justly remarks : These decisions go a long way towards 
enabling a party to a dishonest trick, by which his creditors may 
‘^have been defrauded, to get himself reinstated when his purpose 
‘^has been served/’ They have been dissented from also by this 
Court {Uangammal yP Venkatachari{9)), confirmed in Eangammal 
V. Venkataehari{lQ), The Calcutta rule has, indeed, notwithstand- 
ing these dissents, been affirmed in Sham Lull Miira v. Amarendro 
Nath Bose{ll), In doing so the Court relied on the case of SymeB 
V. Hughesll'i) already cited by me and on the case of Taylor 
V. Bowers{l^), In the former case, however, the interests of third 
parties were involved, and the latter ease has been dissented from 
in Kearhy v. TIiomson{l4), Ery, L. J., in delivering judgment, 
stated ^^In that case v. 5ow?rrs(13) Mellish, L. J., in 

, (1) Oowper, 343. ’ {%) I.U.E., 6 Bom., 295. (3) 6 Bom., Y03. 

(4) 2 Amb. Eep.,*763.. (5) 10 Mad., 17. (6) 11 Bom., 708. 

(7) 21 W.E., 422, ;(8) '24 W.E., 391.. ' (9) T.h.B., 18 Mad., 378. 

(10) J.L.B., 20 323.; ,(U)_ LBS., 23 Calo.;460. (12) L.E,, 9 Eq., 475* 
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“ delivering judgment, says at p. 300 ‘If money is paid, or goods 
“ ‘ delivered for an illegal purpose, the person ^110 has so paid the 
‘‘ ^ money or delivered the goods may recover them hack before 
“ ‘ the illegal purpose is carried out/ It is remarkable that this 
“ proposition is, as I believe, to be found in no earlier ease than 
Tajjlor V. Boicers{l)y which occurred in 1867, and notwithstaiid- 
“ ing the very high authority of the learned Judge w’-ho expressed 
the law in the terms which I have read, I cannot help saying for 
“ myself that I think the extent of the application of that principle, 
“ and even the principle itself, may, at some time hereafter, require 
consideration, if not in this Court, yet in a higher tribunal : and 
“ I am glad to find that in expressing that view I have the entire 
“ concurrence of the Lord Chief Justice.’^ This passage was 
quoted with approval by this Court in Rangcmimal v. Venkata-* 
chan{2), IVith the exception, then, of the eases to -which I have 
referred, and which have been dissented from, I do not think that 
any authority will be found for holding that a plaintiff can come 
into Court alleging his own fraud and ask the Court simply and 
solely for his own benefit to set aside the fraudulent deed or make 
a declaration to protect him from the threatened consequences 
for his own act. In such a case the Court may well decline to 
move and may answer the plaintiff in the words -which are often 
quoted from Story’s ‘Equity Jurisprudence ’ where the party 
seeking relief is the sole guilty party, or where he has partici- 
“ pated equally and deliberately in the fraud, or where the 
“ agreement -which he seeks to set aside is founded in illegality, 
“ immorality or base and unconscionable conduct on his own 
“ part ; in suck cases Courts of Equity will leave him to the 
“ consequenses of his own iniquity and will decline to assist him 
“ to escape from the toils which he has studiously prepared to 
“ entangle others ” (section 268). Especially will this be the case 
if the purpose of tbe fraud has been effected by defeat of a third 
person’s rights asserted in Court or effected in any other material 
way Almedblioij Hiihihhoy v. VMeehhoy. CaBmmhJmji^)^ VenkaU 
ramanna v, Viramma{V)y ChenvirappaY. Fuitappa{h), Mangammal v. 
YenhaiacliaHi^). I think, then, that tbe plaintiff, apart from his 
conduct in Original Suit No. 345 of 1887, has no title to come to 
a Court of Equity and ask for such a declaration as he now seeks* 


If the defendant were now seeking the assistance of the Court 
to obtain possession of the land from the plaintiff, it may well be 
that the Court would allow the iffaintiff to plead the true rights 
of the parties, even though the plea involved a declaration by the 
plaintiff of his own turpitude. The Court would then allow the 
plea on grounds of public policy^ and in order that it might not 
itself be made an instrument to aid the defendant in his fraudulent 
claim to possession contrary to the real agreement with the plaintiff. 
That, however, is not the case before us. The plaintiff is in pos- 
session, and he may be left to rely on it if the defendant seeks 
to disturb him. 

The impropriety of assisting the plaintiff becomes, I think, 
oven more clear, if his conduct in Original Suit No. 345 of 1887 
be considered. In that suit the sham sale-deed was successfully 
used as a cloak to defeat an attaching creditor, and the latter was 
thus driven to a regular suit. He then succeeded in showing in 
the Court of First Instance that the sale-deed was a sham, but 
the present first defendant (then third defendant) in collusion with 
the plaintiff (then first defendant) appealed against the decree. 
The appeal was compromised by the present plaintiff paying 
Es. 150 to the attaching creditor, and a decree was passed affirm- 
ing the title of the present first defendant. 

Thus the sham sale-deed was successfully used in a Court of 
Justice for tlie purpose for which it was concocted, viz?., to defeat 
and delay a creditor, and the plaintiff afterwards acknowledged 
its validity in a Court of J ustice and caused a decree to be passed 
affirming the same (see present plaint),. a decree to which both 
he and the present defendants were parties (exhibit L). 

I think that, in these circumstances, it would be contrary to ' 
public policy, and disastrous to public morality, that the Courts 
should now allow him to plead his own baseness and should 
actively assist him to undo his own solemn acts, and this even 
before his possession of the property is actually attacked by the 
partner of his crime. I would, therefore, set aside the decrees of 
the Courts below and dismiss the plaintiff's suit, but without costs, 
in consideration of the defendant's fraudulent conduct. 
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APPELLATE CIVIL* 


Before Sir Arthur J. II, CoJlins^ Kt,, Chief JuBtice, ami 
Mr, Jii^stiee Shephard, 

YAEADARAJULU NAIDU (Px^aintife), Appellant, 

V. 

SRIKIVABULU In^AIDU (Defenbakt), Bespoj^beot."^ 

Collusive decree to defeat righ ts of a third party — Suit to set aside decree. 

The plaintiiX was a Hindu, who, in order to prevent his undivided son from 
obtaining his share of the family projpertj", made and delivered to the defendant 
certain promissory notes tinsupported by consideration, the agreement between 
them being that the defendant should obtain a decree on the notes and in 
execution attach and bring to sale and himself purchase the lands of the family 
and should hold them at the disposal of the present plaintiS;. The suit and the 
subsequent proceedings in Comt were carried on by them collusively, the present 
plaintiff supplying the necessary funds. The son then sued for his share of 
the property, and having, with the aid of his father (who had meanwhile lost 
his confidence in the defendant) successfully impeached the sale as collusive, 
obtained a decree which -was executed. It had been agreed that the defendant 
should hold the land at the disposal of the plaintiff, but he now refused to 
surrender to him his share. The plaintiff accordingly sued to recover his share 
of the property and for a declaration that the collusive decree against him and 
the subsequent proceedings in execution thereof were not binding on him : 

"Beld^ that it is not competent to a party to a collusive decree to seek to 
have it set aside, and that the plaintiff accordingly was not entitled to relief. 

Appeal against tlie decree of Daries, J., on tlie Original Bide 
of the High Court in Civil Suit No. SO of 1895. 

This was a suit to declare that a promissory note for Es. 6,050, 
executed hy the plaintiff in favour of the defendant, was collusive, 
.and not supported hy consideration, and that a decree obtained by 
defendant thereon and execution proceedings taken under that 
decree w’-ere colkisive^* and that the defendant acquired no right in 
the properties, belonging to the plaintiff, which were sold in execu-^ 
tion of the decree and j>urehased by the defendant. The facts 
on w^hich the plaintiff relied w^ere set forth in j)aragraphs 1—9 of 
his plaint, which weie as follows : — 

“That the plaintiff’s son, N* Yencatasami Nayudu, a young 
“man, was unruly and disobedient to the pilaintiff and became 
impertinent owing to the chance of bis being able, as plaintiff’s 
“ only son, to acquire the family properties. 


OHpnal Side Appe^,! No* 32, of 18^6. 


THE INDIAN LAW EEPOETS. 


[VOL. XX. 


834 


XAB.ADA- 

RAJULU 

2?AIDU 

Sbinitasulu 
5 "''"' HAiD'tr. " 


That for tha purpose of his (plaintiff's son) being brought to 
submission to the plaintiff and to be dutiful to him, it was thought 
necessary to devise some means or contrivance. 

That the defendant was in 1891 living with the plaintiff and 
in his house and the plaintiff had confidence in him. It was 
agreed between the plaintiff and the defendant in Madras in 
'' 1891 that the plaintiff should execute a promissory note in defend- 
ant’s favour for a large sum of money, that the defendant was to 
fi.le a suit against plaintiff thereon and obtain a decree and execute 
“ same by attachment and sale of plaintiff's properties, unless in 
the meanwhile the plaintiff’s said son was reclaimed and became 
submissive, or plaintiff thought fit to stop same or at any time 


to deal with the properties, that the plaintiff was to supply funds 
for litigation, that the defendant was not to benefit at all by these 
various transactions and that the properties or their sale proceeds 
were always to be the plaintiff’s, and that the defendant, at 
plaintiff’s request, was to do everything that the plaintiff might 
at any time require to deal with the properties as his own, that 
the defendant was not to do anything'prejudieially to the plaintiff 
or to his interest, the sole object of those transactions being to 
reduce the plaintiff's son to submission to plaintiff. 

That in pursuance of the said arrangement and for no con- 
sideration whatever, five promissory notes were executed on the 
“same date for Es. 1,500, Es. 1,200, Es. 1,600 and Es. 875, and 
“ Es. 6,050, respectively, but the first four wm’e made respectively 
“ to bear different dates, viz., 10th February 1890, 18th October 
“ 1890, 2nd January 1891, and 6th March 1891, to give a colour of 
“ truth to the transactions and to make it appear that the last was 
“ executed in renewal of the earlier ones. 

“ That, upon the promissory note of Es. 6,050 bearing date 
“the 1st of August 1891, a suit w^as filed with funds supplied by 
“plaintiff in this Honorable Court, being Civil Suit No. 241 of 
“ 1891, by defendant against plaintiff on or about 5th Septem.ber 
“ 1891, and the defendant admitted execution and claim, and the 
“ decree was passed in or about 27th October 1891 for Es. 6,689-8-7 
“ inclusive of costs or thereabouts. 

“ That the decree was not executed for some time thereafter to 
“ see whether the plaintiff's son would become obedient ; that there 
“ being' no hope of san3ie,^.thhdefelidaiit executed the decree with 
funds supplied ^ by plaintiff against properties more particularly 
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** described in the schedule hereto and the same v/ere sold in exeou- 
tion and purchased by defendant. 

That the said promissory note and the decree and the exeou- 
tion proceedings were all show transactions not supported by 
consideration and brought about for the purposes above men« 
tioned, and defendant acquired no rights thereunder for himself 
or his benefit, but that beds a trustee for the plaintiff in respect 
of any property or rights he may have acquired. 

‘‘ That the plaintiff attempted in or about August 1893 to sell 
the said properties and asked the defendant to join him and 
enable him so to do, but ho evaded to comply with plaintiff’s 
request and illegally refused to do so, unless the plaintiff paid him 
some money and thus broke the agreements with the plaintiff and 
acted fraudulently and dishonestly. 

That the plaintiff’s said son filed a suit against the defendant, 
being Civil Suit No, 174 of 1893, in this Honorable ^Oourt, 
setting out these facts and claiming the properties, and obtained 
“ a decree against; the defendant to the extent of his interest therein, 
** and the plaintiff supported his son in making out the true state 
“ of things as the defendant became fraudulent and deceitful. 

‘‘ The defendant asserted that the promissory note for Ks. 6,050 
was executed for consideration and denied that the decree and 
execution proceedings wmre collusive. 

“ In the suit brought by plaintifil’s son, Civil Suit No. 174 of 
1893, both the plaintiff and the defendant were made parties, and 
a decree was passed declaring that the proceedings in execution 
and the sale were void and had no effect whatever against the 
interest of the plaintiff’s son in the property.” 

The suit was tried by Davies, J., who delivered the following 
judgment : — 

Davies, J.— The plaintiff entered into an agreement with the 
defendant by which the defendant first sued the plaintiff on a pro- 
missory note for Es. 6,050 executedlby plaintiff and having got 
a decree (exhibit B) by consent thereon (exhibit III), then exe- 
cuted it against plaintiff’s property selling up and buying his lands 
in discharge thereof. The plaintiff now alleges that these were all 
gham transactions gone through for the purpose of reducing his 
son to obedience, and he prays for a decree setting aside the decree 
B passed on the promissory note, and the execution proceedings 
taken thereupon as null and void, and for a declaration that, the 
defendant has acquired nh right nr’ interest' 'in the plaint properties, 
or 'in lien of these reliefs a'de6reev''for EsV'6.68ffndd.'Aa'dainaiy6s 
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for defendaB-t^s breach, of contract in not re*eonveying to Mm. thi 
plaint lands as was originally agreed to between the parties^ after 
the object of the transactions had been served . 

Now the plaintiff ^s son has had his right declared to half the 
plaint properties in Original Bnit No. 174 of 1893 on the file of 
this Court in which he sued his father, the present plaintiff, and 
the present defendant as first and second defendants for the fraud 
that had been practised on him and the findings in that suit are 
admittedly binding on the parties to this suit. It was then found 
that the transactions, the subject of the present suit, were merely 
colourable, and there was no consideration for tlie promissory note 
and also that the properties in question were not the self-acquired 
property of the present plaintiff as was alleged, hut family property 
in which the plaintiff’s son, had a half share (mde issues and judg* 
ment in that suit marked 0 and D). The real question I have to 
determine in this suit is whether tbe plaintiff acted as he did with 
a fraudulent iutent upon his son’s rights, and I think there can be 
no doubt about it on the facts shown. Not only did the plaintiff 
claim the plaint properties or at least some of them as his self-acqui- 
sition (see his affidavit, exhibit I), but he placed those properties by 
the action he took beyond the reach of his son, who was compelled 
to bring a suit to recover his rights thereon. It is all very well for 
the plaintiff to say it was done with the object of bringing his son 
to submission, but as it appears that the son was claiming his 
rights against his father at the time, the father’s intention clearly 
was to defraud his son of his rights by divesting himself of the 
whole of the family property. The steps taken by the plaintiff 
went far beyond the necessities of the case, if it was only to bring 
a recalcitrant son to order. The fact was there was a dispute 
between father and son as to the family property, and the father 
thought to settle the matter by depriving the son entirely of his 
half share, by disposing of the whole property as if it was his self- 
acquisition with the power to get it back for himself when it suited 
his convenience. This, was clearly a fraud upon the son, and it 
has been so found in the suit brought by the son- (e.xhibit D). 
Finding, then, that there was not only a fraudulent intent on the 
part of the plaintiff against his son, but that the fraud was actually 
effected in sq much as it necessitated the bringing of a suit by the 
/ son to get the fraud rione away with, the question reniains whether 
the plaintifl^is nbyr_ entitled against the other ^eompirator in 

the fraud, .,,.ppmidoring4j^at^t^^^ arrangement between them oul* 
minated in a decree '©<iT^;ahd'\nxebhti proceedings solemnly 
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conducted thereafter, the law is clear that the plaintiff is entitled 
to no relief — vide Venhatramanm v. Firamma{l), Ahmedbhoy 
Suhibhoy v. VulJcebhoy Gassumbboy(2) , Chenvirappa y. Puttappa{Z), 
and Bangmnmal y. Yenliatachari{4L), the ease of Pararn Singh y. 
L.alji Mal(5) on which plaintiff relies — notwithstanding. This 
latter ease was relied on by plaintiff, perhaps, more to support his 
claim for damages under the agreement of defendant marked A 
to recoyer the property, but that letter does not contain any 
fresh agreement made by defendant after the fraud was completed. 
It is only an acknowledgment of the original and collateral 
agreement made when the fraud w’^as contemplated. Having its 
inception in fraud it is not valid, but even treating it as a new 
agreement it w^ould be void under section 23 of the Contract Act 
as its object would be to defeat a provision of law, namely, the 
incapacity of the plaintiff to obtaining any relief by giving him 
indirectly the relief that he cannot obtain directly. The plaintiff^s 
prayer for setting aside the decree on his promissory note and for a 
declaration against defendant's interest in the property, cannot be 
granted on the ground that he w^as a party to the fraud by which 
those things were brought about and his prayer for damages in lieu 
of those reliefs, must also be refused on the ground that it is 
based on the breach of an agreement which is invalid, as being 
part and parcel of the fraudulent scheme. The plaintiff has joined 
another cause of action in this ease, namely, a claim for damages 
for his being arrested and imprisoned by the defendant under 
warrant — (exhibit II) for a balance due under the fraudulent 
decree. That cause of action arises clearly in tort and not in 
breach of contract, and must be rejected as a misjoinder, as it was 
not permissible to combine it in a suit to obtain a declaration of 
title to immovable property (section 44, Code of Civil Procedure), 

The result is that the plaintiff's suit is dismissed with costs. 

Plaintiff appealed, 

Mx, K, Bmtcn for appellant. ... 

Srinivasuh Ncddu for respondent. , 

Judgment.— We agree with the learned Judge in holding that 
the plaintiff must have intended to defeat his son’s claim to the 
property and that, therefore, the arrangement made between him 
and the defendant was contrived in fraud of his son. But it was 
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argued that since the plaintiff had repented of liis conduct b<3fore 
any harm was done to his son or any effect given to the trans- 
action j it was competent to him to repudiate it and have the 
property restored to him. 

The case of Symes v, Suyhes(l) cited hy the appellant/s counsel 
does not really support the proposition for which it was eitedy for 
there, as the Master of the Eolls observes, the suit w^as prosecuted 
for the purpose of enabling the creditors to recover something. 
Here it is the party himself wdio, in his own, interest, sects to 
have the transaction annulled. It is very doubtful whether, in a 
case in which the maxim in pari delicto would otherwise apply, 
any exception arises hy reason that the illegal purpose has not 
heen carried out {Rear ley v. Thomson(2) and S/iam Lcdl Mttra v. 
Amarendro Nath Bose{Z)). In the present case the transfer of the 
property to the defendant had been completed, nothing remained 
to be done by the plaintiff, and it was only by means of a suit that 
his son vindicated his rights. Under these circumstances, w^e do 
not think it is possible to say that the plaintiff^s fraudulent purpose 
had not been carried into effect. 

There is, however, another ground on which we may base our 
judgment and that is that it is not competent to a party to a 
collusive decree to seek to have it set aside. Strangers, no doubt, 
may falsify a decree by charging collusion, but a party to a decree 
not complaining of any fraud practised upon himself cannot be 
allowed to question it* 

There is ample authority for his proposition beginning with 
the dictum in Prudham v. PhiIUps{4.) (cited in argument in the 
Duchess of Kingston Oase(5)), 

The distinction between fraud and collusion lies in this that 
a party alleging fraud in the obtaining of a decree against him 
is alleging matter which he could not have alleged in answer to 
the suit, whereas a party charging coEusion is not alleging new 
matter. He is endeavouring to set up a defence which might 
have heen used in answer to the suit, and that he cannot be 
allowed to do consistently with the principle of res judicata. 

The appeal is dismissed. . 

Bencantre, attorney, for appellant. 

(1) L;B., 9 lq.,476/ (2);24,Q.B.I),, 742. ; ILJi, 28 Caio., 460. 

(4) _2 Amhhxf 763w, ; , , (5) 20 State Trials, 479. 
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APPELLATE CRIMINAL. 

Before Sir Arthur J. IT. Collins, Kt., Chief Justice, and 
Mr. ^Justice Benson. 

QUEEN-EMPRESS 
A:"- >•' \ ■ v. ■ 

MOTHA.* 

Criminal Procedure Code-^Act X 0/1882, s. Sanction to prosecute— Poirer oj 
Court to go outside record. 

A Magistrate in deciding wlicther to sanction under Criminal Procedure Code, 
section 195 , a prosecution for giving false evidence has power to hold an enquiry 
and record other evidence besides that in the case before liim, in the course of 
which the offence is supposed to liave been committed. 

Petition under sections 435 and 439 of tlie Code of Criminal Pro- 
cedure praying tlie Higli Court to revise tlio judgment of the J oint 
Magistrate of Tinnevelly in Ciiminal Appeal N*o. 45 of 1897, con- 
firming the order of the S ah- Magistrate of TuticorJn in Criminal 
Petition No, 230 of 1893 saiictioning the prosecution of the peti- 
tioner for mating false statements in Criminal Case No. 399 of 
1896 on his file. 

The facts appear sufficiently from the judgment of the, High 
Court. 

Rangachariar for petitioner. 

The Public Prosecutor (Mr. Po?rd//) for the Crown. 

Mr. Adam for complainant. 

Judgment. — In this case one Motha was said to have com- 
mitted an offence punishable under section 193, Indian Penal Code, 
in a ease before a Magistrate, and the Magistrate, in giving sanction 
under section 195, Criminal Procedure Cede, for his prosecution, 
held an enquiry and lecc-rdcd other evidence besides that in the 
case before him io show that there was prmafmie ground for the 
prcsccuticn. It is contended for. the petitioner hefcTO us that the 
original case before the Magistrate disclosed no fouiidaticn for the 
charge under section 193, Indian Penal Cede, and that, therefore, 
the M.'a,gistrate had no pownr to mate any enquiry or grant the 
sanction. In support of this argument reliance is placed on the 
decisions in Zanindar of Skagiri v. The Quccn{V) ^ndi. Abdul Khadar 

^ CHmiaal EeviiSfou Case Ho* ISS cf " ; . (!)■ IXiK*, 6 Mad., §9*. 
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T. 3[eera SaM(l). We , are unable to accede to tlio petitioner's 
contention. The decision in Zeminiar of Skngin t. The Quem\2) 
was based on the language of section 463 of the Criminal Proce- 
dure Code then in. force (Act X of 1872), and on certain remarks 
of Garth, O.J., in Kan Chunder Mozumdar in re{d) under the same 
Code. In neither of these cases did the learned Judges refer to 
the effect of section 471 of the then Criminal Procedure Code 
though the section appears to have been mentioned in the course 
of the argument in the Madras case. We find it difileult to recon- 
cile the decisions with the provisions of that section; hut sinco 
those eases were decided, the provisions of the Code of Criminal 
Procedure upon the point under consideration have been altered 
and enlarged. Section 468 of Act X of 1872 provided that “ a 
“complaint of an offence against public justice ” described in cer- 
tain sections of the Indian Penal Code, “ icken such offence is commil- 
“ ted bifore-or against a Civil or Criminal Conrt shall not be enter- 
“ tained in the Criminal Courts except with the sanction of the 
“ Court before or against which the offence was committed, or of 
“ some other Court to which such Court is subordinate." Section 
195 of Act X of 1882 provides that “ no Court shall take cogni- 
“ zauce of any offence punishable under " the same sections “ irJicn 
“ such offence is committed in, or in relation to, any proceeding hi any . 
“ Court except with the previous sanction or on the complaint of 
“such Court or of some other Court to which such Court is subor- 
dinate.” Then section 476 of Act X of 1882 provides that “ when 
“ any Civil, Criminal or Eevenue Court, is of opinion that there 
“is ground for inquiring into any offence referred to in section 195 
“and committed before it, or brought under its notice in the 
“ course of a J udioial proceeding, such Court, after making any 
“preliminary inquiry that may be necessary, may send the case for 
“inquiry or trial to the nearest Magistrate of the first class and 
“may send the accused in custody, or take sufficient security for 
“his appearance, before such Magistrate, and may bind over any 
“ person to appear and give evidence on such inquiry or trial." 
The powers conferred by this section’ are much more extensive than 
those conferred by section 471 of Act X of 1872, and wo have no 
doubt but that it is now open to a MagistratoXvlicn a person 
is accused of having committed before him an offence punishable 

(i) I.L.E„i5 Mft4^ 8g4, ■ , ^8} LLifej 6 Maa.,.®, ' (.8) I.L.I?., 6 Cak., 440, 
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under seotion 193 of the Iniian Penal Code to inquire into the 
truth of the aocusatioUj and then, if it seems proper in the interests 
of public jusbioe, to give sancbion for the prosooution, even though 
the original record did not, on its face, disclose that the oSence 
had been committed. . 

The words of the sections contain no limitation to an offence 
appearing on the face of the record though nothing would have 
been easier than to have expressed such limitation if it was 
intended to have effect. To admit the petitioner's contention 
would be by an artificial rule to screen from prosecution men who 
might have committed the grossest offeuces against public justice 
and offences perfectly capable of being proved, merely because 
owing to surprise, accident, oversight, or unavoidable circumstances,* 
evidence of the offence was not, or could not be, produced before 
the Court at the same time that the offence was committed. 

It is, however, argued for the petitioner that the decision in 
Zemindar of Skagiri v. The Qaeen[ 1) was followed in Abdul Eha dar 
y, Meera 8aheh(^i>). The former ease is no doubt referred to in the 
latter, but without any reference to the fact that in the interval the 
law had been materially altered, nor was it necessary for the 
decision in Abdul Khadar v. Meera 8:iheb{2) to follow the decision 
in Zemindar of Sivaglri v. The Queen{l). 

The report in Abdul Khadar y, Meera 8 theh{i) i% very brief 
and imperfeeb, but there the sanction was revoked, because the 
document ^‘had not been given in evidence in the case,’ ^ and, 
therefore, no offence under sections 403 and 471, Indian Penal 
Code, had been committed. The approval of the decision in S/m- 
gJri Zemindar Y. The Qtie€n{l) (if it was approved) was a mere obiter 
dictum. It was not necessary for the decision of the ease then 
before the Court, nor was it, in fact, the ground of that decision 
and no reference was made to the change in the law made by Act 
X of 1882.^ 

We must, therefore, hold that that decision does not support the 
petitioner’s contention. 

In the recent case of Shashi Kumar Bey v. Shashi Kumar 
BeglZ] the view we have taken was expressly maintained with 
reference to the language of the present Criminal Procedure Code. 

We dismiss the petition, . . • 

---Ordered accordingly. ' 
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Xebrnary 5, 
July 20. 


APPELLATE CIVIL. 

Before Mr. Justice Subramauia Ayijar and Mr. Justiee Benson. 

® EANDITHAR (HisFENDAin' No. 3), Apeexiato,: 

v:- ■ ' V; ■: ®- 

NABAYANA EAU (Pxaintipe), EESfoiiDEsr.*- 

Eindu laic — Succesmn^.Eever8ionarij rights — Sider^s grandson — Maternal 
■■ uncle* s son, '' ■ ■■ ■ 

The plaintiff sned as the nearest reversionary heir of one Vasudeva deceased 
to obtain a declaration that certain alienations 'made by the widow (-^vho was 
defendant No. 1) in favour of defendant No. 2 was not binding on the reversion; 
Defendant No. 3 was the son of Vasndeva’s sistex'^s son, and xvas joined in the 
suit, becanse he claimed to be a nearer heir than the plaintiff who %Yas the sou 
of Vasndeva’s maternal nnole. 

’’Held, that both the plaintiff and defendant No. 3 -were athma bandhus of the 
deceased, but defendant No. 3 was the nearer reversionary heir. 

Appeal against tLe decree of V. Srinivasacliarlu> Subordinate 
Judge of Kumbafconam, in Original Suit No. 56 of 1894, 

Tbis was a suit brought for declarations that the plaintiff was 
the neai’est reversionary heir to the properties of Vasudeva Pandi- 
thar, late hushand of the first defendant ; and that the alienation 
of certain properties by the first to the second defendant under a, 
document dated the 18th February 1893, was invalid as against 
the plaintiff. 

The third defendant was added as a defendant, because he had 
asserted an interest in the properties of Vasudeva in Original Suit 
No. 47 of 1893 claiming to be Vasudeva^'s sister’s son’s son. 
The plaintiff denied that the third defendant wlus so related to 
Vasudeva, and contended that, even if this relationship be triie, his 
right was superior to that of the third defendant. 

The relationship of defendant No, 3 to the deceased Vasudeva 
was found to be as stated above and the plaintiff was found to bo 
the son of Vamdeva’s maternal unde. The main question there- 
fore in the suit was which of them was the nearer heir. As to this 
the Subordinate Judge said : — They both fall under the class of 
‘^^handhus and are also the athma bandhus of Vasudeva Pandi- 
thar. Plaintiff being also expressly named as one’s own bandhu 


r:v;; 

«*in the text of ' Vijaaneswara’ quoted ia Chapter 11, section 6, 
“ veree 1 of the Mitakshara. The contention of the plaintiff is that 
“ though the third defendant is a bandhn of his grandmotiier’s 
“brother, the latter was not the third defendant’s bandhn; and 
“ that, as they are thus not related as bandhus to each other and 
“that as he and Vasudeva Pandithar were related as such, he is 
the superior heir. That such a condition should exist, admits 
“of no doubt {Bahu Lalv. P«w(l)), and I find th^^ 

third defendant also fulfils it, Vasudeva being the pitru bandhu 
“ of the third defendant, he was a cognate of the third defendant’s 
“father. The son of a daughter of a sister was held in Z7ma?i^ 
“ Bahmhr v. Udui Cha>id(2) to be a bhandu of his grandmother’s 
“brother; and there can, therefore, be no doubt regarding the 
“ position of a sister’s son’s son. 

Both plaintiff and the third defendant are, therefore, the bandhus 
“ of late Vasudeva as the latter was of them, and they are therefore 
“ properly qualified to inherit. But the difficulty is, which of them 
“should be preferred. The Vakil for the third defendant reHed 
“ on the order of succession among cognates aeoordingto the Mitak- 
“ shara published in a recent work on the Hindu Law by J. TJ. 
“ Battaeharya, a native Hindu Lawyer of Bengal, in which a 
“ grandson of a sister is ranked JN'o. 7 as an athma bandhu eit; parte 
“ maternaHo whom the propositus is pitru bandhu, while the son 
“ of a maternal uncle comes under No. 16. But if the test of the 
“ last rule propounded in Mrtiusami v. Muttukumarasami{Z), viz , 

“ ‘ that, as between bandhus of the same class, the spiritual benefits 
they confer upon the propositus is, as stated in ‘ Viramitrodaya ’ 

“ ‘ a ground of preference if this test be appHed to the present 
“ ease, the plaintiff appears to me to be the preferable heir. 

“ According to the evidence of two priest Brahmans of the class to 
“ which these parties belong, who have been examined as the plain- 
“ tiff’s fourth witness and third defendant’s second witness, it is 
found that the plaintiff offers tarpanams to his paternal aunt and 
her son when he makes his daily Brahma Yeggiams and also on 
“ Mahaliam tarpanam occasions, while a sister’s grandson offers 
“ none to his father’s or mother’s maternal uncle on those or any 
“ other occasions. Again the son of a m.atemal uncle offers fune- 
ral oblauions to the maternal grandfather and great-grandfather 
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of the propositus, to whom the propositus himself offers similar 
“ oblations ; and the sister's grandson offers nothing to any com- 
“ mon ancestors of himself and the propositus. 

“ It was said that, according to a text of the ‘ Nimaya Sindhn,’ 
“ a work on the Hindn Law of rituals, which admittedly governs 
“ the class of Brahmans to which these parties belong, a sister’s son’s 
“ son is entitled to perform the funeral ceremonies of his grand- 
mother’s brother, while the son of a maternal uncle had no place 
“ given him for such performance in any text quoted in that work. 

“ Examining this, work, which had not been translated, with the 
“ aid of a Sanskrit pundit, I find that neither the son of a maternal 
“uncle nor the grandson of a sister have been named as persons 
“ entitled to perform such funeral obsequies. In the chapter re- 
“ lating to Srardah Prakaranam, 15 persons have been named as 
“ persons entitled to perform these ceremonies ; and of them, the 
“ sister’s son is the last:, a grandson of a sister is not named in it. 
“ In page 309 of this work (I refer to the one published in Deva- 
“nagiri oharaoter in 1892 hy Sridhai*a Sivalala) a text of ‘ Katja- 
“yana* in Madana Eatnam is quoted, which is as follows : — 

“ sister should be preferred to her sons. One who may be senior 
“ or junior should perform samasoaram to her brother. In their 
“ absence, a step-sister should do it. In the same way their sons 
“should do. 

“ In page 305 of the same work, this rule is further emphasised 
“in a text of ‘ Yajanavalkya' therein quoted,' which runs thus : 
“ eon, son’s son, son’s grandson putrikaputran, wife, brother, his 
“ son, father, mother, danghtor-in-law, sister, her son, sapindas, 
“ samanodakan, — these in their order, in the absence of those who 
“are named above them, are qualified to offer pindam. 

“ A quotation from ‘ Kala Bharisam ’ is made in page 310 of 
“the same work which substantially adopts the aforesaid rule with 
“ the addition that it introduces a daughter’s son after the putrika- 
“ pLitran and one who takes the heritage. But a littlo above in 
“ the page is given a text as follows : a daughter-in-law, son of a 
“ sister, his son, gnathi, sammandhis and bandhus should perform 
“ ceremonies to one dying sonless. 

“ It is this passage and this alone introduced the name of a 
“ sister’s son’s son and omitted that of the sister after the daughter’s 
“ son. It also adds after samanodakan, matha sapindan, matha 
“samanodakan, BisMa^ jttitiiwibk, aohariaB-> son-indaw and a fellow 
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“ student. It also puts the wife aftar matha saiBauodatan instead 
of before the brother. If this passage be correct and it is on 
this that the third defendant relies, it is some authority for the 
third defendant. But, having regard to the other texts quoted 
already, it rather appears that there is some mistake in the reading 
this passage. How the sister’s descendants come in even 
without their mother is not clear. Her name was expressly 
mentioned in all the slokas quoted above, and even a step-sister 
“ is given her place after the uterine sister, 

** If the term tat-putra should follow ‘ swasa’ with a ^ cha ’ also 
following it (/.e., swasacha tat-putra) the whole sloka becomes then 
consistent with the other passages already quoted, and it will 
then give the sister and her son alone the right to perform the 
ceremonies and not the son’s son also. This appears to agree also 
with a sloka quoted in the * Dharma Sindhu,’ which is an abstract 
of the bigger work called the ‘ Nirnaya Sindhu’ (see page 261 of 
* Dharma Sindhn ’ edited by Kristnajee Eamaohendra Sastri 
** Nanare in 1888). 

“ I hold for these reasons that this work is no authority either 
for one or the other party. But, upon other considerations 
^‘already cited, I think I may be justified in holding that the plain- 
has some preferential right in him, and that, at all- events, 
**Hs rights are not inferior to those of the third defendant.” 

In’ the result the Subordinate Judge passed a decree declaring 
that the alienations in question were not operative after the life- 
time of defendant No. 1. 

Defendant No. 8 preferred this appeal 
Sivasami Ayxjar for appellant. 

PaUabJiirarna Ayijar for respondent. 

Judgment. — This is a suit for a declaration that certain aliena^ 
tions made by the first defendant, the widow of one Vasudeva 
Pandithar, are not binding upon the plaintiff (respondent) as the 
nearest reversionary heir of Vasudeva. The third defendant 
(appellant) also claims to be Yasudeva’s nearest reversionary heir. 
There is no dispute in this Court as to the actual relationship of 
these parties to Vasudeva, The plaintiff is the son of the maternal 
uncle of Vasudeva, and the third defendant is his sister’s adopted 
son^s son. ■ 

As to the plaintiff, it is not denied that he belongs to the flx'st 
of the thi ee classes into .which bandhusi- or .cognate kindred entitled 
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to inheiii tlie estate of a deceased man, are diTidccl, tiz., liis own or 
athma bandlms, his father’s or pitni haadhus and his niotlior’s or 
matrii handhus, inasranch as the plaintiff is a relation of the exact 
description speciBeally mentioned by ‘ Vijimncswara ’ as an athma 
handhu (Mit ikshara, Chapter II, section VI, v. 1 ). As to the third 
defendant, the learned Vakil for the plaintiff urges that he is not 
Vasudeva’s athma handhu. But that lie is such a handhu seems to 
be necessaTily implied by the passage of the Mitaksliara cited above. 
For it lays down that the father's sister’s son, that !?, a descend- 
ant of even the paternal grandfather, is an athma bandu. IIow^ 
then can a bandlm, like the third defendant, who is able to trace liis 
relationship to the deceasnl owner through a nearer ancestor, viz., 
tho father, be held to he other than an athma bandha ? The plain- 
tiff’s objection on this point is, consecj[iiently, untenable. 

The substantial question for determination is Avliich of the two 
athma bandhus (whose rights arc admittedly not equal) lins tlie 
preferential -title to the estate of Vasudeva ? 

The plaintiff claim to such title was sought to be siippoi’tod by 
two arguments. The first argument was this ! — Vasudeva was the 
athma bandlm of tho plaintiff while he w^as only tho pitru bandlm 
of the third defendant ; and the plaintiff’s propinquity to Vasudeva 
should, therefore, be held to be greater than that wdiich subsisted 
between Vasudeva and the third defendant. No decision or autho- 
ritative text was, however, cited in support of this argument. 
Since the question here is as to the title of the plaintiff to come in 
as the heir of Vasudeva, not as to Vasudeva’s title to take the estate 
of the plaintiff, had the former been the survivor, the fact so much 
relied on on behalf of the plaintiff must bo treated as irrelevant 
to the exact point in issue, and, consequently, cannot be held to 
confer on the plaintiff a right to succeed in preference to the third 
defendant. 

The second argument on behalf of the plaintiff was that the 
third defendant could not, and did not, confer any religious bene- 
fit on Vasudeva, while the plaintiff could, and did, confer such 
benefit, and therefore the plaintiff had the bettor ebiim. 

In the argument this was discussed with rcforeiiec to Yasudova’s 
participation 'in the offeringaof cake and w^ater made periodically by 
the plamtiff to two of his paternal ancestors and also with lofor^-neo 
to the question W’hetier'Oither party or both were competent to per- 
for^m tthbpb^qnies.oi-Vafendeva absence of nearoi' relations. 



N’o'w^ with refereaoe^ to the first of the ahovementioned matterSj 
the plaintiff paternal grandfather and great grandfather, to whom 
he has to present oake and water at stated times, being YasudeTas 
'■maternal: grandfather and great grandfather, respeotivelj, .were^' as 
such, entitled to similar oblations from VasudeTa also, who conse- 
quently p.articipated in the offerings made bj the plaintiff to those 
common aiioestors. Ibat on the other hand as between the third 
defendant and Yasarleya, there was no possibility of similar parti- 
cipation, since none of the persons to w^hom the third defendant has 
to make offerings were entitled to like dnes from Vasudeva. 

Next, with reference to the second matter, viz., eligibility to 
perform the obsequies of Yasudeva, on behalf of the plaintiff no 
text expressly mentioning the son of the maternal nncle of a man 
as among those competent to celebrate that man^s funeral rites was 
cited. But on behalf of the third defendant, a text quoted in 
Kamalakara^s work on ceremonial law — the Nirnaya Sindhu — to 
the effect that a man^s sister’s son’s son is eligible to perform the 
exequial rites of that man w’'as relied on. The Subordinate Judge 
suggested that there was some mistake in the reading of the 
quotation in question. This view, however, seems to be scarcely 
well founded inasmuch as the principal circumstance relied on by 
the Subordinate Judge in favour of that view, viz., that no other 
known text refers similarly to the competency of a sister’s grand- 
son, is rather a slender foundation for the suggestion. 

In these circumstances it is not on the whole easy to lay down 
positively that, in a spiritual point of view, the difference between 
the two claimants is of a very pronounced character and that 
the plaintiff’s capacity ^to confer religious benefits upon Yasudeva 
decidedly preponderates. But granting, as the Subordinate Judge 
seemed disposed to hold, though not very confidently, that the 
plaintiff’s capacity is superior, does that give him a better title ? 
Now, though the doctrine of religious benefit has exercised very 
much influence upon many of the great writers on Hindu Law, yet 
it is now rightly recognized that Yijnaneswara as well as most of 
his followers put their system on a radically different basis. (See 
' Slayne’s Hindu Law, ’ Sections 9 and 468 to 478 and Siiba Singh 
V. Sarafrcm Kummr(^),) , 
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At the same time it must be admitted that a high authority of 
the same school— the Yiramitrodaya— has given countenance to 
the view that the doctrine of religious benefit is not without its 
applicability even under the Mitakshara system (Chapter II > Part 
I, Section 2, page 158). ('Q-olap Chander Sirearis TrauBlationf ) 
In the Allahabad case just referred to, Knox, J., seemed inclined 
to hold that the doctrine of the Viramitrodaya ia not entitled to any 
weight (pages 226—7), but Bannerji, J., is not inclined to go that 
length (page 229). In this Court the doctrine wa,s not long ago 
referred to, and relied on, in support of the proposition that, as 
between bandhus of the same class, a rule of preference may be 
found in the sphitual benefit which they confer (Mtitimami v. Midi a 
Kmnarcmmiii)) , It may, therefore, perhaps be unsafe to hold that 
the doctrine in question can never be resorted to in dealing with 
difficult questions arising under the Mitakshara Law and for the 
solution of which no definite rule is stated expressly or by impli- 
cation in the leading treatises of that school. But be this a® 
it may, there need be no hesitation whatever in saying that the 
doctrine ought not to be resorted to in derogation of the great 
principles pervading the Law of Inheritance under the Mitakshara 
system. The first of such principles is that the nearer line excludes 
the more remote. Applying it here, the plaintiff must doubtless 
fail, since he traces his right as a bandhu through Vasudeva’s 
grandfather (maternal), while the third defendant makes out his 
right through a nearer ancestor of Vasudeva, viz., his father. The 
learned Vakil for the plaintiff laid considerable stress on the fact 
that the plaintiff is the grandson of Vasudeva’s maternal grand- 
father, whereas the third defendant is the great grandson of 
V^asudeva^s father. But it is not easy to see how this difference in 
the respective relationship affects the question under consideration. 
Forj the competition here is not between persons descended from 
the same man, but between those who are seeking to establish their 
right through different persons, one of whom is unquestionably a 
nearer ancestor of the projpositm than the other and whose line 
consequently must take precedence. If a more familiar illustration 
in support of so elementary a proposition were necessary, it is suffi- 
cient to refer to the case' of a mto 'dying leaving a divided nephew 
and a divided uncle. The nephew excludes the uncle though the 

(X) X.LB., m, m X9 Mad.,- 40^. 
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former is more remoYed from tke father than the latter is from 
the grandfather of the propositm, the father and the grandfather 
being, of course, the respeetive common ancestors through whom the 
nephew and the uncle must respectively trace their right to inherit. 

Another fundamental principle of the law in favour of the third 
defendant’s preferable right is that among bandhus of a class those 
who are ex parte paterna take before bandhus exparie materna. It 
is scarcely necessary to point out that though the mother’s pro« 
pinqiiity to her son is under the Mitakshara greater than that of 
the father, yet in the language of the Saraswatbi Vilasa ^4he 
greater eligibility belongs to the mother alone, and not to the 
mother’s bhandhavas ” (Paragraph 598, ‘ Foulkes’s Translation’) 
and this Court’s ruling on the point in Sundrammal v. Rangasami 
Mudaliar(l) renders it superfluous to cite other authorities respect- 
ing it. 

On both the above grounds, therefore, it is perfectly clear that 
the third defendant is a nearer reversionary heir of Vasudeva than 
the plaintiff ; and as there was no allegation or proof of the 
existence of any circumstances which would entitle the plaintiff to 
maintain the declaratory suit as a remote reversioner, the suit 
must fail on this preliminary ground. 

The appeal is accordingly allowed, the decree of the Subordinate 
Judge is therefore reversed, and the suit dismissed with costs of 
the third defendant in this aud in the Lower Court, 


APPELLATE CIVIL. 

Before Mr, Justice Sihhramania Ayyar and Mr, Justice Benson, 
MUSTAXSHI AMMAL (Defefdaot No. 6), Appellant, 

V, 

KALIANAEAMA EATER (Plaintiff), Respondent.’^' 

Oivil Proseiure Code — Act IIV of 1882, ss. 317, 244-- PttrcJiase ly a hmamidar 
with funds belongmg to a joint Mindub family-^Right of member of family not 
being a party to henami transaction to sue for Ms share, 

A Hindu sued for partfoion of his share of the family property and obtained 
a decree which he partially executed. He then died without issue, leaYlug* 
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a widow. Th rest of the family remained nndividod, and the plaintifr ',vas 


Ammal born into it after the decree was. passed. Some of the members ot the farniij 
arranged for the purchase of the late decree-holder’s property with their 
eama^Hay^ke. money hsnami for them and for a similar purchase of other portions of the family 
property at Court-sales held a further execution of the decree. The plamfcifi now 
sued for partition of inter alia those portions of the family property which ho.d 
been the subject of the henar/ii transactions : 

Held, that the plaintiff was entitled to share thexein and was not precluded 
from asserting his right by Civil Procedure Code, section 2T4. or section 317. 


Appeal against the decree of V. Srinivasacliarhi, Siibordiiiato 
Judge of .KuDihakonam, in Original Suit No. 13 of 1894. 

The plaintiff, a minor^ sued by his next friend to reooYer one- 
fourth share of the j>roperties belonging to a joint Hindu family, 
consisting of himself, his three brothers, defendants Nos. 1 to 3, 
and the infant sons of defendants Nos. 2 and 3. 

The only question between the parties necessary to be men- 
tioned for the purposes of this report was the question between the 
plaintiff and the sixth defendant, which was raised on the follow- 
ing facts : — 

Another brother (Krishna Eow) of the plaintiff and defendants 
Nos. 1 to 3 had instituted a suit for partition against his father 
(now dead) and defendants Nos, 1 to 8, the present plaintiff at 
that time not having been born, and obtained a decree for one-fifth 
share in the family properties^ Krishna Eow obtained possession 
of certain properties under this decree, but, before the decree was 


fully satisfied, he died without issue, leaving a widow. The widow 


entered upon the properties which her husband had obtained under 
the decree. Some time after, the widow conveyed to the sixth 
defendant the properties obtained by her husband and all her 
interest in the decree in favour of her husband. The piircliaso by 
the sixth defendant v/as henami and the purchase money was pro- 
vided by the first and second defendants out of family funds. 
Subsequently the sixth defendant took out further execution of the 
partition decree in favour of Krishna Eow, and caused certain 
family properties to be sold in Court-sale and purchased them 
henamt with money provided by first and second defendants out 
■of family funds. The plaintiff was not a party to the benmm 
transactions. 

The sixth defendant denied that the transactions were henami^ 

^ and as to the.purchases 'm Gourt-sale relied on section S17, Oivil Pro« 

^ eedure Code<^‘ and contended that the question raised by plaintiff, , 




ought to lia^e been raised in ’execution proceedings under the 
decree in fayour of Krishna Kow. 

The Subordinate Judge then dealt with issues as follows:— 

Is the plaintifi entitled to a share in the disputed properties. 
— 1 mean such as w^ere bought in Court auction, — or is he barred 
from claiming it either by section S17 or section 244 of the Ciyil 
Procedure Code P These are the questions raised in the last two 
additional issues and they Avere raised on hehalf of the sixth de- 
fendant. It seems to me that, so far as the jneseiit plaintiff is 
concerned, neither of these sections apply to shut him out and 
bar him from recoA-ering bis share of the lands bought in this 
“ Court’s auction in the sixth defendant’s name. Though he w^as 
a party to the decree^ ho Avas no party to the arrangement by 
which this sham purchase was made in the sixth defendant’s 
name, and his object is not to set it aside as made in fraud of his 
rights as a member of the family to whom the purchase money 
l^'Jonged. Natesa v. Venhatramai/yan(l) is on all fours Avith the 
facts of these eases, and it was there held that section 317 would 
not operate as a bar. 

The PriA^y Council case in Bodh Sing Dood/ioorm .v. Gunesh 
“ G/mnder Sen(2), on which the sixth defendant’s vakil relies,' AA^as 
‘^ considered in the Madras ease aboA'e quoted, and AA^as distin- 
“ guished, and I cannot find it to apply to the present ease. 

“ In Monappa y. StirappalZ) the facts were that a purchaser in 
‘‘ a Court-sale acknowledged he AA’-as a henami piu'chaser and gave 
‘‘ up possession and after some time went to eject the true owner, 
‘‘ Avhen the true owner next sued, he sought to defend his posses- 
“ sioxi by relying on section 317. 

In such a ease too, the Court held that that section was no 
‘‘ bar and what do Ave find the facts here established ? The sixth 
“ defendant did not claim any right as purchaser, though proeeed- 
ings AAnre bad in her name, and she was only given possession 
not under the process of Court, but by the second defendant in 
fraud of plaintiff’s rights long after the sale. She cannot plead 
that the possession thus given her was had under her rights as 
Court purchaser and seek the protection afforded by section 817 
as against the plaintiff. 


(2) 19 . iB) inx, 230*. 
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'^The cases of Kanitah 8uldna y. Monohur Dm{l) and Si^bha 
Bibi Y. Eari Lai l)a8(2) also support the plaintiff, and although 
the former ease was dissented from by his Lordship the Chief 
Justice and Mr, Justice Handley in Eama Kurup r. Sndem{d ) ; 
it was said that so far as it related to section 317^ it was an 
'' obiter dictum, whether it was so or not, their Lordships did not 
consider the two earlier Madras eases reported in the sixth and 
elcYenth volumes and did not dissent from them. 

Section 244 of the Civil Procedure Code too cannot bar the 
present suit. It was contended that as the minor plaintiff was a 
“ party to the decree in execution of which these properties were 
“ sold ; if the sale was brought about improperly, he ought to 
apply under section 244 to have the sale set aside and not bring 
a separate suit. Reliance was placed on Prosunno Kumar 
Banyal v. Kali Las 8anyaI(Jb), Mohendro Narain Ohaturaj v. 
Gopal Mondiil{h), and KrUhnan v. Arumchalam{Q). It seems 
to me that the object of the present suit is not to set aside the 
** sale but to have it declared that the purchase made was henami, 
with the aid of family funds and also that all proceedings had 
under that decree were sham and colorable, inasmuch as that 
^‘decree had been discharged by payment made from family 
“ funds. The Madras ruling quoted is not in point. The question 
considered and decided in it was one which arose in relation to 
the execution of a decree whether some properties, in the hands 
of a representative of a judgment-debtor were or wera not liable 
for the same. 

In Mohendro Narain Chaturaj v. Gopal MonduI{p) it was cer- 
tainly held that ^ when circumstances affecting the validity of a 
** ^ sale in execution have been brought about by the fraud of one 
^ of the parties to the suit and give rise to a question between 
' these parties such as, apart from fraud, would lie within the 
^ provisions of section 244, a suit will not be to impeach the 
^ validity of the sale on the ground of such fraud ^ and ‘ that in 
^ such a ease, the judgment-debtor is entitled, whether the sale 

* has been confirmed or not, to make against the person guilty 

* of the fraud or accessary thereto, such application, if any^ 
under section .311 as he may be entitled to make, Ms time for 


(t) LhM., It Calo., 204 .- ’/ 21 Oalo., 519. (8) IIM., 16 Mad., 290. 

(4) W Oalo., .CBS.- ;■ m. (6) IX.B., 16 Mad., 447* 
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^ maMng it being computed from the time, when the fraud: first 
became known to him/ It was also held in the same case 
that * in oases in which the decree of the purchase is made 
benamij’ section 244 did not apply and a suit might be brought 
.■-/.to^cset aside the sale. 

** The present case falls under this last rule. Though the 
decree was not passed henami the transfer of it and all proceed- 
ings had under that transfer have been alleged and found to be 

henami. 

The Privy Council ruling in Prosunno Kumar Sanyal v. Kali 
Das 8anyal(l) does not further limit this rule. It simply held 
that even the rights of a stranger pmchaser must be enquired 
into under section 244 whenever that section applied/'' 
Defendant No. 6 preferred this appeal. 

Pattahhirama Ayyar and Mahadeva Ayyar for appellant. 
Krishmsami Ayyar for respondent. 

I J unaMmsT. — The Subordinate Judge has given excellent reasouB 
founded on clear documentary and oral evidence^ for bis conclusion 
that the transfers to the sixth defendant were henami for the family 
of the plaintiff and defendants Nos. 1 to 8. These reasons have not 
been shown to be incorrect in the argument before us. We concur 
in the finding of the Subordinate Judge on this issue. As to the 
effect of section 317 of the Civil Procedure Code with regard to 
the plaintiff’s right to maintain the present suit to recover his 
share of the family property, we observe that the present case 
is governed by the decision in Natesa v. Venkatramc/yyan{2). 
That case is exactly on all fours with the present case, and has 
1 not been overruled' or dissented from in the oases referred to by 
the appellant’s vakil Bama Kuriq) v. 8rtdevi(2)^ Sankunni Nayar 
‘ V. Narayanan Namhudri{4i)^ KumbaUnga Pillai v, ATiaj)utYa 
. Padiachi{5), 

! Lastly, on the finding that the sixth defendant was not the real 
I transferee of the decree, no question as to the effect of section 244, 
Civil Procedure Code, on the plaintiff’s right to maintain this 
^ suit can arise. We must, therefore, confirm the decree of the 
pubordinate Judge and dismiss this appeal with costs. 

p.) 19 Calc., 083. (2) 6 Mad., 135. (3) LL.E., 16 Mad., 290. 

(4) I, L.E., 17 Mad., 282. (6) LEE.;- 18 Had,, 436, 
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Before Bir Arthur J. E. Collins, Kl, Chief Justice, and 
Mr. Justice Shephard. 

PONNAMBALA PILLAI (PxAiaxrFp), Appellant, 


SUNDARAPPAYYAE (Dbfbitdant), Ebsponlbkt.^-' 

Bindu LaW’^Gonditional contract to sell family lands-— Birth of render asm 
before fvXtiUnent of condition, 

A Hindu entered into a contract to sell certain land, being* fannlj property 
o£ 'which, he was not in possession, as soon as possession should be obtained. 

' Before |>ossession was obtained a son was born to him. A decree for specific per- 
formance was passed and executed against him, the son not being brought on to 
the record. In a suit by, the son for partition of the property in question ; 

Held, that the plaintiff had an existing right in the property which w^as not 
bound by the decree and the subsequent proceedings, and that he was entitled to 
the relief sought. 

Bemhle : That a contract for sale of land made by a Hindu before a son is 
born to him is not binding on the son born before the transfer of the property 
takes place. 

Second appeal against the decree of T. M. Horsfalls District 
Judge of Tanjore, in Appeal Suit No. 255 of 1895, ooniirmmg the 
decree of T. Venkataramayya, .District MuB.si-ff of Kimibakonani; 
in Original Suit No* 422 of 1893. 

The plaintiff sued for partition and possession of a moiety of 
certain land together with mesne profits. The property in c|ues« 
lion had belonged to the family of the plaintiff. Ho bow^ever was . 
not born until' 1874, before which date certain traiiBaetions had 
been entered into between his father and uncle, since deoeased, 
and the present defendant. In 1872 the father and unde 
agreed to sell to defendant theix* .family laiids in a certain Til- 
lage including the property now in cpigstion, and later on in the ’ 
same year they executed a conveyance of so miieli of the pro-^ 
perty as was then in their possession, and therein expressed then 
willingness to execute a sale-deed in respect of’ the rest of the 
land, of which they' ■e:speot6d to get possession, as soon as that i 
' should" happen. Possession was obtained in 1877, but tho plaint- 1 
' iff 's father refused to convey, and a suit fox specifio performance I 
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was brought against him. In this suit to which the present plain-* 
tiff was not a partj^ a decree was passed as prayed, and in the 
result the land of wbioh partition is now sought was conveyed 
to defendant. 

It was not found that the sale was justified by circumstances 
of family necessity, but both the Lower Courts held that the 
plaintiff was not entitled to recover. The District Judge expressed 
the view that the transaction based on the contract of 1877 was 
inseparable from that of 1872 and was therefore binding on. the 
plaintiff who was not born at the last-mentioned date. 

The plaintiff preferred this appeal. 

The Acting AdmcaU^Qeneral (Hon’ble F, Bhashyam Ayi/angar) 
and for appellant. 

PaHahhirama Ayyar for respondent. 

Judgment. — The facts of this ease lie in a small compass and 
there was so little dispute about them that no issues of fact were 
raised in the Court cf First Instance. In 1872 before the birth of 
the plaintiff, his father together with his brother Saminada having 
certain debts to pay off entered into an oral contract with the 
defendant to sell to him their family Ian is in the village of Anak- 
kudi and their share of the palace in the same place for the sum 
of Es. 29,000. On the 10th May 1872 the vendors wrote to the 
defendant the letter marked XVIII. In it they say that three 
velies and odd have not yet been delivered into their possession 
under the Court decree and they ask the defendant to let the 
matter stand over and take a sale-deed in respect of the remaining 
properties for Es. 25,000, expressing their willingness to execute 
a sale iu respect of the said maniam punjah, &o., lands for a sum 
of Rs. 3,500 as soon as we get possession of the same/'" To this 
request the defendant acceded, and accordingly a conveyance in his 
favour was executed on the 12th May 1872, comprising the other 
lands included in the contract and expressed to be in consideration 
of the sum of Rs. 25,500, details of which are given in the doou- 
mmt. The proceedings in the partition suit referred to in the 
letter XVIIl are not before us. But it appears from the exhibits 
put in by the defendant (XIV and XV) that it was in May 1872 
uncertain what share of the punjah lands would fall to the vendors, 
and that, in the result, they did not get the lands which they 
expected to get. This did not happen till February 1877 before 
which date the plaintiff had been born and his father’s brother 
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had died. By that time the plaintiffs father had repented of his 
V* bargain and accordingly he refused to convey to the defendant the 
punjah lands of ■which -ho came into possesbion. The result of this 
conduct was a suit for specific performance brought by the present 
defendant. This litigation went on during 1880 and 1881 and 
ended in a decree against the plaintiff^s father. The plaintiff him- 
self was not joined in this suit, and it is quite impossible to hold, 
as was argued by the respondent’s valdl, that the plaintiff was in 
any way represented in the suit by his father. Now, in this suit 
instituted soon after the plaintiff came of age, he claims a moiety 
of the property conveyed to the defendant in pursuance of the 
decree for specific performance made against his father. The 
plaintiff^s case is that, inasunuch as he was born before the decree 
was passed or the conveyance executed, and the sale of the property 
was not necessitated hy the exigency -of any debt pressing on his 
father, he being by birth a coparcener with his father is entitled to 
repudiate the sale so far as his moiety is concerned. . The District 
Judge appears to have based his judgment in the defendant's 
favour on the ground that the sale was made under the original 
contract and that as the plaintiff was bound by the sale made on 
the ,12tli May 1872, so he must be bound by the further sale made 
' in pursuance of the same contract. It has not been found by 
either Court that there ■w’’as any necessity for the sale impeached 
bv the plaintiff. The defendant’s case must therefore be rested on 
the ground that a contract for sale made by a Hindu before a son 
is born to him is binding on the son notwithstanding that the 
latter is born before the transfer of the property takes place. No 
authority was cited for this position, and we do not think it can be 
maintained. The son of a Hindu on his birth becomes a coparee- 
nor with his father in respect of family property. This right of 
the son may he defeated, or rather is prevented from coming into 
existence, . by an alienation of the property made before the son’s 
birth. We are asked now to hold that a mere contract for sale 
operates as an alienation, and that in the suit which may be brought 
on that contract by the purchaser the son has no other defence 
than the father would have. In support of the argument reference 
is made to the doctrine of equity according to which the purchaser 
V under a contract Tor.' salh is for certain purposes regarded as the, 

^ owner of the property. , _ Jf, otherwise this doctrine has any applioa- '' 
lion we do not sep ho-wikcap. iiYail the defendant and alter the 
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fact tha,.t liis vendor’s interest* in. tke property was liaWe 
diminislied by the birth of a son. It is not as if the son claimed 
through the father. A purchaser in tlie position of the defendant 
before actual transfer of the property is in no worse position than 
the ptirehaser from a coparcener of an undefined share. As the 
latter takes subject to the chance of the vendor’s share being 
diminished before partition takes place, so a purchaser in the 
defendant's position, contracting with one whose interest is liable 
to diminution, must take subject to that liability. 

But the whole argument for the defendant rests on the assump- 
tion that the contract enforced by the suit of 1880 was the original 
contract of 1872. We think this is a complete mistake. On the 
acceptance of the offer made in the letter already mentioned a new 
contract with new incidents was effected with regard to the lands 
which the plaintiff father was not then in a position to deliver. 
In that new contract there was a condition which w5“asnot fulfilled 
until long after the plaintiff’s birth. It is impossible, therefore, to 
hold that at the date of his birth there was no property in existence 
to which the plaintiff’s right could attach. On the ground that 
the property of which partition has now been claimed had not 
passed from the family when the plaintiff was born, we must hold 
that the plaintiff is entitled to the decree for \vhich he asks. It is 
suggested that he ought to be put upon terms and that it should 
be assumed that his share of the purchase money came to his hands. 
This, however, is a point which ought to have been taken in the 
Court of First Instance and made the subject of an issue. It 
cannot be assumed that the plaintiff has become possessed of any 
part of the purchase money, and there is admittedly no evidence 
to support the observation made on the point by the District 
Judge. 

'* The decree must be reversed and a decree passed in favour of 
the plaintiff;' and the respondent must pay the costs in all the 
Courts. 
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APPELLATE CIVIL. 

Before Sir Arthur J. IT. Collins^ Et^ Chief Justice, and 
Mr. Justice Benson. 

SESHAMMAL IPLAiNTiFF)y.':PMmo3^EE^^;,^ 




MUNUSAM MUDALI (Defendant), Eespondent;^* 

F residency Small Cause Courts Act — Act XV of 1882, ss. 37, 38, G9 — Stating case 
on apjglication for a neiu trial. 

When, npon an application to the Presidency Small Cause Court for a new 
trial, the Judges differ in their opinion as to any question of law and the major- 
^ ity without ordering a new trial reverse the decree of the Judge who tried the 
suit, the Court is hound to state a case for the opinion of the High Court under 
section 69 of the Presidency Small Cause Courts Act. 

Petition tmder section 622 of the Code of Cml Prooedur© pray* 
ing the High Court to revise the decree of the Presidency Court 
of Small Causes, Madras, in suit No. 19335 of 1892. 

The plaintiff, the wife of the defendant, sued in the Presidency 
Small Cause Court to recover Es. 310 expended by her on the mar- 
riage of their daughter. The case was tried by the Chief Judge 
who gave the plaintiff a decree. The defendant on 30th Nov- 
ember 1894 applied to the Full Court for a new trial. The Chief 
Judge adhered to his view that the plaintiff was entitled to sue for 
the money expended, hat the other Judges of the Court held that 
the suit was not maintainable. In the result the Court reversed 
the decree of the Chief J udge. 

The plaintiff preferred this petition. 

Eot/iandaramai/?/ar ior -petitionei. 

BattabUrama Aijyar for res|)ondent. 

J TOGMENT. — The plaintiff sued in the Presidency Small Cause 
Court, and her claim was decreed by the Chief Judge. Under sec- 
tion 37 of the Act the defendant made an application for a new 
trial, and the Small Cause Court, consisting of the Chief Judge 
and two other Judges, heard the application, and in doing so went 
into the merits of the ease. The Chief Judge differed from Me 
colleagues on a point of law;,- and still maintained that the claim 
should be decreed, but his , colleagues taking a different view on 
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tte point of law, tEe Court ^reversed the decree passed by tlie 
Chief Judge and gave judgment for defendant with, costs. 

Plaintiff now puts in this revision petition under section 622, 
Civil Procedure Code, on the ground that, as the Judges differed 
on appoint of law, they were bound, under section 69 of the Presi- 
dency Small Cause Courts Act, to refer the case for the opinion 
of the High Court and either to reserve judgment or deliver 
a judgment contingent upon such opinion. 

We think the petition must be allowed. The provision of 
section 69 is imperative, it says ‘^If two or more Judges sit 
“ together in any suit . • . and differ in their opinion as to 
any question of law . . . the Small Cause Court shall 
draw up a statement of the facts of the ease, and refer such 
statement ... for the opinion of the ‘ High Court, and 
shall either reserve judgment or give judgment contingent upon 
^'such opm^on.’^ 

It is contended for the counter-petitioner that the difference of 
opinion now in question did not arise ‘‘in any suit,’"^ so as to come 
within the purview of section 69, but only on an application under 
section 37, and it is 'pointed out that it has been held in the oases 
of OaJcshoU V. The British India Steam Mavigation Gom^anyiX)^ 
Nussenmnjee v. Pursutum Doss{2), and Sail v. Joaehim(S)^ that 
the Small Cause Court cannot state a case for the opinion of 
the High Court on an application for a new trial under section 
37 of the Act. The fallacy in this argument lies in not obserV'- 
ing that in the present case the full SmaU Cause Court did more 
than consider the application for a new trial. Ho doubt the 
cases quoted are an authority for holding that, while the Court 
is considering whether a new trial shall be granted or not, section 
69 has no application, but, in our opinion, when the Court goes 
further and proceeds to deal afresh with the merits of the case^ 
it must he held that the new trial has been granted, and that 
the Court is thenceforward engaged in trying the suit. In 
all the above-quoted cases the apjplieation was rejected, so that 
section 69 could not, in any way, apply J but in the present ease 
though no separate order formally granting a new trial was made^ 
yet such new, trial was, by necessarjr implication, granted before 
the Court proceeded to re-hear the suit. The cases quoted are^ 
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therefore, no authority for the counter-petitioner’s contention. 
Indeed in every one . of, them it is assumed that, of a new trial 
had been granted, the reference to the High Court could properly 
have been raised, and we have no doubt, but that that assumption 
is correct. 

We must, therefore, set aside the revised decree of the Small 
Cause Court with costs, and direct that the suit be restored to its 
file, and be dealt with in accordance with law as laid down in sec- 
tion 69 of the Presidency Small Cause Courts Act. As the Chief 
Judge who was a party to the deeree'now set aside is absent on 
leave, but will shortly return, it is desirable that the case should 
not be taken up for reference until his return. 


APPELLATE CIVIL. 


Before Sir Arthur J. S. Collins, Et., Chief Justice, and 
Mr. Justice Benson. 


SINGA EEDDI OBALA EEDDI (Piaiotipf), ArrEiniifT, 


MADAVA EAIJ (Dbeendaih? No. 1), EEsrosUENi.® 


Civil procedure Code — Act XIV of 1882, ss. 32, 45, 46 — Dismissal of suit against one 
defendant without trial after first hearing^ 

Tiie plaintiff sued for damages for the infringement of certain hereditary 
rights claimed by him in connection with a temple. The first defendant was a 
magistrate and it was alleged as tllb cause of action against him that he had dis- 
obeyed the instructions of his superiors and played into the hands of the other 
defendants by passing an illegal order. After issues had been framed J'udge 
without trial dismissed the suit with costs against the first defendant : 

Held) that the order was illegal. 

Appeal against the order of W. G-. Underwood, District Judge of 
Cuddapah, in Original Suit No. 4 of 1895. 

The plaintiff claimed that he had hereditary rights, connected 
with the festivals of a certain temple, and ho sued for damages for 
the infringement of those rights. 

■ “i; Paragraphs 2, 3, 4 and 5 of tho plaint were as follows 

The second and third defendants who are Komatia induced 
the fourth defendant to /acq^^niesoe in their attempts to break the 
“ aboTomentioned time-honoured custom and invented, after their 
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recent accession to the office of Dharmakartaship of the temploj Eeddi 
frivolous and flimsy pretexts for disgracing the plaintiff/’ MadIy^ 

The first defendant, who was directed by the Deputy Magis- Sau, 
trate of J ammalmadugu Division to hold the scales evenly in 
this contentious state, disobeyed the plain instructions issued to 
“ Mm on 21st May 189 i and played himself into the hands of the 
“ other defendants by passing an illegal order on 25th May 1894 
“ authoriaing the conduct of the festivals interdicted in spite of the 
fact that no reconciliation had taken place.” 

“ When the minor plaintiff and his next friend appeared on 
“ the nighl: of the abovesaid 25th May 1894 at the Papagni river-^ 

“ bed on the occasion of Grarudotsavam and claimed the customary 
“ honours of Tomalai, the first defendant abused his oflicial authority 
“ and had them dragged by sheer force and thereby disgraced and 
' “ lowered them immensely in the eyes of the assembled multitude 
“ besides wounding their feelings. 

“ The wanton, malicious and vindictive refusal on the part of 
“ all defendants to render the customaiy honours to the plaintiff, 

“ was further aggravated by the high-handed, arbitrary and illegal 
“ proceedings of the first defendant and has resulted in the extreme 
“ disgrace to the highly respectable and wealthy family of the 
“plaintiff.” 

Defendant No. 1 filed a written statement denying the plain- 
tiff’s allegations as far as they affected him, and the District J udge, 
after issues were framed between the plaintiff and all the defend- 
ants.made the order now a^^pealed against by which the suit was 
dismissed against the first defendant in the following terms : — 

“ I think I am right in dismissing K. Madava Eau from this 
“ suit with costs. I do so accordingly. If he violated his powders 
“ as a magistrate, a case will undoubtedly lie against him. But 
“that has nothing to do with the present cause of action. The 
“ suit is wholly on the rights in the ceremonies, and it remains for 
“ the Court to decide if the dispute is wholly religious or a matter 
“ in wffiich a secular Court can take cognizance and decide the issues 
“ raised or whether the matter should be settled in the caste/’ 

The plaintiff preferred this appeal. 

Tiagarajajiyar for ‘'appellant. - . 

Mr. /. {?. SmdU for respondent. 

■JuDaMEXT.— We do not understand 'under what provision of ■' 

law the District Judge passed the order appealed against. Section 
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32, Civil Prooedure Code, gives the Court power to strike out the 



SingaEsdbi 04^^ vjivii rrooeuurt? wuuri; jjuwcji wu v/u.m di^d 

MabIva d^f^Edaat who has been improperly joined as a 

Eau, ps^rty, but that must he done ou or before the first hearing*. In 
the present case the order was not made until some time after the 
issues were settled. Agaiu if it appeared to the Oourt that the 
cause of action alleged against first defendant alone, and that alleged 
against him jointly with the other defendants, could not be con- 
veniently tried together, the Oourt might have proceeded under 
section 45, Civil Procedure Code, and have ordered the several 
causes of action to be tried separately; but (unless the parties 
otherwise agreed, which was not alleged in the present case} this 
power also could only be exercised before the first hearing. 

Lastly the first defendant might have a pplied under section 
46, Civil Procedure Code, to confine the suit to such cause or 
causes of action as could be conveniently tried together. The 
District Judge does not appear to have acted under this section ; 
for he has not confined the suit as contemplated by that section, 
hut has dismissed it all together with costs as against the first 
defendant. 

The District J udge has assigned no legal grounds for mating 
such an order, and we can discover none in the papers before us. 

We must, therefore, set aside thebrder of the District Judge 
and direct him to restore the suit as against this first defendant to 
his file, and proceed to dispose of it in accordance with law. 
Costs will abide and follow the result. 


APPELLATE CIVIL. 


Before Mr, Jiidice Subramcbniou Ayyar and Mr, Jmtice Bemon, 


EOLLANTA YIDA MANIKOTH ONAKKAN (PiAiOTii^), 

February 25. AppELLAISTT, 


TIRUYALIL EALANDAF ALIYAMMA A3fn othebs 
(Defendants), Eespondents.^ 

Givil Procedure Code— Act XIV of 1882, s, W7—Execuiw7% sale— Right to prom 
purchase henami, 

Oertam property was mortgaged in 1881 and again in 1882. In 1883 tbe 
interest of on© of the mortgagors in the property was brought to sale subject 


'Second. A|>paalJ?o. 1^31 of 1805. 
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the niortgag'es in execution of a decree against him, and ^'as x^nrchased by the 
assignor of defendant Xo. 6. In 1884 a decree for sale was obtained on the 
mortgage of IS82, neither defendant I^To* 6 nor his assignor having been brought 
on to the record. In execation of that decree the property now in question 
wag piircliased by the predecessor in title of the plaintiff who now brought this 
suit for redemption, ayerring that the purchase of 1883 Tvas henami for the 
/mortgagors.:' 

IIelc\ that the plaintiif was not debarred by Civil Procedure Code, section 317, 
from proving this averment. 

S.ECosTD 'APPEAL, against tiie decree' of A. Thompson, District 
of .North Malabar, in Appeal Snit No. 467 of, ,1894.,;,, .'affirming, the'' 
decree of A« Annas^mi Ay jar, District Mnnsif of Pamir, in 
Original Suit No. 17 of 1894. 

Suit to redeem a kanom, dated 22ad March 1881, and executed 
in favour of defendant No. h In February 1882 the mortgagors 
hypothecated certain property including the property now in 
suit to one Kunju Narayanan Nambiar, who obtained a decree for 
sale in 1884. In July 1885 in execution of that decree the pro- 
perty was brought to sale, and that portion of it which was now 
in question was purchased by defendant No, 5, who in October 
1888 transferred his rights therein to the ' plaintiff’s sister. The 
plaintiff^s sister subsequently died and this suit was brought by 
the plaintiff as her representative and as the karnavan of the 
tarwad. Meanwhile, viz., in 1883, in^ execution of a decree against 
one of the mortgago.rs, Ills interest in the property now in question 
was brought to sale subject to the mortgages of 1881 and 1882, 
and was purchased by one Bama Kurup who assigned his right in 
1888 to the present defendant No. 6, bnt he was not made a party 
to the suit in which the decree for sale was paasecl. The plaintiff 
now averred that Eama Kurup had purchased henami for the two 
mortgagors. This averment the District Munsif held could not be 
entertained with reference to Civil Procedure Code, section 317; 
and as the ijlamtii! objected to oppoittinity being given to defend- 
ant No. G’ of redeeming the mortgage of 1882, he dismissed the 
suit. His decree was affirmed' on, appeal by the District Judge. 
The plaintiff preferred, this second appeal, 

' Mr. E-mImm and ' 

Byni EamJ/iar for 'respondent, Nq.',6; ’■ ' 

Ordeb.— T i :0 plaintiff is the. assignee of the rights of a pur- 
chaser in a Court-sale held in 1885,;:und^r a decree obtained in 
1884 upon the hypothecation '(exhibit, '':,(3jVlated 23id 'February 
1882). The sixth defendant {respondent)-purclias€d the right,’ title 
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and interest of' apparently one of the mortgagors (in exhibit 0) 
in exeoution of a Small Cause Court decree in 188oj but was not 
made a party to the suit' on exhibit 0. The qiiestion is whether 
th© plaintiff is entitled, to show 'that; the sixth defendant purchased 
bendmi for the mortgagors in 0. ' ' ■Both the Lower Courts ha¥e held 
that he is not so entitled. IJnder the purchase in the suit or 
exhibit C, the plaintiff has acquired the rights not only of the 
mortgagors, whatever they were in 1885^ hut also the rights of the 
mortgagee under exhibit 0, as they stood on its date, viz., 23rd 
February 1882. It is contended for the respondent that under 
section 317, Civil Procedure Code, as iiiterpreted in lia77ia Rurup 
V, Sridevi{l)f no person, under any circumstances, may prove that 
the certified auction purchaser “was not the real purchaser; but 
this is opposed to the conclusions arrived at in Natem v. Vcnkat- 
ramayyan{^)^ and Ramahrishnappa v. AdinarayanaiZ), In the 
former it was held that section 317 does not bar the son of 
a Hindu father from proving in a suit for partition that the 
certified purchaser was acting benmni for the father. In the latter 
it was held that a person who did not claim under the benami 
purchaser was not precluded by section 317 from showing the real 
character of the purchase* There can be no doubt hut that the 
mortgagee under exhibit C, as a person not claiming under either 
of the parties to the hencmi purchase, was entitled in the suit 
instituted by him on the mortgage to show, if necessary, the true 
nature of the purchase. 

Consequently, the present plaintiff, as occujiyiBg his place, is 
equally so entitled. 

We must, therefore, ask the District Judge to find whether the 
purchase by the sixth defendant wm bemmi for the mortgagors as 
alleged on behalf of plaintiff. If the finding on the above issue 
is in favour of the sixth dcfeiidant, w'e will ask the District Judge 
to find further whether ilie sixth defendant acquired by his pur- ' 

■ chase the right of' both the mortgagors (Nambiars) or. only of ono ii 
of them against whom the decree wns passed 

^ Fresh evidence may be taken on these issues on both sides. 
^^inding is to he-, returned within two months of receipt of this ’ ! 
■order, and seven d'ays'wiil he > allowed for filing objections' after ' 

, notice of the i'oeeipt:.of :ihe finding haa been posted up In this Court. ; 

W 290.^ 6 Maci, 180, (8) I.L.IL, 8 Had,, Sll- 
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Before Sir Arthur J. IL Oollins, Kt., Chief JusfAce, and 
^r. Justice Benson. 

NAEASIMMA OHAEIAE (PiAiiTTiFF), Petitioites, 


Legal Practitioners Act — Act XVIII of 1879, s. 28 — Oral agreement for pleader^s 
remuneration — Criminal Proceedings — Qaaiitum meruit.’^ 

A pleader was retained by an accused person to conduct his defence. The 
accused did not pay the agreed fee and the plaintiff whereupon declined to 
conduct his defence. The defendant who was one of the accused, then undertook 
orally to pay the fee, but failed to do so after the plaintiff had conducted the 
defence of both accused persons. The plaintiff now sued the defendant to 
recover the agreed amount .* 

Edd, that, under Legal Practitioners Act, section 28, the plaintiff was not 
entitled to recover on the contract, but that he was entitled to recover reasonable 
remuneration for the services rendered by him. 

Petition under section 25 of the Pronneial Small Cause Courts Act 
praying the High Court to revise the decree of .K. Srishnama- 
chariar, District Munsif of Madura, in Small Cause Suit No. 1480 
of 1896. 

The plaintiff was a First-grade Pleader, and he sued to recover 
Es. 25 under the following ciroumstanoes. One Mathuranayagam 
Pillai retained the plaintiff to defend him in a criminal case, but 
failed to pay his fee whereupon the plaintiff refused to appear for 
him. Thereupon the defendant, who was also on his trial in the 
same case, undertook to pay the plaintiff Es. 25, the fee agreed 
to be paid by Mathuranayagam Pillai. Belying upon this under- 
taking the plaintiff conducted the defence, but the defendant failed 
to pay the amount for which this suit was accordingly brought. 

The District Munsif dismissed the suit; holding, with reference 
to Legal Praotitioners Act, sections 28 and 29, and Sundararaja 
Afijangar v. PaitanatJmsami Temr{l)^ that the claim could not be 
supported on the oral contract alleged by him ; and he expressing 
the opinion that, under the circumstances, the plaintiff was not 
entitled to bring this suit to recover quantum meruit^ and declined 
to consider the plaintiff’s claim on that footing. 
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Ma/iadeva for petitioner. 

Srirangachariar for respondent, 

Judgment.— We agree, with the District Munsif that section 28 
of the Legal Practitioners .. Act is applicable. The plaintiff may, 
however, recover reasonable reimineratiun for the work done by 
him for the benefit of the client on the pria,eiple qimntum meruii^ 
Etishnasami r, Kesava{l). 

f:":; ;Th0.'Dist™^ Mnnsif '.refused to. go into this qnasiioa on,,the„ 

ground that the person benefited, vk., the second defendant, in 
the criminal case, was no party to the present suit. We observe, 
^however, that the plaintiff would not have gone into Court at all 
but for the guarantee given by the first defendant, and the latter 
would have been in that case undefended. The first defendant 
then derived benefit from the plaintiff going into Court to defend 
him and the second defendant jointly, think, therefore, that 
the plaintiff may recover reasonable remuneration for the services 
he imdered; W therefore set aside the decree of the District 
Munsif With costs and direct him to restore the suit to his file atid 
dispose of it on the merits. 


APPELLATE OIYIL. 

Before Sir Arthur J. E, Collins^ Et., Chief Justiee, and 
Mr. Justice Benson. 

DEYU (Petitiokeb), 

Appellant, 


KANDULA SIVAEAMAYYA (OoraTF.E-PETmoNEii), 
Ebbpondbnt.^' 

Civil Procedure XIF 0 / 1882, 243, ^S^—Btcuy of execution fowling mit 

let'ween decreeMder and judgmenUdeUor-^ Stay of execution refvsed'-’-Apfeah 
An appeal lies from an order refusing stay of execution under Civil Procedure 
Code, section 243, pending a suit between a cleoree-bolder and liis Judgment-debtor. 

Appeal against the order of H. R. Fanner, District Judge of 
Vizagapatam^ in Miscellaneous Petition No. 78 of 1896. 


? in Original Suit No. 11 
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of 1883j praying that the execution' of the decree in that suit be 
stayed pending disposal of a suit instituted by him against the 
.decree-holder.' 

Jiidge in Ms order said Under the ' ciroum-'' 
stances I resoi?e to refuse to stay execution absolutely ' under 
section 24.85 but^ at the request of counter-petitioner’s pleader, a 
montii’s time will be given him to apply to the High Court . . 

. . If no orders staying execution are received from the High 

Court within a month and if no farther time be granted exeou- 
ticn will proceed.’’ 

The judgmont-debtor preferred this appeal 

Mr, Achm and R, Sahraymnia Ayyar for appellant. 

Bainackandm Ban Sa/ieb for respondent. 

JuDGMEKT. — A preliminary 'objection is taken on the ground 
that the order appealed against was passed under section 243 
of the Civil Procedure Code, and that no appeal lies against 
such an order. We do not think that this contention can be 
upheld. Poilowing the reasoning and the rulings in the cases 
of GhazUUn v. Fahrr Bakh^h[l)^ Kassa Mai v. OQyz{2)^ SUel <§• Go. 
y# L^hchamoyi 0/iOtvdhrain{S)^ we hold that an appeal lies. We 
therefore disallow the preliminary objection. 

As to the merits, the District Judge states that he does not 
consider that the appellant will have diiBeulty in recovering any 
gum that may now be paid over to the respondent in execution 
of the decree. The decree was passed as long ago as 1883. We 
dismiss this appeal with costs. 
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APPELLATE CIVIL. 


Before Mr. Justice Subramania Ayyar and Mr. Justice Boddam. 
EANGAYYA APPA RAU ’(pLAiKTiirE),, Appellaot, 

KAM-ESWARA RAU Axn Anothee (Defexbants), Bespoxdexts.^ 

Registration. Act — Act III of 1877, s. 17— Deedl 0 / relinquishment ly tenant to 
land-^holder. 

An instrument by which a tenant in a zamindari, in consideration of ths 
zamindar waiTing his right to arrears of rent accrued due, relinqnishes the land 


1896. 

October 29.* 
November 6. 


(1) LL,E., 7 All., 78. (2) ^ I.Ii.R., 10 All., 880. , ■ ‘ (3) ' LL.R., 13 Calc,, 111. " 

^ Second Appeal NOi -923 of ,1805.,- ' . v',/ 
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to him, ii not admissible in eyidenee, nnless it is registered in acoordanoa with 
law, although it may have been drawn up and delivered to the eervants of the 
zamindar before he had signified his consent to waive his right to the arrears. 

Second appeal against tiie decree of E. A. llwin, Acting 
District Judge of Kistna, in Appeal Suit No. 1567 of 1893j affirm- 
ing tlie decree of M. Venkataratnam, Acting District Munsif of 
Q-udivada, in Original Suit No. 160 of 1892. 

Plaintiff was a zamindar and he sued for a declaration of Hs 
title to, and for possession of, certain land forming part of the 
zamindari, of which defendant No. 1 had been in possession as 
tenant. It appeared that the tenant, having fallen into difficul- 
ties, executed a document on the 20th June 1888 addressed to the 
plaintiff in the following terms : — “ To the zamindar, &c., relinquish- 
‘*ment report put in by Govindarazulu Kameswara Ran, culti- 
vator of Gurazada. Being unable to cultivate the 16 acres 84 
cents of dry land and 7 acres and 87 cents of wet land, 24 acres 
and 72 cents in all, which I have been cultivating in the village 
of Gurazada, and, finding it inconvenient to pay the arrears on it, 
I have relinquished the right to the Sirkar (ie,, the zamindar), 
** I agree to the removal of that land from the village accounts in 
‘‘ my name for fasli 1298 and to your disposing of the same at 
‘‘ your pleasure without my having anything to do with the arrears 
** of Rs. 600 and odd due thereon. This relinquishment report is 
put in with consent.^’ Subsequently defendant No. 1 executed in 
favour of defendant No. 2 a mortgage of the land in question upon 
which a decree was obtained by the mortgagee in Original Suit 
No. 176 of 1889, and in execution of the decree the land was 
brought to sale and part of it was purchased by the decree-holder. 

The plaintiff^s case was that the instrument - of mortgage did 
not represent a real transaction and that the proceedings in the 
previous suit were collusive. The instrument of 1888 was un** 
registered. On that ground the District Munsif declined to receive 
it in evidence and dismissed the suit. His decision was upheld on 
appeal by the District Judge. 

The plaintiff preferred this second appeal. 

Sundara Ayyar and Mamasubba Ayyar for appellant. 

Pdttabkirama Ayyar for respondents. 

Judgment.— I f the document in question was nothing more 
than a mere relinquishment 'presentedby 'a tenant, the first defend* 
ant, to his landlord, the plaintiff, under section 12 of Act Till of 
BBS, which a^uthorisei the - former to relinquish his holding .at. the- 
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end of any reyenxie year by a writing signed in the presence of iun<iayya 
witnesses irrespectiye of the wishes of the landlord in the matter, 
there can be no doubt that the document did not require to be Kameswaia 
registered under section 17 of the Indian Eegistration Act, But 
that the document was one given for a consideration which moved 
from the plaintiff to the first defendant, viz., the waiver by the 
former of his right to the arrears of rent amounting to Es, 600 
due at the time of the relinquishment is clear from the terms of the 
instrument itself. It is true that the passage in the plaint, upon 
which stress was laid on behalf of the plaintiff, suggests that the 
paper in question had been delivered to the servants of the plaintiff 
before he signified his consent to forego his claim to the 600 rupees. 

But neither the fact that the plaintiff accepted the first defendant’s 
offer only after the paper, which was to operate as evidence of the 
relinquishment, had been put into the hands of his servants, nor the 
circumstance that the acceptance was not in writing is at all 
material. The moment the offer was accepted the paper which 
had been parted with by the first defendant conditionally, as it 
were, became fully operative between the parties to the arrange- 
ment and extinguished the interests which the first defendant haff 
as a tenant. Therefore the conclusion of the Lower Courts that the 
relinquishment was not a mere abandonment under section 12 of 
the Eent Recoveiy Actlby the first defendant of his right to occupy 
the land, bot a contract between him and the plaintifi, which fell 
within section 17 of the Eegistration Act, and which was, therefore, 
inadmissible for want of registration, appears to us to be correct* 

The second appeal fails and is dismissed with costs* 


APPELLATE CIVIL. 

Before Mr » Jmtice Subramania Ayyar and Mr* JusUce BavieL 
^ KEISHNASAMI AYYANG-AE (Plaiotipe), LvmuAm, 


1896. 

December 4. 




- , •; EANGA AYYAISGAB (Befbkdaisx),; 

Qiml Frocee^tive Cede — Act XIV of 1882, l^S^Adjustment of decren oiU of 
(Joiirt— Agreement not certified td:Oo%rt^Action for damages. 

A decree for parti tio 3 i o£ faiaily property was passed in favour of two plaintiffs. 
One of tlie plaintiffs having died before execution, a question arose between the 

. * AppeiarHo. 220'of'I89l>* ’ , : 
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snrviror and one of fho defendants as to tlie desolation of his interest, and the 
decision was in favour of the survmng plaintiff. The contending parties made an 
arrangement according to which some of the land 3;"epre sen ting tlie share of the 
deceased plaintiff should be given to the defendant. This agreement was not 
certified to the Court and the decree was executed at the instance of tlu=i surviving 
plaintiff who subseqnently refused to give effect to the arrangemeni. The then 
defendant now sued in the alternative for possession of the land awarded to him 
or for damages ; 

Beld, (1) that the plaintiff’s claim for the land was not maintainable i 

(2) that the claim for damages for breach of the agTcernent was main™ 

tainable. 

Appeal against tlie decree of V, Srinivasacliai'in, Subordinate 
Judge of Kumbakonam, in Original Suit No. 56 of 1893, 

The plaintiff was the brother of defendant No. and it 
appeared that their'father" and defendant No. 1 broiiglit Original 
Suit No. 22 of 1884 for partition of the family property against 
the present plaintiff and another copareeneib and the plaintiffs 
therein obtained a decree for a two- sixth share. Before the decree 
was executed, the father died, and a question arose as to whether 
the surviving plaintiff was entitled to the whole of the two-sixth 
share, and this question was decided in his favour. The present 
plaintiff unsaccessfully appealed to the High Court. Afterwards, 
the decision of the Lower Coui^t haying been affirmed by 
the High Court the present ^plaintiff and his brother agreed to 
submit the matter to the arbitration of one Virasami Ayyangar, 
under whose award given on 2Srd June 1S88, the plaintiff’s 
present claim arose. This transaction was not certified to the 
Court, but it was brought to its notice with a view of procuring a 
stay of execution. Execution however took place notwithstanding, 
as there was a contest as to the nature of the agreement; and tlie 
present defendant since failed to give effect to the arrangement. 
The Subordinate Judge' dismissed the suit now brought by the 
plaintiff for the land awarded to him aiijl in the alternatiyo for 
damages. 

The plaintiff preferred this appeal. 
liamacJiandra Ecm Saheb for appellant. 

Scmlxtran Nayar and Sanharmiamyana Bmtri for respondent, 
Jtogmbnt.— I n so far as/ehe plaintiff hi ciaiin is inacie for lands 
adjudged to the defendant in Original Suit No. 22 of 1884, it is 
not sustainable in tho face of that adjudioatioii. 

But as to "the 'Claim for damages for breach ol the alleged 
agreement, the suit is ■ not' barred {flmmghava v. SubbakhaQ.) 
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and MaJlamma v. VcnJ:appa{l)). If the Suhordinate Jadge in his XEisur^AsAafi 
orders in execution of the decree in the previous suit had decided 
that there was no agreement as alleged, that decision would no 
doubt have operated as a bar by 7^es judicata to this suit which is 
based upon that agreement. We find, however, that there was no 
such decision. The agreement was set up simply for the purpose 
of staying execution until the arrangements under the agree- 
ment were ripe for being certified to the Court in adjustment of 
the decree. The Subordinate Judge proceeded with the exe- 
cution of the decree, not because he . found that there was no 
agreement, but, on the other hand, because there were disputes as 
to the nature of the agreement. Neither party applied under 
section 258 of the Code of Civil Procedure to have an agreement 
certified, and there was no order under that section. The case of 
Gummy ya v. Vudayappai^Z) does not therefore apply. 

W^e must accordingly reverse the decree of the Lower Court and 
remand the suit for trial according to law in so far as the claim for 
damages is concerned. The suit as a suit for delivery of lands is 
dismissed. Costs to abide and follow the result. 


APPELLATE CIYIL. 


Before Mr, Justice Subramania Ayyar and Mr. Justice Benson. 


NITYANANBA PATNAYUDU axb othees (Plaintiffs), 

ArPiLLANTS, 


February 5* 


SEI EADHA OHEEANA BEG and others (BEFENDANTs)j 
Ee^ponbents.'^' 

Mortgage-^Interest ^ post diem * — Limitation. 

A mortgagee is entitled to interest jiost diem, if there is nothing in the document 
to indicate that the parties did not intend that interest should be paid after tb© 
due date. 

Appeal against the decree of E. H.^Shipley^ Acting District 
Judge of G-anjam, in Original Suit No. 40 of 1894. 

Suit to recover principal and interest due on a mortgage bond^ 
dated 16th April 1880, and executed by defendants Nos. 1 and 2 
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Nityananda in fayonr of plaintiffs Nos. 1 and 2, and tte father deceased of 
PATNAYUDtj pia^iiitiff No. 3. The mortgage, omitting parties and parcels, was 
Sri Eadha in the following terms : — 

an adjustment of account made this day in respect 
*'of the registered deed executed hy us and in favour of your 
father, late Eaghunadha Patnayudu Garn, on 26th March 1875, 
'‘and also the deed executed by us both in favour of Nitya- 
‘‘nanda Patnayudu Gam and Brajuvasi Patnayudu Gam, 
among you, on 14th June 1879, the amount found due is 
"Es. 2,453~9“‘0. This day we have borrowed from you in cash 
" Es. 46-7-0 on account of our household expenses. For the total 
"Es. 2,500 (two thousand five hundred rupees) we have executed 
" and given this deed. With interest at Ee. 0-12-0 per cenA per 
" mensem, we will pay off the principal and the interest in eight 
years from this date, in accordance with the terms shown herein 
"below. The interest amount due up to the 15th of Palgmia 
" Suddham of each year, we will pay on that full moon date alone. 

" That, and also, if we pay Es. 300 or any amount less than 
"that on that same date, this we will cause to be credited on the 
"schedule of boundaries hereto annexed. We will not demand 
" counter-interest for the amount we pay for the principal and 
" interest. We will not contend that we have made any paynaahls 
" vouched in any other manner than by liaviiig the payment noted 
" on the schedule of boundaries referred to above. If we fail to pay 
" the interest amount due up to the loth of Palguna Suddham of 
" each year as mentioned above and commit default in respect of the 
" mstalinent, then, setting aside the interest settled of Ee, 0-12-0 
" per cent, per mensem, we will pay interest on the principal from 
" the date of default at the rate of Es. 1-8-0 per cent, per men- 
" sein. The amount of principal and interest, which shall be found 
" to be due at the end of the eight years’ term of this deed, will be 
" paid fully on that fixed date alone by either of us, by means of 
" the mortgaged property and our other property, and the pay- 
'ment will be caused to be entered on the list of boundaries 
" annexed hereto and this deed will be taken back. As security 
"herefor have been mortgaged to you and put in youi- possession 
" together with their appurtenances the dry land about acres 5-0, 

" and wet lands acres- 100-0, • total acres 105-0. So until the 
" amount of this deed is discharged, wo will not mortgage whether 
^'limply or with posBcisifin^yor sell or do any such, thing to any ■ 


other person. We as well as our heirs shall be responsible in 
this regard. Excepting to you the mortgaged property is not 
already under mortgage to others for money borrowed from 
them.^^ 

The following issues w^-ero among others raised in the ease 

Is plaintiff’s claim time-barred in whole or in part ? 

Are plaintiffs entitled to interest after the duo date as 
damages or otherwise ? 

Did defendants make a valid tender to plaintiffs of any 
sum or sums of mone^?' under the suit bond? If so. of 
how much and under what circumstances ? 

To what relief are plaintiffs entitled ? 

The District Judge held that the claim for interest under the 
document w^as barred by the three years^ rule. He also held that 
the plaintiffs were entitled apart from the law^ of limitation to 
no interest 2 ^ 0 Ht diem. As to this he in.ade inter alia the following 
observations •: — 

The plaintiffs’ claim diem interest, as of right, and^ 
Becondly^ they plead that it is an indulgence which the Court 
should grant them. So far as the latter point is concerned, 
I would refuse to allow them any interest betw'een the due 
date and tbe date of the plaint. They have waited six years 
before suing the defendants, they refused to give them any 
statement of accounts, and I think it is sufficiently clear that 
they have let the debt run on as long as they dared, merely with 
a view to harassing the defendants and getting good interest 
on their money. I am strongly of opinion that they should 
have immediately, on the expiry of the due date, given defend- 
ants notice that as the debt was not paid, the property would 
be attached. It does not lie with them to plead that they are 
entitled to damages for money Ijing idle wffien it is through 
their own. default that it has lain so long idle. 

As regards the legality of such a claim, there are two cases 
quoted: — Badi Bihi Sahihal v. 8ami PiUai{l) and Gopaludu v. 
Venkatarainam{2). From these, twm. rulings, I gather that 
unless there is a stipulation to pay interest after due date, it 
cannot be claimed except as damages, and that such stipulation 
‘‘may be express or implied. In the present case I hold that 
‘‘ there is no such stipulation. On the contrary, there is a distinct 
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agreement that the interest and the principal are to be repaid on 
^‘^aoertain date by means of the mortgaged, and, if necessary j 
other property. That is to say, that if the money is not paid on 
the due date, the mortgagees are to foreclose and recover the 
debt out of the sale-proceeds of the property. I do not hold it 
possible to read into this agreement any stipulation regarding 
pod diem interest. The terminus ad qiieni is distinctly expressed 
*‘and no other construction can be put upon the words of the 
<‘bond. The plaintiff^s claim that the bond makes provision for 
*^post interest is therefore rejected, and as the due date was 
in the year 1888, any claim for post diem interest as damages is 
barred. I therefore decide the third issue against the plaintiff. 

I distinguish between principal and interest, I find tliat the 
principal, i.e,, Es. 2,500 is not barred. The time bar is 12 years 
and the suit was brought within time. As to interest, it is a 
different matter. The last instalment of interest fell due on the 
17th April 1888, and the question is whether the time bar is 
12 years or 3 years. 

The pleader for the . plaintiff argues that when the due date 
arrived and neither the balance of interest nor the principal was 
paid, the two sums principal and interest were merged and 
became one homogeneous debt. But from this view I dissent* 
** I hold that, for the purpose of considering what the time bar is, 
the two sums must be kept quite distinct, and this view is 
corroborated by the plaint itself. In the statement of claim the 
*^last item is Es. 1,429-11 for interest at 9 per cent, per annum 
“ from 16th April 1888 to 24th August 1894. This is calculated 
as the principal of Es. 2,500, but, if the interest had merged in 
the principal in the due date, the sum on which post diem 
"‘interest would be calculated would be Es. 2,500 + Es. 211-4 + 
‘‘ Es. 3,187-8. 

“ The limit within which a suit lies for money payable for 
‘"interest upon money due is 3 years— Sohedule II, article 63, 
‘‘ Limitation Act.^^ 

In the result the District J adge passed a decree for the prinoi* 
pal only without the interest with the ordinary directions for sale 
in default of payment. 

Plaintiffs preferred this appeal. 

^aitahhirama Ayyar for appellants. 

^ Mir# • 
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J UDaMEOT,— There is nothing in the docnment to indicate that js’ityananda 

the parties did not intend that interest should be paid after the 

expiration of the eight years, within which the principal was to be Radha 

T 1 ^ , , Ch-eeana , 

repaid, and we must, therefore, hold, having regard to the ordinary Deo. 

expectations of parties who enter into transactions of this kind, 

that it was the intention of the parties in this case that interest 

should continue to be paid until the liquidation of the debt. 

This is in accordance, with the principles laid down in the recent 

Privy Council Case Mailtura Das v. Baja Narindar Bahadur Fal{l) 

which is now the authoritative guide on the question oipost diem 

: interest,. 

We must allow the appeal with costs in . both Courts and 
modify the decree by allowing interest at the rate of 18 per cent, 
from the date of default up to 16th April 1888, and thereafter 
at 9 per cent, per annum up to the date of the Lower Court’s 
decree, and further interest on the whole amount at the rate of 6 
per cent, till payment. Credit should be given for the amount 
paid towards interest by the defendants as found by the District 
Judge. There will he the usual order for sale in default of 
payment within six months from this date. 


APPELLATE CIVIL. 

Before Mr. Justice Muttusaml Ayyar and Mr. Justice Wilkinson. 

SANKAEANNAEAYAN.IH (Dei^’exdakt No. 11), Appelxaxt, 

V. 

ANANTHANAEAYANAYYxiN axd others (Plaintiffs ato 
Defendants Nos. 1 to 9), Bespondents,'^' 

Civil Frocedure Code — Act XIV of 1882, s, ^2'— Joinder of parties — Change 
in character of suit, 

Ib an ejeofcmenfc suit by a landlord against bis tenant, tbe Court should not 
bringonto the record the person from whom the plaintiff holds the land, nor 
persons claiming to hold it from a third party, nor such third party. 

(1) L.B„ 23 I. A., 138. , 

^ Second Appeal Ko. 1737 of 1891. ' 

In Second Appeals Hos, ^ 668 and 1403- of ,.1896 preferred against the decree 
of the Subordinate Judge of Calicut in Appeal Suit; 'iTo.. 417 of 1893 judgment 
was delivered by Davies and Bodeam, was follows, ■ ''"v;' : 
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Second APPEAL against the decree of V.P. DeEozario, Subordinate 
Judge of South Malabar, ^ in Aj^peal Suit No. 1052 of 1890, 
affirming the decree of V. Eamasastri, District Mxinsif of Palgha,t, 
in Original Suit No. 419 of 1888. 

Plaintif! sued to recoYer possession of certain land with arrears 
of rent on the defendants removing the improvements effected 
by them. 

The District Munsif passed a decree as prayed, which was 
affirmed on appeal by the Subordinate Judge. 

Paragraph No. 18 of the District Munsif s judgment referred 
to by Wilkinosn, J., was as follows : — 

In the first written statement the defendants Nos. 2 to 6 and 9 
‘‘ set np their own right over the plaint property. But in the seoond. 

petition put in by them, they stated holding under the eleventh 
'' defendant's family, but without specifying on what right they 
‘ ' held under him. Plaintiffs’ twenty- eighth witness, who is the first 
defendant in the cognate suit No. 425 of 1888, admits that, after 
consulting with the eleventh defendant, he put in a similar peti- 
“ tion in that suit relinquishiug his own right and setting up 
holding under the eleventh defendant without specifying the 
“nature of the right (vicleM, P. No. 3177 of 1888). This fact 
“ shows that at the time that'petition was put in, that defendant 
“ and the eleventh defendant had not made up their minds as to the 
“ naMre of tlie right which the former was to set up. Exhibits A-90 
“ and A-91 are decree and judgment in a suit similar to the present 
“ one brought to recover a Eudiyirup included in the Saswathom 
“deed. Vella, the second defendant, in that suit is the demisee 
“ under exhibit 16. But he set up his own right and made no 
“ mention whatever of holding on Janom under the eleventh de- 
“ fenclant. These facts are strong enough to disprove the genuine- 
“ness of exhibits 15 and 16. Exhibit 8, the alleged Marupattam 
“ of 1014, relates to a house different from those of these two suits. 
“ Vein Nair, j)lamtiffs’ seventeenth vvitness, the alleged demisee 
“ under exhibit 8, disowns the kanom and claims the property as 
“ his own jenm. The, lands forming the eastern and northern 

Judgment.— These second appeals are only on qnesi icms of fact, and mosfc, 
therefore, be dismissed with costs - 

This case is another illustration' of the objectionable practice in Malabar con- 
demned by Mr. Justice TOHn'son in his judgment, with which we thoroughly 
a^ee in becond Appeal Mo. - of 1891. In order that the practice may 
put a stop to, that 
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boundary in exhibit 8 are described to be the eleventh defendant's 
“jenm. But plaintiffs' twenty-sixth witness' vakil Sankunni 
“ Nair claims them as his own." 

The further facts of the case appear sufficiently for the purposes 
of this report from the judgment of Mr. Justice Wilkinson. 

Smidara Ayyar for appellant. 

I^aitahhirama^Aytjar 

Wilkinson, J. — I reserved judgment in this ease not on 
account of any point of law which recj[uired further considera- 
tion, for upon the facts found the second appeal must fail ; but 
because the case seemed to me at the hearing to be a typical in- 
stance of a class of cases which are too common in Malabar in 
which an ordinary suit • between landlord and tenant valued at a 
few rupees, is allowed to be converted into a suit in w’^hich the title 
to extensive properties is determined. On further examination I 
find that the present is a remarkable case of that nature. The 
value of the suit was Es. 20 and the stamp duty paid Es. 1-8-0* 
The first plaintiff instituted the suit in 1888 to recover, with arrears 
of rent from 1882, a paramha leased by first plaintiff's deceased 
brother in February 1874 under a registered Pattam chit to the 
first and eighth defendants. 'I'hese, viz,, first plaintiff and first and 
eighth defendants were the only necessary parties to the suit, but for 
some reason or other the sons and grandsons of defendants Nos. 1 
8 and were also made parties with the usual result. The lessees did 
not appear, but their sons and grandsons did, and they denied the 
letting and plaintiff's right to the paramha, and claimed the 
property as their own. It appears, however {vide paragraph 18 of 
Munsiff^s judgment), that subsequently these defendants were 
got at by the eleventh defendant, and at his instigation they put 
in a petition stating that they held under him, but carefully” omitted 
to specify under what right they held. The first plantiff proved 
the letting sued upon, and the District Munsiff granted him a 
decree. The Appellate Court, however, remanded the suit with 
directions to make the jenmi under whom plaintiff held on Saswa- 
thorn tenure and the jenmi set up by the lessees' sons and grandsons, 
parties and to try the question of title* This was done, and, 
after a protracted litigation, the plaintiff's title has been declared. 
I cannot imagine a more monstrous case. A question of title to 
property of very considerable value has been decided in a suit by 
a lessoi: against a lessee under a' registered‘:deed, the eseeution ,o| 
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Saneaean which was not denied by the lessees, and which was proved beyond 
Haeayanan iouU by the lessor. The sons and grandsons of the lessees 
Anantha- ^-ere iinpioperly made parties in the first instance, and still more 
improperly, "were allowed to change their defence in the course of 
the suit, and to set np a person w^ho is now shown to have no sort 
of right, and whose lease-deed is found to he a forgery. The suit 
is one of 1888, It has occupied the time and attention of three 
Courts and has been pending for four years. The eleventh de- 
fendant has been allowed to obtain a decision as to his title at a 
cost of eight annas or so, and the stamp revenue has been ruthlessly 
defrauded. The case ought not to have been converted from a 
suit of one character into a suit of an entirely different character. 
The sons and grandsons and their spurious landlord should have 
been referred to a separate suit for a decision of the question of 
title. It is nothing less than a scandal that cases should be tried 
in the manner in which this has been. 

Both Courts have found that the lease sued on was granted, 
that the land is held under it, that second plaintiff under whom 
first plaintiff holds on Saswathom right is the jenmi, and that 
the Marupattam on which appellant relies is a recent fabrication. 
There are no grounds for this second appeal, which is dismissed 
with costs. 

liifuTTUSAMi Ayyae, J. — I am also of opinion that upon the 
facts found, the decision of the Judge is right, and that there are 
no grounds for interference in second appeal. 


1896. 

November 
2, 12. 


APPELLATE CIVIL. 

before Mr. JuBiice Subramania Ayyaf and Jfr. Justice Boddmn^ 

PAEAMANANBA DAS Am ahothee (Ooukteb-Fetitiohies), 

■ ArrULLANTS. 




UBil 

iiliiSillliii 


MAHABEEE D03SJI (Petitioxee), Eespokdbmt/^ ! ' 

Civil Proc&dure Code—Aci XIV of 1882, ss. 2d4, 257 (o^^Uejnesenfative of judg- 
menUdehtor — Agreement for satisfaction of juclgmenUdeht 

A money decree was passed against a rsamindar by the High Court in 1889, 
audit was transferred ; to the :.nistiiet Court for ©xecntion. The deorea-holder 
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aUached and prepared to bring to sale certain villages of the jndgment-dobtor. 
These villages were included in a mortgage subsequently executed by the judg- 
ment-debtor in favour of third parties. Both before and after the mortgage the 
decree -holder received from the zamiudar cex'tain sums in consideration of his 
agreeing to postponements of the sale ^ also it was agreed between them at a data 
subsequent to the mortgage that interest should be computed at a higher rate 
I than that provided by the decree. Subsequently the decree-holder sought to 

bring tho land to sale, and in computing the amount then due gave credit for 
none of the sums so received and calculated interest at the enhanced rate. The 
mortgagee objected tbat the computation was erroneous in both these respects 
and the District Judge upheld his objection. Tho judgment-debtor took no 
part in the contest : 

Hddy (1) that the mortgagee was a representative of the judgment-debtor 
within the meaning of Civil Procedure Code, section 244, and that an appeal lay 
against the order of District Judge j 

(2) that the District Court not being the Court which passed the 
decree had no power to sanction the agreements under section 257 (a), and the 
decision was right. 

Appeal against the order of E. J. Sewell, Acting District Judge 
of North Areot, passed on Miscellaneous Petition No. 93 of 1894. 

This was an application in execution of the decree of the High 
Court on its original side in Civil Suit No. 194 of 1883 whioh 
had been transferred to the District Court of North Areot for 
execution. 

The decree in question was a money decree passed on 20th 
September 1883 against the Zamindar of Oarvetnagaram and his 
eldest son ; and in execution, the deoreo-'holder obtained a warrant 
of attachment of certain villages, and a notice of sa,le was given. 
The order for sale was made on 8th September 1884. On tho 
2nd December of the same jear the judgment-debtor mortgaged 
with possession the land in question to the present petitioners, and 
the sale in execution was repeatedly postponed by arrangement 
between the decree-holder and the judgment-debtor. Finally the 
sale was fixed for the l5th February 1894. On the previous day, 
the present petition was preferred by the mortgagee, who alleged 
that, in the interval, the decree had been discharged, and he prayed 
that the attachment bo raised or that the sale should only be 
made subject to his rights under the mortgage, Tho petition was 
I' . put in under Civil Procedure Oo'de^'; sections 275 and 278. The 
District Judge held that section 278 was inapplicable for tho 
reason that the petitioner had no interest in the property at tho 
date of attachment which was in April 1884. As to section 275 
, . he^ expressed the opinion that actioti. should .he ^ taken under' it only: 
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before the proclamation of sale was issued ; but he cleeided that the 
Court should issue a fresh proclamation of sole under section 287 
and that, before doing so, it should ascertain tho amount remaining 
due under the decree, on the information available, whether from 
the mortgagee or from any one else. He accordingly proceeded 
to mate that inquiry. The amount asserted hy the decree" 
holder to be due was arrived at by computing interest on the 
principal sum at the rate of 12 per cent, in accordance with an 
agreement made with the judgment-debtor in July 1885 instead 
of at the rate of 6 per cent, as provided in the decree. Moreover, 
credit was not given for certain sums paid hy the judgment- 
debtor to procure the consent of the decree-holder to the various 
adjournments of the sale above referred to. None of these 
arrangements having, as it was alleged, been sanctioned by the 
Court, the petitioner contended that all the amounts received in 
accordance therewith should be credited in discharge of the claim 
under the decree. As to this the Judge said : — 

“ The Zamindar (defendant) and the plaintiff |)ut in a joint 
“application on the 13th July 1885 (Miscellaneous Petition No. 
“135 of 1885), stating that the defendant had paid Es. 2,000 
“towards the amount due, that Es» 19,961 remained due, which 
“defendant undertook to pay to plaintiff before July 29th 1885 
“with interest at 12 per cent, per annum and that in default 
“the attached property should be put up to auction without 
“ fresh sale notice, and the petition asked that the sale should be 
“ adjourned to July 29th. The order on the petition is not signed^ 
“but consists of the word ^ ordered^ and tho date July 15th, 
“ 1885. The writing is that of Mr. H. T. Knox, wEo was then 
“ District Judge, and the office order book hoars the same order 
“ ■with his initials. I am of opinion that this cannot he taken to 
“ be a sanction of an agreement to pay interest at 12 per cent. 
“ instead of the 6 per cent, ordered in the decree* There is not 
“ the smallest mention of the fact that the rate agreed upon is a 
“ different rate to that in tho decree, nor was tliei’e anything what* 
“ever to attract the attention of the Judge (Mr. Knox) to the 
“ fact so as to lead him to call for and look at the decree. There is 
“ no request for sanction of the arrangement, nor is any section at 
“all quoted for the application as required by the Eules of Prac-« 
“ tice. The sole request is for an adjournment of the sale to July 
the ^gi^eement bein^’, recited as 'a reason for the .grant of 
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adjoiimment. It seems to mo quite clear that there was no 
sanction of the agreement at all. Even if it were held that it 
** was indirectly approved, the approval only extended up to July 
29th, the agreement being only for adjournment until then and 
it being expressly stated that no further time is to be given 
beyond July 29 bh. On July 29th5 another application was put 
in (Miscellaneous Petition 160 of 1885). This time, section 291^ 
Civil Proceduro Code, was quoted, the petition is distinctly 
^'for adjournment of sale and for that only, and no further 
reference is made to the rate of interest to be charged. But 
thenceforward interest at 1 per cent, is claimed in all the exe- 
oution applications. The next question is whether the District 
“Court of North Arcot could sanction any such agreement. It 
“ is necessary to consider this question in connection with the 
“ sums paid from time to time for postponement. The question 
“ of fact, in connection with them, is not quite so clear. In some 
“ of them, the payment is not alleged to he in consideration of 
“ postponement. Whether it ever was would be a question of 
“ fact on which' evidence might have to he taken. But if the 
“District Court had no power to sanction such payments for 
“ postponement, it is not necessary to inquire whether in fact it did 
“ so or not. Now, the Court which passed the decree was the High 
“Court; the decree was transferred for execution to the District 
“Court of North Arcot. The High Court certainly did not 
“ sanction these agreements. Petitioner contends that the District 
“ Court had no power to sanction them, '.rhe counter-petitioner 
“ contends that the Court had power under section 228, Civil 
“Procedure Code. The petitioner contends that the sanction 
“ of the arrangement did, in fact, alter the decree, and that a 
“ decree can only be altered under section 206 or 210, Civil Pro- 
“ cedure Code. The contention is no doubt right, and it seems 
“to me that to enforce, under the decree, the provisions as to 12 
“ per cent, interest, instead of the 6 per cent, allowed under the 
“ decree, was not executing, hut altering the decree. The case 
“as to any sums agreed to be paid for adjournment is different. 
“ To recover such sums in execution of the decree would no doubt 
“ be to alter the decree. If that is proposed to be done, I have 
“ no doubt that it is wrong. But the petitioner goes further and 
“ contends that all such sums must he credited in satisfaction of 
decree. : ItdS: not contended ''were* sb_ paid by 
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tlie Zamindar, bat it is contended tbat^ under tbe last clausa 
'' of section 257 (a)^ they must be so applied^ because paid in 
contraYention of the terms of the section ; and they are in con* 
trayention, because the agreement to pay them was not sanctioned 
by the proper Court. Everything turns, therefore, upon the 
question whether the phrase ^ Court which passed the decree/ 
section 257 (a) is to bo strictly interpreted and confined to its 
“ literal meaning, or whether section 228 may be held to give such 
powers to the Court to which the decree is transferred for 
execution.’’ 

In conclusion he said*: — I am of opinion that the District 
Court had no authority to grant time under section 257 (a). It 
“follows, therefore, that any amounts paid in consideration of 
“ such postponements must, under the second and third clauses of 
“section 257 (a), be applied in satisfaction of the judgment-debt/^ 

The result was that the decree-holder was found to have been 
overpaid, and it was ordered that no sale proclamation be issued. 

The decree-holder preferred this appeal. 

The A dimate-^ General (Hon. Mr, Spring Branson) Eanga Ran 
and Ranian-uja Chariar for appellants. 

Bhashyam Ayyangar and Gopalasami Ayyangar for respondent. 

Judgment. — No doubt in Jagat Narain v. Jag Rup(l) Oldfield, 
J., observed that the word representative in section 244, Civil 
Procedure Code, has no more extended meaning than, heir, devisee 
or executor. But, in Badri Narain v. Jai Ekhen Das(2), Edge, 
0. J., and Banerji, J., give strong reasons for holding that the 
term in question has in the context a wider signification. Accord- 
ingly when a person purchased mortgaged property from the 
mortgagor after a decree had been obtained against him by the 
mortgagee for the enforcement of the latter’s right such purchaser 
was held by the Calcutta and Allahabad Courts to be within the 
meaning of section 244 {a) ‘ representative ’ of the mortgagor, 
defendant {Gour Snndar Lahiri y. IlemGJmnder Ohoudhury{S) 
and Janki Prasad v, Ulfat AU{4:)). 

This being so, it is difficult to distinguish on principle the case 
of the respondent here from the decisions just cited, Eor, though, 
m the present instance, the appellants’ decree against the Eaja, in 


,( 1 ) ■ : 


‘.( 2 ) XL.E., 16X11, 4183. 
v,.(4) 16 411, 284, 
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execution of which the questions in dispute have arisen, was for 
money only, yet as at the time the respondent obtained from the 
Eaja the taluk on mortgage, the property had been attached on 
account of the appellants’ decree ; the respondent who holds the 
mortgage which is subject to the said lien, must be held to stand 
in a position substantially similar to that occupied by the pur- 
chasers of the equity of redemption after the mortgage decrees in 
the Calcutta and Allahabad cases referred to above. 

The contention, therefore, that the respondent is not a repre- 
sentative of the judgment-debtor, the Raja, within the meaning 
of section 244 and the preliminary obj ection founded thereon that 
no appeal lies are, in our opinion, unsustainable. 

The next question argued is whether the North Arcot District 
Court had power to sanction agreements of the kind referred to in 
section 257 (a) of the Civil Procedure Code. Clearly it had not, 
inasmuch as it was not the Court which passed the decree. The 
words of the section absolutely confine the power to grant the 
sanction to Courts which pass the decree. 

The view taken by the District Judge on this point is right. 

The appeal fails and is dismissed with costs. 


APPELLATE CRIMINAL. 

Before Sir Arthur J. II, Collins^ Chief Justice^ and 
Mr, Justice Benson, 

GUEEN-EMPEESS 

t?. 

SESHADEI AYYANGAE.^ 

Ofimiihal procedure Code — Act X of 1882, s. 487 — Judicial proceedings, 

A Magistrate, who has refused to set aside an order sanctioning a prosecution 
on the charge o£ perjury, has no jurisdiction under Onmiual Procedure Code, 
lection 487 , to try the case himself. 

Appeal under section 417 of the Code of Orimmal Procedure 
against the Judgment of acquittal passed in Criminal Appeal No. 
9 of 1896. 


Onmiuftl Appeis.1 
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The accused was charged under section 193, Indian Penal Oodoj 
for giving false evidence in a judicial proceeding. 

The Joint Magistrate of North Aroot, having previously rejected 
an application preferred to him for the revocation of the sanction, 
given under Criminal Procedure Code, section 195, by the Magis- 
trate before whom the offence was alleged to have been committed, 
tried the case and convicted the accused, who thereupon appealed 
to the Sessions Court. The Sessions Judge held with reference to 
section 487 of the Code of Criminal Procedure and In re Madkub 
Vbunder Moziundar v. Novodeep Clmnder Pmdit[l) that the Joint 
Magistrate under the circumstances had no jurisdiction to try the 
case. He accordingly set aside the conviction and acquitted the. 
accused. 

This appeal was preferred on behalf of Government. 

The Acting Publle Prosemior (Mr. N, Siihramanyam) for the 
Crown. 

Seshagiri Ayyar for accused. 

JuDGMENF. — The order of the High Court, dated 28th January 
1896, on which the appellant relies, was passed mainly on the 
ground that there had been undue delay in making the application 
for transfer. Section 487, Criminal Procedure Code, was not 
referred to in the petition then before the High Court, nor in the 
order of the High Court, and was apparently not considered. 

On the merits we think that it is impossible to say that an 
order whether original or appellate granting or refusing or revok- 
ing sanction under section 195, Criminal Procedure Code, is not 
a ‘‘Judicial proceeding ’’ as defined in section 4 of the Act, and 
looking to the wide terms “ brought under his notice used in 
section 487, we are of opinion that the Magistrate who declined 
to revoke the sanction was precluded from himself trying the case. 

The Sessions Judge was, therefore, right in ordering anew 
trial. We dismiss this appeal. 


(1) 16 Calc., 121. 
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APPELLATE CRIMINxiL. 

Before Sir Arthur J. H, ColUns^ Chief Justice^ and 
Mr. Justice Shephard. 

QUEEN»EMPBESS 

f. 

SUBRAMANIA AYYAR,^- 

UaiVway Act — Act rXo/lS90, s, IIZ— Excess chareje and fare recovemhle as a fine 
— Magistrate not competent to impose imprisonment in default — Fine — Imprison^ 
meyit. 

Section 113^ subsection (4), (1) of the Indian Bailway Act (IX of 1890), 
wHcb directs that, on failure to pay on demand excess charge and fare when due, 
the amount shall, on application, be recovered by a Magistrate as if it were a 
fine, does nofc authorise tho Magistrate to impose imprisonment in default. The 
excess charge and 'fare referred to in the section [is not a fine, though it may 
be recovered as such. 

Case reported for tlie orders of the High Court under section 488 
of the Code of Criminal Procedure by A. E. 0. Stuart, District 
Magistrate of South Arcot. 

The case was stated as follows : “ A passenger named Subra- 
mania Ayyar was found in a third-class Railway carriage of the 
South Indian Railway train, ISTo. 14, at the Chidambaram Rail- 
way Station on the night of the 12th July last. The Station 
master forwarded the passenger to the Station-house Officer of 
the place with a letter requesting the latter to collect the Railway 
fare from the passenger and send the amount to him. The 
Station-house Officer sent the passenger with the letter of the 
Stationmaster to the Stationary Sub-Magistrate of Chidambaram. 
The Sub-Magistrate took up tho case . under section 118 of the 
Railway Act 9 of 1890, and examined the passenger who repre- 
sonted that he had purchased a ticket at Mayavaram for Ohidam- 
baram, and that on his way he was robbed of his bag containing 
money and the ticket, and that he knew nobody who would stand 
surety for him at Chidambaram where he was a stranger. The 
Sub-Magistrate believed the passenger, and having obtained bis 
•‘alleged address released him on his own bond for Es. 20 
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conditiotial on his appoa ranee at Chidainharam on 18th. July 
1896. The passenger, however, failed to appear again, A 
distress warrant was issued by the Sub-Magistrate to collect the 
amount due, but the warrant was returned with an endorsement 
'' that the passenger was not to be found in the place mentioned. 
'' The Sub-Magistrate reported the facts to the authorities of the 
'' South Indian Eailway Company, who represented to me that the 
'' Sub-Magistrate's procedure was irregular. When the Sub- 
Magistrate was called upon to explain, he seeks to justify his 
'' procedure by saying that sections 64 to 67 of the Indian Penal 
Code do not apply to the cases contemplated by section 118 of 
the Eailway Act, and that he had no power to award imprison- 
meat in default of payment of the amount* His view of the 
“ case is apparently suj>ported by the rulings of the Bombay High 
Court in Q^ueen- Empress v. Kutrapa{l), That ruHng appears to 
have been arrived at by tlieir Lordships with some hesitation, and 
^^as the point is one of considerable general importance, it seems 
desirable that an authoritative ruling of the Madras High Court 
for the guidance of the Magistracy of this Presidency should be 
“obtained. Should it be definitely settled that imprisonment 
“ cannot he awarded in default of the payment of the excess charge 
“ and fare thoagh the law expressly enacts that this sum shall he 
“ recovered ‘ as if it were a fine imposed/ the commission of frauds 
upon Eailway Companies, as in the present ease, will bo greatly 
“ facilitated." 

The Public Prosecuior (Mr. Powell) for the Crown. 

Rmm Rtm for the accused. 

Oeder. — We agree with the decision in the Bombay case, 
Qiteen^Pmprees v. irutra2)a(l) . We decline to interfere. 


( 1 ) 18 440 . 
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APPELLATE CRIMINAL. 

Before Sir Arthur J. 11. Collins , Kt,, Chief Judice, and 
Mr. Justice Shejihard. 

QUEEN-BMPEESS 

i\ 

KANAPPA PILLAI.* 

Criminal Procedure Code— -Act X o/1882, s, 202— Reference of cases to the Police for 

enquiry. 

A Magistrate can send a case for enquiry by the Police under Criminal Pro-* 
cednre Code, section 202, 011I3’ when for reasons stated by him ho distrnsts the 
truth of the complaint. In cases where the accused is a member of the Police 
force, it is generally better that the enqniry should be prosecuted by a Magistrate. 

Petition nnder sections 435 and 439 of the Code of Criminal 
Procedure, praying the High Court to revise the proceedings of 
A. W. B. Higgens, District Magistrate of Tinnevellj, in Calendar 
Case No. 11 of 1897. 

The accused was an Inspector of Police and the District Magis- 
trate, in the proceedings sought to be revised, sent the case for 
enqniry to the Superintendent of Police without himself expressing 
any opinion as to the truth of the complaint. This procedure was 
in accordance with a rule w^hich had previously been issued by 
the District Magistrate for the guidance of the magistracy of the 
district in like cases. 

The complainant preferred this petition. 

Mr. Wedderbimi for petitioner, 

J UDGMENT. — The District Magistrate does not appear to have 
given any reasons for distrusting the^ truth of the complaint and 
sending the case for enquiry to the Superintendent of Police. 
We infer that he acted upon the view expressed in paragraph 4 of 
liis own circular No. 557, dated 18th April 1895. We are of 
opinion tliat the rule there laid down is illegal, as section 202 of 
the Code directs the Magistrate to send a case for enquiry by the 
Police only when he distrusts the truth of the complaint, and it 
requires the Magistrate to give his reasons. The terms of the 
fourth paragraph of the District Magistrate's circular actually over- 
ride the provisions of the Criminal Procedure Code, section 202* 

' ^ Crimiaal Eevisiort Oaso'Ho. ’ 180 ?, 
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The orders of the Police are not binding on the magistracy. 

We axe further of opinion that great caution should be shown 
in sending, for investigation by the Police, charges against mem- 
bers of that force. In such cases it would generally be better that 
the enquiry should be prosecuted by a Magistrate. 

The District Magistrate is directed to proceed with the ease 
according to law. 

Ordered accordingly. 


APPELLATE CRIMINAL. 

before Mr. Justice Sutranmiia Ayyar and Mr. Justice Benson, 

aUEBN-lMPEESS 

v. 

SINNAI QOUNDAN and others.* 

Criminal Frccedure Code — Aci X of 1882, s. 203 — Dufy of Magistrate to examine 
witnesses for tUe coinplainanU 

When a case has not been disposed of under Criminal Procedure Code, section 
203, and the complainant’s witnesses have been summoned, the Magistrate is 
bound to examine the witnesses tendered by the complainant, and is not entitled 
to acquit the accused on a consideration of the complainant’s statement alone. 

Case reported for the orders of the High Court nnder section 438 
of the Code of Criminal Procedure hy H. Bradley^ District Magis- 
trate of Ooimhatore* 

In this case the accused were charged before the Sub-Magis- 
trate of Palladam with the oifences of forcible rescue of cattle 
being taken to the pound, assault^ and criminal intimidation. 
The Suh-Magistrate summoned the witnesses named by the com- 
plainant, hut examined the complainant alone and then acquitted 
the accused. 

The Public Prosecuto?' (Mr. Poivell) for the Crown. 

Yenkatasubbayyctr for accused, 

Oedeb* — I nasmuch as the ease was not disposed of under section 
203, Criminal Procedure Oode^ but summonses were issued to the 
complainant^s witnesses, the Magistrate was not at ..liberty, as he 
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assumes^ to ^^stop the ease whenever he liked/^ He was bound 
to examine the witnesses tendered by the complainant before 
acquitting the accused. This the Magistrate admits he did not do. 
We must, therefore, set aside the acquittal and order a re-triaL 
We observe that the Magistrate, though he issued summonses 
to the eomplainant^s witnesses, did not examine them, but acquitted 
the accused on a consideration of the complainant^s statement 
alone. It is not clear why this unusual and illegal procedure was 
followed. Having regard to it and to the fact that the Magis- 
trate has formed a decided opinion in the ease before hearing the 
evidence for the prosecution, we direct that the District Magistrate 
do transfer the ease for trial to some other Magistrate, 


Before Mr, Justice Subrarncmia Ayyar and Mr, Justice Ben8o%%, 
PALANIANDI TEVAN axu othbbs (Bottoaots), AmmAOTS, ^ 1897.- 

March 30, 31. 

V. Soptomber 

37. 

PUTHIRANGONDA NAD AN Am orHEB$'(PnAnmrrs Nos. 2 to 5),, — 

Respondents.’^ 

Easements Act — Act V of 1882, s. 2 {h) — Easement over a ioell—Gustomary right 

to use the well, 

No fixed period of enjoyment is laid down by law as necessary to establish a 
customary right, and a customary right to use a well may exist apart from a 
dominant heritage. 

Second appeal against the decree of T. Eamasami Ayyangar, 
Subordinate Judge of Madura (West), in Appeal Suit No. 422 of 
1895, reversing the decree of E. Krishnamaehariar, District Munsif 
of Madura, in Original Suit No. 566 of 1894. 

The plaintiffs having obtained leave nnder Civil Procedure 
Code, section SO, sued on behalf of themselves and other members 
of the Shanar caste for a declaration of their right to draw water 
from a certain well, and for an injunction to restrain the defend- 
ants from interfering with their exercise of that right. 

The defendants Nos. 1 to 3 claimed that the well belonged 
to them, and defendants Nos. 4 and 5;stated that they had been 

# Beconfi 'Appeal No, 'Sfe' of ; 18^6,' ; ' ' 
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drawing water from it with the consent of the other defendants^ 
The District Munsif held that the well was on the land of defend- 
ants Nos. 1 to 3 and not on poramboke land as alleged by plaintiffs, 
and that the plaintiffs had no right to make use of it. He accord- 
ingly dismissed the suit. The Subordinate Judge reversed his 
decree and passed a decree in favour of the plaintiffs. Ho held it 
to be established, that people of all castes in the village including 
Shanars had openly and without any obstruction for upwards of 
thirty years made use of the well in question, and held that the 
plaintiffs, having in common with other residents of the village 
enjoyed the well, had acquired a right of customary easement. 

The plaintiffs preferred this second appeal. 

Vesilmohariar for appellants. 

Mr. J. Satya Nadar nnA Sundara Ayijar for respondents. 

Order. — The case set up in the plaint is that the well was not 
the private property of the defendants, but was situated in poram- 
boke land and was used by tbe plaintiffs, and those on whose 
behalf they sue, as a matter of right for the past ninety years. This 
would indicate that the plaintiffs claimed what is called a ‘^cus- 
tomary right ’’ such as is referred to in section 2 (5) of the 
“ Indian Easements Act, 1882,’’ and in Channanam Pillay v. Mmm 
Puituril). The Subordinate Judge found that the well belonged 
to the defendants, but that it had been used by the [plaintiffs 
and those on whose behalf they sued, openly and without obstruc- 
tion, for upwards of thirty years, and he, therefore, held that they 
had established a oastomary eamnent over the well. The plaintiffs’ 
claim was not put forward in the plaint as one of eamnent^ and 
there is no allegation or issue or clear finding as to their possession 
of a dominant heritage entitling them to the casement. 

Without a dominant heritage there can be no easement. 

We fear that the Subordinate Judge has not clearly distin- 
guisbed in his mind a customary right from a customary easement. 

No fixed period of enjoyment is laid down by law as neces- 
sary to establish a customary right. The character and length of 
enjoyment which are necessary for siich purpose have been, m our 
opinion, correctly laid down in Knar Sen v. Mamman(2), 

We must, therefore, ask the Subordinate Judge to submit find- 
ings b'h the evidence on record.'bn the' following issues, riz . : — ' 
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(1) Wtether the plaintiffs and those whom they represent 
hare a customary right to use the water of the well as claimed 
in the plaint. 

(2) If not, whether the plaintiffs and those whom they 
represent are the holders of a dominant heritage in the nllage 
and as such haye a customary easement (section 18, Easements Act) 
to use the water of the well as claimed in the plaint. 

The Subordinate Judge is reT[uested to submit his findings 
within a month from the date of the receipt of this order. Seven 
days will be allowed for filing memorandum of objections after the 
findings have been posted up in this Court. 

[The Subordinate Judge m.ade his return as follows: — 

Plaintiffs’ vaMl gave up the first issue and confined himself 
to the second issue. He contends that the dominant tenement 
to which the customary right of easement is attached is the 
possession of residence by the plaintiffs and those whom they 
represent. I think the contention must prevail. Since it appears 
from the evidence of the plaintiffs’ witnesses that all the residents 
of Kokilapuram, except Neeohars or Pariahs and Pallars, have been 
using the water of the well, plaintiffs by possessing houses and 
becoming residents of Eokilapuram have acquired the right of 
easement to use the water of the well. 

I therefore find the first issue in the negative and the second 
issue in the affirmative.] 

This second appeal coming on for final hearing, the Court 
delivered the following 

Judgment, — We accept the finding and dismiss the second . 
auDeal with costs. 


Palaniandi 

Tkyan 

V, 

PUTHIRAN- 

GONBA 

Nap AN v,. 


1896, 

October 2/, 
November 6 

1897. ^ 
August 25. 


m THE INDIAN LAW REPOETS. [VOL. XX. . 

APPiiLLAT:E[0ivib9v:i^^^^^ 

Before Mr. Justice Subrammia Ayyar and Mr. Justice Boddam. 
EANGAYYA APPA EAH (Pxaiktifp), Appellant, 

V. 

EATNAM AND oiHHRS (Dependants), Eespondekts in Second 
Appeal No. 906. 

SEIEAMULH (Dependant), Respondent in Second Appeal 

No. 907. 

KRISHNAMMA and othees (Defendants), Respondents^ 

IN Second Appeal No. 908. 

PEND ALA BHIJPATI (Defendant), Respondent in Second 
Appeal No. 909. 

LAKSSMIPATl (Dependant), Respondent in Second Appfa.l 

No. 910. 

KOTAYYA (Defendant), Respondent in Second Api-eal 

No. 911. 

LAK8HMINABAYANA and another (Defendants), Respondents 
IN Second Appeal No. 989. 

AOHAYYA AND ANOTHBB (DEFENDANTS), RESPONDENTS IN SECOND 
Appe.al No. 990.* 

^Ees judicata’ — Civil Procedure Code — uict XIV of 1882, s. 13 — Decision of 
Revenue Court, 

A 'samindar distrained for rent under the Kent Eecovery Act of 1865. There- 
upon the tenant filed a summary suit tinder that Act in a Revenue Court, and 
the distraint was annulled on the ground that the zamindar had not tendered a 
. proper patta as required by section 7. The zj^mindar now sued in the Court of 
the District Miinsif to recover the arrears of rent : 

Beld, thnt the question of the propriety of the 2)atta te.adGred was not res 
Judicata, 

Second appeals against the decrees of E. A. Elwin, Acting Dis- 
trict Judge of Kistna, in Appeal Suits Nos. 2155, 2156, 2216, 
2217, 2218, 2219, 2133, and 2134 of 1893, affirming the decrees 
of C. Rama Eau, District Mnnsif of Bezwada, in Original Suits 
Nos. 88, 82, 84, 85, 86, 83, 87, and 89 of 1893, respectively. 

The plaintiff in all these suits was the Zamindar of Nuzvid 
and the defendants were his tenants, and he sued them to I'eoover 


* SMond Appsals,NoS.,906 to 911, 989 and 990 of 1895. 
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arrears of rent. The two questions; which arose in each suit were E angayta 
( 1) whether the plaiiitift had tendered a proper patta as required 
hy the Act ; (2) ’whether the claim was barred by limitation. On and 

the first point the lower Courts held against the plaiiitifl; on the 
ground that the pattas tendered had been held to be improper in 
the course of summary proceedings under the Eent Eecoveiy Act. 

The second question was also decided against the plaintiff. 

The suits were accordingly dismissed. 

The plaintiff preferred these second appeals. 

for appellant in all cases. 

The Acting Advocate-General (Hon. V. BliaBhyam Ayyangar) for 
appellant in Second Appeal [No. 989 of 1895. 

Mr. Krishnan for respondents in all cases. 

Orbee. — In Second Ay>feal No, 906. — The facts of the case, so 
far as the question raised with reference to the claim for the rent 
for fasli 1299 is concerned, appear to he these : Before the present 
suit was instituted the appellant (plaintiff) had distrained for that 
rent under the Eent Eecovery Act VIII of 1865. Thereupon the 
respondents (defendants) filed a summary suit before the Collector 
under the provisions of that Act to set aside the distraint. The 
distraint was set aside on the ground, it would seem, that the 
appellant had not tendered a proper patta as required by section 7 
of the Act. This finding of the Collector has now been held, by 
the District Munsif as well as by the District Judge, to conclude 
the appellant from showing, in the present suit, that there was such 
a tender. The question is whether this decision is right. 

"We think it is not. Bagrwa v. Rajagopal{l) relied upon on 
behalf of the respondents, no doubt supports tbe view taken by the 
lower Courts. But that ease is in conflict with the earlier deexsion 
in Rama r, Tirtasami{i) and was dissented from in Gangaraju 
V. Konddreddmemnii^) by Muttasami Ayyar and Best, JJ., who 
followed the ease of Rama v. Tirfasami{2). The same learned 
Judges , held in OUver y. M€irlmtdayyan{4:) also, that decisions, of 
Eevenue Courts do not operate as m judicata when the same 
question arises between the parties in a Civil Court. Moreover^ 
inasmuch as the Eevenue Courts eaimbt entertain suits for rent 
like the present, those tribunals are not, within the meaning of 

(1) LL.B., 9 Mad., 39. , ,(0) . .<3) I.L.E., HMad., 106, y, 

(4) SecoBct 'A'|>peais Hos. 7.54 qfT892 tiurepoi'ted^ ^ / 



394 


THE INDIAN LAW EEPOETS. 


[VOL. XX.' 


Rangayya section 13 of the Code of Civil Proeedure, Ooxxrts of competent 
appa Kait j-i^rig(iiction entitled to adjudicate so as to bax the Civil Courts from 
Batn2m and trying, in such suits, a question already decided by the former 
OTHERS. This being so, the fact that section 13 is not exhaustive 

on the subject -with which it deals, cannot render applicable he:^, 
the reasoning adopted by Burkitt, J., in Ear Qharan Singh v. Eaf 
Shanler 8ingh{l) which would be legitimate only if the ease is one 
falling outside the terms of the section. For, the present case is 
not one of the latter description, but is covered by the express 
language of the section ; the words therein competent to try such 
subsequent suit absolutely precluding the decision of the Rev- 
enue Courts from operating as m jiidieaia. To hold otherwise, 
under these circumstances, would clearly he in direct contravention 
of the legislative provision and would not he an application of 
the general principle of m judical o, to a case not provided for by 
statute. 

As to the claim for the rents for faslis 1296, 1297 and 1298^ 
held to have been barred by limitation on the axithority of the 
decision in Srimmula v. Sohhanadri Appa JRaii{%) which overruled 
that of Muttusami Ayyar, J,, in Sobhanadn Appct Rau v. Ohala'- 
manna{3)j the appellant, we think, is entitled to prove, as he was 
permitted to do in BamahrisJinamma y. Rangayya Appa Rau(4), 
that his right was acknowledged or that the bar of limitation was 
in some other way removed. 

We must therefore call for fresh findings on the following 
issues on the evidence on record as well as upon any other evidence 
which the parties might adduce at the enquiry i — 

1, Is the plaintiff’s suit for faslis previous to 1299 time-barred? 

2. Whether proper pattas were tendered in the suit faslis ? 

The findings are to he submitted within one month of the 

receipt of this order. Seven days will be allowed for filing objec- 
tions after the findings have been posted up in this Court. 

In Second Appeal Nob. 907 fo 911, 989 and 990 1895,— For 
the reasons given in our judgment in Second Appeal No. 906 of 
1895, we call for a finding on the issuejwhether the claim is barred 
by limitation. 

' Fresh evidence' may be taken. The^findiiig is to be submitted 
, . within one month after the receipt of this order. Seven days will 

Ait, ',404.” . (%) LL.E.,'19 Mad,, 2l. ^ 0 ) 17 Mad.,' ^ 

^ (4) OiTii" ReTislatt to 117 and 198 to'S05 of 180S ntirapoitod* 
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te allowed for filing ol)]ectioiis after tlie finding has been posted 
np in this Court. 

[In compliance witli tlie above order, tlie District Judge re- 
turned Ms finding in tbe second issue whicli was as follows : — 

I find on tbis issue that pattas were tendered in faslis 1299 and 
1300, but that tbe pattas were not proper or snob as the defendant 
was bound to accept in that thej imposed improper conditions as 
to buildings and raised the rent without the Collector’s sanction. 

The District Judge reported that the second appeals with re- 
ference to which the first issue was framed, had been compromised. 
In the result the second appeal having been posted again for dis- 
posal, some of them were withdrawn, and the High Court delivered 
judgment dismissing the rest.] 


PRIVY COUNCIL. 


BAJA RAO VENKATA SURIYA MAHIPATI RAM KRISHNA 
RAO BAHADUR (Plaintiff), Appellant, 


THE COURT OP WARDS and anotheb (Dependants), 
[Respondents. 

[On petition from the High Court at Madras.] 

Preparation of the copy of the record — Papers to he omitted^ 

In a suit in whicb. tlie Original Court had framed and decided several issues, 
the High Court on appeal confined their decision to the questions which, in their 
opinion, governed the case, leaving other issues undecided as not affecting the 
result after the decision to which they had come. 

Afterwards the suit was admitted to appeal in conformity with section 603, 
Code of Civil Procedure. 

In the preparation of the printed copy of the record the question arose 
whether the copy should be made of the whole record, or of only so much of it 
as was material to the correctness of the High Court’s decision. 

Their Lordships directed that only so much of the original record as bore 
upon, and was material to the questions decided by the High Court, and the 
subject of the appeal, should be printed in the copy. 


* Pmmii Lord Macnaootsn, Lord HoRRis,; Mr. .Way, Sir Hehey Dj®, 
TiIiLiers and Sir Henry Steonq, ' ‘ ^ ' 


Bangayya 
Appa Bau 

Batnam 

AND OTHERS* 


P.C.* 

1897. 
July 31. 
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Eaja Bao Petition for a.n order amending directions (SOtli April 1897) 
High Oonrt as to. the ' preparation. nf. the. nopy*. of, the reco.rd.,. 
of an appeal 

BAo BAfiADUii The petitioner was the plaintiif in a suit which ha.cl beea 
Court or admitted to appeal in conformity with section 608^, Code of Ci?il 
Wards and Procedure. He asked for a direction, reversing* that made oa 
petition to the High Court, as to tho course to bo loLlowea m pre- 
paring the copy of the record for the hearing an appeal by tho 
Judicial Committee. The direction asked for was that a copy of 
only so Qiiich of the original record should be printe<], for trans- 
mission to the Eegistrar as was material to the questions decided 
by the High Court in the judgment under appeal. 

The petition stated that tho suit to which it hsd reference was 
filed in 1891 in the District Court of Godavari for a declaration 
that the minor defendant w’-as not the legitimate son of the late 
Eaja of Pittapur ; that a will, dated the 7th March 1890, whemby 
that Eaja had bequeathed the whole of his property to the minor 
defendant, was invalid as against the plaintiff ; and that the latter, 
as the adopted son of the late Raja, was entitled to succeed to the 
entire estate. 

The Court of Wards, as defendant on behalf of the minor, 
admitted the adoption of the plaintiff, but asserted that the minor 
defendant was the legitimate son of the late Eaja, and that the 
will, whereby this son had become entitled, was valid and effectual 

The most important of the several issues framed by the District 
Court questioned the validity of the will, and the legitimate birth 
of the minor. The District J iidge, upon the issues, decided that the 
minor wa,s not the son of the Eaja, and that the plaintiff had been 
given to be adopted by the Eaja on the clear understanding 
between the Eaja and the child's natoal father that upon the 
adopted son the inheritance should devolve. The decision, there-' 
fore, was that the plaintiff's title prevailed ; and from this 
judgment, in 1895, the defendants appealed to the High Court. 

There was no dispute in the Appellate Court that the estate was 
an impartible one. That Court, having found that there was no 
proof that the estate was not subject to be alienated by the last 
owner, held that the will of 1890 was not invalid, or imperative, 

, by reason of any settlement having been made by the Eaja in the 
^ plaintiff s^ favomv ^ , :'Thus' the High Court decided >bat the will was ' , 
> yalid one, Mdihii ii|Tolye«j. the disnussal of the suit, and they,. 
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Eaja Kao 

'P-'-n'' . . ■'VENKATJL 

turtiier suriya 

Surya Mahipaii 

Kao B aha due 

'V, 

Court of 
Wards akb 

ANOTHER. 


Held that it was utinGcessary to inquire into the matter of tho 
legitimacy of the minor, or to hear the appeal on any 
issae (See Court rf Wards y, Venkata 
krisJma liow(l)). 

On the 27th January 1897, an appeal against this judgment 
was admitted in conformity with section 603, Code of Ciyil Jho- 
cednre. On the 19th February following, the Deputy Eegistrar 
of the High Court forwarded to the pleaders, on each side in tbe 
aboYe appeal, a list of the papers on the record for them to select 
which should be printed for the. copy to be transmitted* 

The petitioner's vakil submitted a list limited to papers which, 
in his opinion, were material to the question decided by the High 
Court. But the pleader for the defendants proposed what would 
have been, practically, the printing of the entire record. The 
reasons given by the latter were that the Judicial Committee, 
according to what was believed to be their practice, •would go into 
thewFole case, if they should reverse the decree of the High Court, 
and would not remit the suit to be heard in India. For this it 
would be necessary that the whole record shoud be before them. 
On the other hand, on behalf of the plaintiff, it was conte'iided 
that a copy of the whole record would, at this stage, be unnecessary 
in whatever way the appeal might be disposed of. If the High 
Court’s judgment should be affirmed there would be an end. If 
that judgment should be reversed, the suit would be remitted to 
India, each party being entitled to have the High Court’s decision 
upon the whole of the facts. 

On the 30th April 1897, the High Oo'ort ordered that tho 
Eegistrar should take the usual course* and have the whole record 
transcribed ; and that he should decide, after consulting the 
parties, what paper was part of the record. 

Against this order the present petition was filed. 

Mr* J. B, Mayne^ for the petitioner, submitted that to carry out 
the order of the High Court would cause unnecessary delay and 
expense. The evidence of as many as seventy-five witnesses for 
the plaintiff had been recorded, and of one hundred and twenty^ 
five for the defendants. One hundred and eighty-six documents 
had been filed f ot the plaintiff, and more than four hundred f o'r 
the- dofendants. Next to nothing 'of the oral evidence, very few 
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Eaja Eao o£ the dooumenta, and probably only the deed of adoption, and the 
"'soS^A testamentary papers of the late Eaja, had any bearing in the 
Mahipati questions decided by the High Court which were of law. If 
Eao^hadub the record should be limited to what was material to the only 
OoTjpT OP issu.es to which the appeal related, the appeal could be heard in a 
Waeds and fe-vy months. If the whole record had to be transmitted, it would 
be some years before the appeal could be heard. 

There was no appearance for the respondents. 

Their Lordships were of opinion that the direction asked for 
should be giren. The order of Her Majesty in Council upon their 
report was that the order of the High Court be reversed, and that 
the Eegistrar of the High Court be directed to transmit only so 
much printed copy of the original record as properly bears upon, 
and may be material for, the decision of the questions of law 
which were decided by the High Court and form the subject of 
the present appeal. 

Solicitors for the petitioner — Messrs. Frank Richardson 4" 
Sadkr, 


APPELLATE 0I7IL. 

Ref ore Mr, Justice Shephard and Mr. Justice Davies, 
RANGA PAI AND ANOTHER (PlAINTlPrs), APPELLANTS, 


1890. 

ttaimary 21, 
2B, 24, SO. 
September 1, 
1897. 
Angast 6. 


BABA AND ANOTHER (DbEENDANTs), RESPONDENTS.* 

' Limitation Act — Act XV o/1877, s, lO—Bau between Oo4rusiees — Breach of 

Court Fees Act — Act 711 o/1870, $, 5 — Gbjeeiion as to Court fee paid on appeals 

The plaiixfcifs and defendants together with one Subbaraya Bii vrho died ixn 
1884, were trustees of a temple, having been ajipointed by the committee under 
Act XX of 1863. Por some years before his death Siibbarnja Pai was left in 
exclnsive management. Subsequently, the defendants wore in solo management 
of the temple until 1891, when the .plaintiffs brought tlio present suit charging 
that the defendants had excluded them from the right of management, and 
claiming that they should make good sums lost to the institution by reason of 
breaches of trust alleged to'- have been committed by them* Some of the broaches 
of trust took place before 1884. 'Of the others, which took place subsequently, 
jSome consisted in improper dealmgs 'with the temple property to the detriment of 
the temple and ^ to the advant^eAf- "certain relativoa, of tlio dofondants. Thi 
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plaiiitifis also asked for an in J auction to restrain tlie defendants from excluding ' xUnga Pai 
them from management : 

Meld (1) that, in the absence of evidence of an absolute denial by the defend- 
ants of the plaintiffs’ right to act as trustees, the suit for an injunction was not 
.barred by., limitation ■ 

(2) that the suit could not be regarded as a suit by the beneficiaries 
and was not within the operation of Limitation Act, seotion 10 ; 

(3) that the suit was not maintainable in respect of breaches of trust com- 
mitted in the lifetime of the deceased manager, as being to that extent barred 
by limitation, and also for the reason that such breaches were not more imputable 
to the defendants than to the plaintiffs ; 

(4) that even if it had been proved that the community iulerested in 
the temple had sanctioned the acts of the defendants now complained of, that 
circumstance would not suffice to excuse the defendants j 

(o) that the defendants were liable to make good the loss occasioued by 
any breach of trust committed within six years of the date when the suit was 
instituted even in the absence of fraud, and that in estimating such loss 
prospective loss should be assessed. 

Meld further ^ that an objection taken on behalf of respondents at the hearing 
of an appeal as to the amount of Court-fee stamp affixed to the petition of appeal 
to the High Court, cannot be entertained. 

Appeal against the decree of W. 0. Holmes^ District Judge of 
Sonth Oanara, in Original Suit No, 13 of 1891, 

The plaint set out that the plaintiffs and defendants were 
trustees of the Venkatramana temple at Mangalore, that the defend-* 
ants and Suhbaraya Pai^ a trustee who died in 1884, silent temple 
funds for other than temple purposes and acted inj ariously to the 
interests of the temple, that since Suhharaya Pai’s death, the 
defendants acted injuriously to the interests of the temple and 
caused loss to the temple, that the defendants acted independently 
of the plaintiffs in temple affairs ; and it prayed for a decree (1) 
ordering an account to he taken of the temple management from 
1 876-7 7 to date, and ordering the defendants to make good the 
loss which was estimated at^s. 2,600, and (2) prohibiting the 
defendants by an injunction from conducting the temple affairs 
except in conjunction with the plaintiffs. The defendants filed a 
Joint statement to the effect that the plaintiffs were appointed 
trustees of the temple in 1875, but did not enter on the duties of 
the office, that the plaintiffs took the '.side of certain out*casto 
Blmndariosin 1876 and were refused aU interference in the templo 
affairs, that the templo affairs 'had always 'been managed by a 
single trustee chosen by the commhnity,.,, that till Ms death in 1884 
Snbbaraya 'Pai was the sole manager^dhal since then the second 
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clefenclant w.as the sole managear, that the plaintifis liad no right 
to join in the maiiagenient against the will of the managing mok- 
tessor^ that the allegations as to tlie improper management of the 
temple were not true, that Suhbaraya Pai was solely responsible for 
any mismanagement during bis term of officoj that the plaintiffs 
were not entitled to am .account nor to join in the management of 
the temple, and that the suit was barred by limitation. 

It appeared that the parties were appointed trustees of the 
temple in question by the committee under the Eeligioiis Endow- 
ments Aot, 1863. Uj) to the date of Suhbaraya Pahs death be had 
been in exclusive management ; and it is unnecessary for the pur- 
poses of this report to state the nature of the breaches of trust alleged 
to have been committed in bis lifetime. The breaches of trust 
dealt with in the fourteenth and following issues were alleged to 
have taken place subsequently, and they consist-ed in omissions by 
the defendants to collect debts due to the institution, and their 
remission of certain debts due to it by relatives of the defendants 
and leases and mortgages of the trust property in favour of the 
defendants^ relatives and detrimental to the institution. Borne of 
these acts bad been, it was said, sanctioned by the eommunity 
interested in the temple. 

The District Judge decreed to the plaintiffs the injunction 
sought but otherwise dismissed the suit. 

The plaintiffs preferred this appeal. 

Pattabhirmna Ayyar and Madhamllau for appellants. 

Bamachandra Bau Saheb and Naraycma Rau for respondents. 

J-UDGMEXT.— In this case objection is taken by the respondents^, 
takil to the amount of the Court-fee stamp affixed by the appel- 
lants to their petition of appeal. In our opinion the objection 
taken at the hearing of the appeal cannot be ontortained. The 
mode in which any question as to th# amount of any fee payable 
in the High Court should he determined is prescribed in Chapter 
II of the Court Fees Act. The 5th section provides that any snob 
question arising between the officer whose duty it is to see that 
any fee, is paid and any suitor or attorney shall be referred to the 
taxing officer whose decision shaE be final, except in case of a 
referenoo teing made by' him to the CMcf Justice when the deoi-* 
sion of the Chief Justica--shall he final. In the present instaneo 
there was no reference tn the 'Chief Justice. It is suggested that 
the proTisibn m to, tho'/final%, of the taxing officoris dooision is 
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intended to apply only as between- the ni^pellant and the. officer EiNaiPi! 

. mentioned int he section and that it does not prerent a respondent bTba, 
from g^nestioning the decision. ' If this were the right eonstriiotion 
of the section with i*eference to the taking oifieer^s decision, it 
must also hold good with regard to the decision of tlio Chief 
Justice, Neither decision can, in this view, he regarded as final 
except as regards the party who has filed the petition of appeal or 
other dociimeat. We can find nothing in the language of the 
section to justify this conclusion. Had it been intended to give 
finality of such a restricted kind to either decision, the term ^ suitor ^ 
would not have been used. We must hold therefore that the tax- 
ing officer’s decision cannot be questioned by the respondents^ 

,vakiL The cases to which we were referred are not really in 
' point, for the Act makes a distinction between the High Court and 
other Courts and in those cases it was not in the High Court that 
the appeal out of which the dispute regarding the stamp arose had 
to be filed* 

The appeal is against so much of the decree of the District 
Judge as dismisses the plaintiffs^ suit, and objection is taken by 
the respondents to the remaining part of the decree which is in 
favour of the plaintiffs. 

It will be convenient to deal first with the point of limitation 
raised by the respondents in answer to the whole suit. The plain- 
tiffs" claim is of a twofold character. There is first the charge of 
breach of trust against the respondents and a prayer for an account, 
and secondly the allegation “ that the defendants behave indepeiid- 
oiitly of the plaintiffs in respect of temple affairs ” and a prayer 
for an injunction restraining the defendants from eondueting the 
temple affairs without the co-operation of the plaintiffs. With 
regard to this latter head of claim the plaint is uiifortunatGly 
vague, and no date is assigned to the alleged exclusion of the 
plaintiffs. In tiieff written statement the defendunts allege that 
the plaintiffs have been refused all interference in the temple 
affairs and its management^’ since 1876,; and on this they found 
their plea of limitation. , , • 

We agree with the District Judge' in Ms- conclusion on this 
point.''' It is clear from the evidence ! that,,- although the plaintiffs ■ , , : 
did not take any active part\ih'.the';'managemeBt of the temple, 
there was no absolute denial hy the' defendants of their right to 
aet as trustees.;’ On the contrary they "wore' on ^ occasions/ for 
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instance in 1884 after the/deatli of Siibbaraya Pai, wlieii an acquit-* 
tance had to be given to- Ms widow, and in 1837 when a suit was 
being brought, associated as trustees with the defendants* As the 
present suit was brought in August 1890, there can be no doubt 
that the suit is not barred by the law of limitation, so far as the 
second head of claim is -concerned, and no other ground was urged 
by the respondents’' vaMl for impeaching the decree granting 
relief in respect of this claim. As regards the other claim laid 
against the defendants, it is contended on behalf of the plaintiffs 
that the suit is one for which they are entitled to claim the 
benefit of the 10th section of the Limitation Act and that accord- 
ingly the defendants can be made liable in respect of breaches 
of trust occurring at any time since they were appointed trustees. 
To support this contention it is necessary for the plaintiffs to 
make out that they are suing as representatives of the temple 
in order to recover for its benefit the property which belongi 
to it, and it was argued by the plaintiffs’ vakil that that was in 
fact the nature of the suitv Inthe view we take it is unnecessary 
to decide the somewhat doubtful question whether section 10 of 
the Act applies to a suit like the present charging breaches of trust 
and claiming an account. (See Saroda PereJiad Ohattopadkya y* 
Brojo Nauth Bhuttacharjeeil) and Thacker sey DewraJ v. Hurbhum 
NiirseyiT)^ For in our opinion the suit is really brought to vindi- 
cate the rights of the plaintiffs as co-trustees with the defend- 
ants and to protect their interest, and not, except indireetiy, 
the interests of the temple. That this is the character of the 
suit appears from the very prayer for an injunction already 
mentioned. In respect of that prayer at least the plaintiffs 
cannot say that they represent the beneficiaries. We do not 
overlook the language of the plaint on which the plaintiffs’ vakil 
relies. The allegation that there has been a loss to the temple 
and the prayer that the money due to the temple may be paid 
by the defendants are not inconsistent with a suit instituted by 
the plaintiffs on their own behalf, for it is to their owm interest 
to rescue and preserve the property of the temple. The matter 
may be tested by. asking whether the plaintiffs are entitled to 
oharge against the temple the costs of this litigation, How could 
this possibly be allowed when it _ is seen that, but for the supinenesi 
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“oftte plamtifej BO breaoli of trust would have occurred and no 
litigation would have been necessary ?. It would be obviously 
unjudJ to allow#Iie plaintiffs to figure in one character for one 
purpose and in another for' another purpose. ' It might' possibly' 
be different if the defendants were not, as well as the plaintiffs,: 
trustees of the temple—but as ugainst the .plaintiffs , their 
trustees the defendants have defences open to them which would 
not be available against third parties representing the temple. It 
has been urged in this case that a trustee is not at liberty to sue his 
fellow trustee except under special circumstances. This is a defence 
which is 02 >en to the defendants as against the plaintiffs, but would 
of course not be open to them if they were called to account by 
strangers suing solely in the interest of the devasam. That one 
trustee may bring a suit against another charging him with breach 
of trust is not denied. There are precedents for such a suit, but 
what the plaintiffs^ rakil has been unable to cite is a case in which 
a suit such as would ordinarily be brought hj a cestui qne trust has 
been maintained against a trustee by a fellow trustee. We are of 
opinion that the present suit cannot be regarded as a suit brought 
by the cestui que trust. It is a suit arising out of differences 
between the four trustees w’-hich in an incidental way only can 
benefit the temple. Such a suit wn do not think can be regarded 
as within the operation of section 10. Applying then the ordinary 
law of limitation we have to see whether the plaintiffs^ claim 
founded on alleged breaches of trust is barred in whole or in part. 

Some of the charges relate to acts done and moneys expended 
before the death of Subbaraya Pai ; others relate to matters occur- 
ring after that date and within six years of the time when the 
suit was brought, l^he suit is in our judgment barred so far as 
it relates to the former charges, for Subbaraya Pai died in J uly 
1884 more than six years before the suit was brought. Independ- 
ently of the bar of limitation, the defendants have another 
answ'er to the charges relating to the management of the temple 
affairs in Subbaraya^s life-time*' As we have already said it is not 
in every case of breach of trust that’ one’ trustee is enabled to sue 
another (see Bakin v. IIughes(l) and section 27 of the Indian 
Trusts Act)* When the breach of trust is equally imputable to 
two trustees, obviously no such suit, can lie. And where there are 
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tliree trustees and the management of the l)usiiieBS has been 
left exclusively to one of them, it is clear that as between the other 
two, who are equally innocent, though they may be equally 
responsible to the eestui qua trust, there can be no suit instituted. 
In both of these eases the parties are in pari delicto. In the pres^ 
ent case it is part of the defendants' case and it is otherwise clear 
from- the evidence, that Suhbaraya Pai was until his death in 
exclusive management of the affairs. Against him or his repre- 
sentatives it may be that a suit could have been Biiccessfally 
brought by the other trustees. But the defendants have not beexi 
shown to he any more responsible for his acts than the plaintiffs 
themselves. Both plaintiffs and defendants have apparently iieg» 
lected their duty. For these reasons we think the plaintiffs must 
fail so far as they seek to make the defendants responsible for 
breaches of trust which occurred in the life4ime of Subbaraya. If 
it were necessary to go into the question, we should be unable to 
agree with the Judge that the oosts of litigation carried on by 
Subbaraya Pai could properly be charged against the temple fund. 

It remains for us to deal with the other charges which form 
the subject of the fourteenth and following issues. The facts for 
the most part are admitted. Except in certain instances specially 
mentioned below, there is evidence to show that the defendants are 
responsible for the other acts and defaults of which the plaintiffs 
complain. On the other hand, there is no evidence to implicate 
the plaintiffs. The only question therefore is whether these acts 
constitute breaches of trust on the part of the defendants. The 
District Judge has considered that it is sufficient answer for the 
defendants to make to these charges to say that they acted with 
the consent of the community. He refers to this ground of 
defence in connection with almost all the charges laid against the 
defendants. In our opinion this defence cannot be allowed to 
prevail for two reasons. In the first place it is not proved satis- 
factorily that the community did sanction the several acts of the 
defendants, and secondly, if such sanction was given, it would not 
excuse the defendants, if otherwise they had been guilty of breach 
of trust. This must clearly be so, for the trustees of the temple 
were not appointed by the -community. They were all appointed 
under, the Act of 1863 by the committee, and to the committee 
they are responsiMe for their conduct. The fact that the commu- 
nity have approved the^ acts of the truatacs may be evidence that' 
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such acts were not improper — but we fail to see bow in any other 
way their approbation or consent can qualify the character of the 
<iefendants^ acts* ' 

The first act charged against the defendants is the remission of 
Rs. 200 arrears of rent due by a relative of the two defendants* 
There is then a remission of Rs. 183’~5-4 and further a remission 
of Es. 539 on a document executed by one of the defendants^ 
Raghunatha Eini. These acts of the defendants, especially when 
regard is had to the persons who where benefited by them, are so 
clearly detrimental to the interests of the temple that it would be 
difficult to justify them. No attempt, however, has been made to 
prove any special circumstances ; there is the alleged approval of 
the community and that is considered by the District Judge suffi- 
cient justification* Apparently he was under the impression that 
actual fraud must be proved against the defendants to make them 
liable* Clearer evidence of breach of trust than is given wi.th 
regard to the charges embraced in the fourteenth issue can hardly 
be conceived. 

The charges embraced in the fifteenth issue are similar in kind 
and the observations just made apply to them. Here again one of 
the persons benefited by the remission is a relative of the defend- 
ants. These charges we must also hold to be established. The 
sixteenth issue relates to matters which happened in Subbaraya^s 
time. The plaintiffs must therefore fail in respect of that issue. 
The seventeenth issue relates to debts due to the temple and not 
collected by the defendants. The findings on this issue are not 
very clear, but we cannot say that the J udge has erred with regard 
to it. As to many of the debts it is not shown that the defend- 
ants are to blame for the non-collection. The eighteenth issue 
embraces three matters. The first is a remission of Rs. 280 in 
favour of a cousin of one of the defendants. No justification is 
offered. This charge must be allowed. The second is a matter 
which occurred in Suhbaraya’s time. This charge must be dis- 
allowed* As to the third we must confess that we do not under- 
stand the charge. Nor do the observations of the Judge upon it 
give US any definite information.-' .No. particulars of these alleged 
breaches of trust wore given by the plaintiffs, and it is only 
from the issue that we gather .the nature of them. Wo are refer- 
red to the answers to the interrogatories.^ but the interrogatories 
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JaANGAPAi tiLemselYes are not before .iis. Failing any definite eTidence we 
Baba. must disallow this charge. , 

result we' 'must allow'ihe appeal in respeot of the items 
as to 'wMeli we have found the defendants chargeable. There will 
' by the Judge and allowed l3y this 

judgment with interest at six per cent, from the date when the 
remission in each case was made. The appellants are entitled to 
costs in this and in the Court below proportionate to the sums 
which will he decreed to them. The memorandum of objections is 
dismissed with costs. 

Before drawing up the decree we must ask the District Judge 
to find on evidence now on record with regard to the fifteenth 
issue, v/hat is the amount lost to the temple by the breaches of trust 
mentioned in that issue ? The finding must be submitted within 
six weeks from the date of the receipt of this order, and seven days 
will be allowed for filing objections after the finding has been 
posted up in this Court. 

[The District Judge having submitted his finding in compli- 
ance with the above order objections were taken by the parties 
and the Court called for a further finding making, inter alia^ the 
following observation with reference to the time as to which the 
‘‘ loss has to he calculated, it is to be observed that prospective loss 
as well as past has to be provided for, for no second suit can be 
brought.’^ 

This appeal coming on for final hearing, the Court delivered 
the following judgment : — 

Judgment. — In addition to the amount mentioned in the 
original judgment the plaintiffs are entitled to the sum of Es. 64 
and also to the sum of Es. 2,770-5-6 representing the loss of 
interest on the sum of Es. 10,250 at 2| per cent, from 11th Sap*» 

' ■ f ember 1886 to the 8rd July' 1897, That disposes of the case*] 
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APPELLATE CIVIL. 

Before Mr. JusUce 8ub7wna7iia Ayyar and 
M)\ Justice Benson, 

TA8IJDEYA UPADYAYA (Dbfendakt No. 2), AppBLLAirTy 


VISVARAJA THIETHASAMI astd another (PLAmTiFF and 
Defeotaot No. 1), Respondents.^ 

Letters Patentj s, 16 — Civil Procedure Code — Act XIV of 1882, s, 688. 

A Distriot Mtinsif liaviBg dismissed a suit on a preliminaiy point the District 
Court on appeal made an order remanding it to him to foe disposed of on the 
merits. Against this order an appeal was preferred to the High Court, which came 
on for disposal before a single Judge, -who delivered judgment dismissing it : 

Held, that no appeal lay under Letters Patent, section 16, against his judgment. 

Appeal under Letters Patent, section 15, against an order of Mr. 
Justice Sliepliard reported as Vasudem Upadyaya y. Ymaraja 
ThirthasamiiX) wliere the facts are stated. 

The effect of liis Lordship’s order was to dismiss an appeal 
against an order of the District J udge hy which a suit dismissed 
by a District Mnnsif on a preliminary point was remanded to be 
disposed of on the merits. This appeal was preferred by defend- 
ant No. 2. 

Namyancb Eau for appellant. 

Bamachmidra Eau Saheh for respondents. 

Benson, J, — This is an appeal nnder section 15 of the Letters 
Patent against' an order of Mr. Justice Shephard, dismissing an 
appeal against an order of the District J ndge of South Canara in 
Appeal Suit No. 279 of 1893, remanding a suit to the Court of 
First Instance under section 562, Code of Civil Procedure, for 
disposal on the merits* 

A preliminary objection is raised that no appeal lies inasmuoh 
as the order of Mr. Justice Shephard was passed in an appeal 
under section 588, Code of Civil Procedure, and the last para*- 
graph' of that section provides that "^torders passed in appeals 
under 'this''section shall be finai/^ '-'In reply 'it is contended that 
the section does not apply to a case like the present where a Judge 
,of the High Court sitting alone makes the order, and that, ■ by 

. ^ Letters Patetit. Appeal Ifo. 79 of 18904 , 11)' 18 Mad*, '331 1 
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virtue of section 15 of the Letters Patent, an appeal does lie 
notwithstanding the provisions in section 588. In a vrord, the 
question is whether the right of appeal given by section 15 of the 
Letters Patent against an order of a single J udge is, or is not, 
subject to the limitations on appeals prescribed by the Code of 
Civil Procedure* That the right is subject to such limitations was 
decided in Acliaya y, RatnavehiQ,) which was followed in the 
oases of Rafctgojpal in re{2) and in Sanharan v. Rammi Kutti(S)^ 
but the correctness of those decisions was recently doubted mainly 
in consequence of a remark of the Privy Council in the case of 
Hurrish Chunder Chowdhry v. Kalimnderi Debi{4:)^ and the ques* 
tion was referred by a Division Court of which I was a member 
for the decision of the Pull Bench. The present appeal was 
allowed to stand over pending the decision of the Pull Bench. 
The ease was ably argued before the Full Bench, but no jridg- 
ment was delivered, as the case was otherwise disposed of. 

The appellant's Vakil, therefore, now desires that in the pres-- 
ent case the same question may he referred to a Pull Bench, but 
the arguments used before the Full Bench and the consider- 
ation, which I have since .been able to give the matter, have 
satisfied me that the decisions of this Court are right, and that 
there is no ground for referring the question. 

Much of the discussion which has centred round the meaning 
of section 15 of the Letters Patent considered by itself, and also 
with regard to its effect when read in conjunction with section 
588, Code of Civil Procedure, has concerned itself with the 
meaning of the word ‘judgment’ in section 15. It is admitted 
on all hands that if an order made by a single Judge of this 
Court does not fall within the meaning of the word ‘ judgment ’ 
as used in section 15 no appeal will lie under the Letters Patent 
from that order. This Court has, however, in Jho reported eases, 
given a very wide meaning to the word ‘judgment’ in that 
section, and I will assume that the order of Mr. Justice Shephard 
in the present case is a ‘judgment’ within the meaning of 
section 15. 

In order 'to apprehend ^ the" subject "clearly it isj netessary to 
■ refer briefly to the statutes and Letters Patent by which the High 
Court was constituted, and from which it derives its powers. The 
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High Court Act, 24 and 25 Viet., Oh. 104, gave Her Majesty 
authority to establish a High Court at Madras, to consist of a 
Chief Justice and as many Judges, not exceeding fifteen, as Her 
Majesty might, from time to time, think fit to appoint. Section 
9 of that Act gave the High Court such original and appellate 
jurisdiction and authority, as Her Majesty by Letters Patent 
might grant and direct, subject, however and without prejudice, 
to the legislative powers of the Grovernor-Greneral of India in 
Council, which powers were conferred by the Indian Councils Act 
24 and 25 Viet,, Ch. 67, the 22nd section of which empowers 
the Governor-General to make law^s and regulations for all Courts 
of Justice whatever in India, thus, of course, including the High 
Courts. Section 13 of the High Court Act enacts that subject to 
any laws or regulations which may be made by the Governor- 
General in Council the High Court may, by its own rules, pro- 
vide for the exercise of its original or appellate jurisdiction, by 
one or more J udges, or by Division Courts constituted by two or 
more Judges. 

Such rules have been framed by the High Court, and it is 
under the rules so framed that a single Judge of the Court passed 
the order which has given rise to this appeal 

In pursuance of the authority given by section 9 of the High 
Court Act, Her Majesty issued the amended Letters Patent of 
1865, section 36 of which deals with the powers of single Judges 
and Division Courts, It declares that any function which is 
hereby directed to be performed by the said High Court of 
Judicature at Madras in the exercise of its original or appellate 
jurisdiction may be performed by any Judge or by any Division 
Court thereof, appointed or constituted for such purpose under 
section 13 of the said High Court Act, and the section further 
provides for a final decision when a Bench of two or more Judges 
are divided in opinion. 

Section 15 enacts that ^^an appeal shall lie to the said High 
Court of Judicature at Madras from the judgment (not being a 
‘'^'Sentenoe or order passed or made in, any criminal trial) of one 
Judge of the said High Court, or of .one Judge of any Division 
Court pursuant to section 13 of the said recited Act ; and that 
. appeal shall also lie to the said^.High Court from the 
judgment,' not being a sentence or order- as aforesaid, of two or 
.more Judges of the said High Court, ;'or;of, such' Divisiofi^ Court ^ 
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** 'CviiSD.S'V’Sf such. Judgss sirs et^uailly . dividod. in opitnon, and do 
“ not amount in number to a majority of the whole of the (Judges 
“ of the said High Court at the time being ; but that the right of 
“ appeal from other judgments of 3 udges of the said High Court* 
“ or of such Division Court, shall be to us, our heirs or suoeessors, 
“ in our or their Privy Council, as hereinafter provided.” 

Section 44 declares that “all the provisions of these our 
“Letters Patent are subject to the legislative powers of the 
“Governor-G-eneral in Council exercised at meetings for the 

“ purpose of making laws and regulations .... and may be 
“in all respects amended and altered thereby.” 

The Code of Civil Procedure was subsequently passed by the 
Governor-General in Council in the due exercise of his powers in 
order to regulate the procedure in the Civil Courts, and it cannot 
be denied that any alterations thereby made in the provisions 
of the Letters Patent are binding upon this Court. This was 
expressly held in an elaborate and carefully reasoned judgment of 
this Court, to which I have already referred in the ease of A<ihoya 
V. Itatnmelu{l), where it was ruled that the right of appeal given 
by section 15 of the Letters Patent is controlled by section 629, 

■ Code of Civil Procedure, which provides that an order of a Civil 
Court rejecting an application for review of judgment shall he 
final. That decision was followed in the case of Rajagopal in 
re{2) where it was held that section 15 of tho Letters Patent, 
being governed by section 588, Code of Civil Procedure, no appeal 
lay from the order of a single Judge of the High Court made 
under section 592, Code of Civil Procedure, rejecting an applica- 
tion for leave to appeal in forma pauperis. 

These decisions, it soems to me, are clear and decisive author- 
ities on the question before us. Eleven years have elapsed since 
those decisions were reported, but they have never, so far as I am 
aware, been dissented from or questioned either by this or by any 
other High Court in India. They have been expressly approved 
and followed by the High Court of Allahabad in the eases of 
Samo Bihi v. Mehdi IImain{2>) and Muhammad NaimuUah Khan 
v» Ihsamlkh Ehan{4^ (Pull Bench), and tho main line of reason- 
ing on which they proceed appears to me to be unassailable. 
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It is^ hovr^rex, contended that the remarks of this Court in ihe 
cases reported asi? v* i?(l) and Vmanffamtidi v, Eamasamt(2) seem 
to support au opposite view. 

I do not think that this is so. In neither of those cases was 
any reference made to Aehafja v. Batnaiwlii{3) or Rajagopal in 
fe{i) \ and, in fact, both cases were decided on other grounds 
without any reference to the effect of the Code of Civil Procedure 
in cutting down the right of appeal given by section 15 of the 
Letters Patent. The question was, in fact, not at all considered 
by this Court in those cases. 

An observation of their Lordships of the Privy Council in 
StirrUh Chunder Ohowdkry v. Kalisunderi DeU{b) is, however, 
strongly relied upon as definitely deciding that section 688 has 
no application to appeals from a single Judge of this Court. It 
is as follows : — It only remains to observe that their Lordships 
not think that section 588 of Act X of 1877, which has the 
** effect of restricting certain appeals, applies to such a case as this, 
where the appeal is from one of the Judges of the High Court to 
*Hhe Pull Court. 

I do not think that these words lay down a general rule that 
sec cion 588 of the Code of Civil Procedure does not aj^ply to any 
cases in which an appeal is sought to be made to the Full Court 
under section lr5 of the Letters Patent from the order of a single 
J udge. I am of opinion that the words refer only to the actual 
case then before the Privy Council. In that case one Judge of 
the High Court had refused to transmit to the Court of first 
instance for execution a decree of the Privy Council. His 
refusal was made the subject of an appeal to the Full Court under 
the Letters Patent, Though the matter was brought before the 
Judge by a petition filed under section 610, Code of Civil Proced- 
ure, and the order may, therefore, be said to be an order mad© 
under that section, still it was none the less an order determining 
a question arising between the parties to the suit in which the 
decree was passed and relating to the execution thereof (section 
'S44, Code 'of Civil Procedure). 

It was, therefore, an order of the kind expressly declared by 
geotion 3 of the Code to fall within the definition of a * decree/ 
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rmmYA and, as sncli, it was obtionsly an ordet against wliicli an appeal 
■UmtAYA as against a decree, and indepeiiclentlj of tho provisions 

ViaVAEiJA of section 688^ wliicli section enumerates tlie only orders, otlier 
than Meerees"' from which an appeal is allowed hy the Code. 
Section 588 of the 'Code manifestly ha^l no application to such an 
order in execution as their Lordships were then consicleriBg, and, 
consequently, when such an order was made l)y a single Judge it 
was a proper subject of appeal to tlio Full (Jourt. 

It seems to me that this is all that tiioir Jiordsliips intoiided 
to say, or did in fact, say. The language used amounts to 
nothing more than this : — “ Section 588, no doubt, has the effect 
of restricting appeals in the case of orders which are not decrees, 
but it does not apply to siicli a ease as this before us which is an 
order in execution and, therefore, ' a decree.’ When, therefore, 
such an order has been made hj a single Judge an appeal lies 
‘‘to the Full Court.” . In this observation, then, of their Lord- 
ships I find nothing to support the contention that an appeal will 
lie under section 15 of the Letters Patent from every order of a 
single Judge without any regard to the restrictions on appeal 
imposed by various sections of the Civil Procedure Code. The 
same conclusion, though on somewhat different grounds, was 
arrived at by the Full Bench of the Allahabad High Court in 
the case already referred to Mtihamm id Naimuilah Khan v. /Am- 
nullah Rhmi{\)^ It is impossible to suppose that thoir Lordsliips 
in a mere observation of four lines, witliout any explanation or 
reasoning, laid down a rule of such far-reaching importance, and 
opposed to what appears to be the plain language and intention of 
the legislature. Section 588, Code of Civil Procedure and the 
whole of chapter 43, in which that section occurs, arc expressly 
made applicable to the High ( -oiirt by section 632 of the Code. 

More than this, section 638, Code of Civil Procedure, expressly 
specifies the various sections of the Code which do mt apply to 
the High Court, as (!) a Court of Original Jinisdiction, and'(S) 
a tJourt of Appellate Jurisdiction. Section 688 and chapter 4S 
are not among 'the sections so ■ oxoluded. Moreover, in section' 
..J38. is added “nothing in this Code shall extend or apply to 

Court in the exorcise of jurisdiotioa as' 
ah InsolventDourt/^'^ Thus, the framers of the Code had* clearly 
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beforo them the Tarious jurisdictions exercised by tlie High Court Fasudeva 
under the Letters Patent, and while excluding the Code from 
operation in regard to portions of that jurisdiction, it declared 
that it should apply in regard to other matters. It seems to mo sami. 
impossible to suppose that if the framers of the Code intended to 
preserve the right of appeal from the orders of a single Judge 
given by section 15, they would have omitted all reference to 
that section, when dealing vvdth the very subject of the applica- 
bility of the Code of Civil Procedure to the procedure and jurisdic- 
tion of the High Court. It is argued that, as section 15 of the 
Letters Patent is not expressly stated to bo repealed or modified 
by the Code of Civil Procedure, the right of appeal given by it 
must be taken to remain in force. But this is evidently not so, 
for section 89 of the Letters Patent is not expressly stated to be 
repealed or modified by the Code of Civil Procedure ; yet section 
597 of the latter Code imposes a limitation on appeals to Her 
Majesty in Council in respect of decrees in suits of a nature cog- 
nizable by a Court of Small Causes wbioh limitation finds no 
plac^e in section 39 of the Letters Patent. Section 597, Code of 
Civil Procedure, therefore, modifies section 39 of the Letters 
Patent. I think that it is no less clear that section 58?5, Code of 
Civil Procedure, modifies, and was intended to modify, the very 
wide terms of section 15 of the Letters Patent. 

It is, however, argued that a distinction is to be drawn between 
the High Court and a single Judge of the High Court sitting 
alone. It is argued apparently that a single Judge derives his 
jurisdiction from, and is a creation of, the Letters Patent, and is 
inherently subject to tho limitation imposed on his powers by 
section 15 of the Letters Patent, viz., that he cannot give any 
final judgment, but that all his judgments are subject to an 
appeal to the High Oourt/^ in other words, that tho Court of a 
single Judge is congenitally affected by this infirmity that its 
judgments must always he subject to appeal to the High 

It is urged that 'sections 632' Code of C'ml Proced*^ 

ure, declare that section 588 (and other sections) apply to the 
'High Oourt/^ but are not declared’ to. apply - to a single Judge of 
the High Court, and that con8eq[uently" the finality which would 
attach under the Code of Civil. 'Prooedure to an order of 
'High 'Oourt/^ does not attach ;td,,theprd'e,r of a single Judge# ■ , X- ' 
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am tmablG to accept - the Ta-lidity of this argiimeat. As already 
noticed section 13 of the High Court Act enables the Sigh Court 
' to frame rules for the exercise of its original or appellate Juris** 
'' diction by one or more Judges/' and section 86 of the Letters 
Patent declares that " any function which is lierel)y directed to be 
" performed by the said High Court in the exercise of its original 
"or appellate jurisdiction may be performed" by a single Judge 
tinder the rules framed under seetion 13 of the High Court Act, 

When sections 632 and 638, Code of Civil Procedure, declare 
that almost the whole Code applies to "the High Court" it is 
not reasonable to argue that "the High Court'' there means 
the High Court in its strict sense of the Chief Justice and all the 
Judges. It may be broadly stated that " the High Court "in 
that sense hardly ever exercises its functions. It exercises its 
functions ordinarily , through a Bench of two Judges, and in 
certain cases through a single Judge. I have no doubt but that 
when " the High Court " in these sections is referred to it means 
the Courts, whether of a single Judge or of a Bench of two Judges, 
which are, from time to time, exercising the functions of the 
High Court, If this is not the sense in which " the High Court " 
is used in these sections, then the Code of Civil Procedure does 
not apply at all to the Courts of a single Judge or to a Bench of 
the High Court, and there is no law to regulate their procedure, 
though there is an elaborate law to regulate the procedure of the 
Pull Court. 

This is a reductio ad absurdum. It may be admitted that the 
Letters Patent do, in a number of sections, draw a distinction 
between " the High Court " and a Judge of that Court exercising 
one or more of the functions of the Court, and it may also be 
admitted that, if the Letters Patent stood alone without the Code 
of Civil Procedure having come into existence, section 15 of the 
Letters Patent would have given a right of appeal against every 
Judgment of a single Judge, for there is no limitatioji of the right-' 
laid down in the section, ' But the Code of Civil Procedure was, 
passed for the purpose inter aim of defining the cases in w^hich 
an appeal should ho allowed and those in which it should bo 
forbidden. ' ’ . 

^ ^ ' It distinctly says that against certain orders passed under the 
Code . no appeal shall be, allowed, and it, with equal distin^ness, 
tfeat- which these restrictions 

/'S'' “'‘‘.L'-:' ' , V ' ' - ' ‘ 
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apply to tlie High Courts. It leads, as already stated, to a 
manifest absurdity to hold that the restrictions do not apply to 
such orders when passed hy a single J udge or by a Bench of two 
Judges, but only when passed by the Full Court. 

Section 44 of the Letters Patent expressly contemplates the 
G'overnor'-General in Council passing laws which shall have the 
effect of amending or altering the provisions of the Letters Patent, 
and declares that all the protmoris of the Letters Patent are 
subject to such laws “ and may be in all respects amended and 
altered thereby.^’ 

When the Govornor-GeBeral in Council enacted the Code of 
Civil Procedure he deliberately restricted the right of appeal in 
regard to certain specified orders^ and distinctly declared that 
those restrictions applied to the High Courts. All argument, 
therefore, to show that general words in a general ilet like the 
Code of Civil Procedure ought not to be so construed as to repeal 
specific provisions of a special enactment, like tbe Letters Patent^ 
is beside the mark ; for the Code of Civil Procedure expressly 
deals with the powers of the High Court, and it does so in pursu- 
ance of the express terms of the statute under which the Letters 
Patent were issued, and in accordance with an express reservation 
in the Letters Patent themselves* It only remains to notice 
briefly the argument based on the language of the Code itself in 
sections 595, 597 and 589. 

The argument founded on sections 596 and 597 briefly stated 
is this 

Section 595 gives a general right of appeal to Her Majesty in 
Council against final Judgments, decrees and orders of the High 
Court subject to certain conditions ; and section 597 enacts that, 
notwithstanding anything in section 595, no appeal shall lie to 
Her Majesty in Council from the judgment or one Judge of a 
High Court, nor from the judgment of a Bench of two Judges 
when such Judges are divided in opinion. The reason for this 
restriction, it is argued, is that the right of appeal and the/ortsm 
iii''suoh eases are provided for by section 15 of -the Letters Patent 
which must, therefore, be regarded as still effective and not 
repealed by the Code' of Civil Procedure. -'That it is not repealed 
is, of course, true ; and it is stiiLefte'etive as. regards ■ orders^ passed 
under the Code of Civil Procedure. and declared by the Code to be 
open to appeal,; m well as regards orders-passed under the provMonii 
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of other laws than the, Code of Civil Procedure. But there 
is nothing in the section to lead to the supposition that it was 
intended to preserve the right of appeal against all judgments of 
a single Judge including orders of those classes ‘which under the 
Code are expressly declared to be final. In other words^ section 
597 is not intended to preserve a right of appeal in cases declared 
by section "588 not to he subject to appeal. It merely forbids an 
appeal to Her Majesty in those eases (admittedly many) when an 
appeal does lie against the order of a single Judge under section 
15 of the Letters Patent inasmuch as 0*11011101 formn^ the 
High Court is provided for such appeals. 

The argument founded on section 589 is this : “ The section 
provides d. forum tox appeals against orders passed by all Coiirisj 
original and appellate, other than orders passed by the High 
Court in the exercise of , its appellate jurisdiction. Bvideiitly, 
^Hheii, as no /orze/n is provided, this chapter of the Code is not 
intended to apply at all to such orders of the High The 

answer to this argument is that section 632 of the Code expressly 
says that this chapter does apply to the High Court, but there is 
no need for section 689 to provide a for appeals against 

orders made by the High Court in the exorcise of its appellate 
jurisdiction, since that is already provided for by section 15 of the 
Letters Patent. I cannot find a single sentence or expression in 
these or in any other sections of the Code of Civil Procedure 
which indicate that its provisions are to be controlled and limited 
by the Letters Patent. On the coJitrarYj my eon elusion is that 
the Code of Civil Procedure ^vas intended to modify, and does 
modify, the Letters Patent in cortain particulars. The Code is 
the general law which defines the cases in which orders passed 
under it are, and are not, open to appOfil, and this general law is 
equally applicable to all Courts, including the Court of a single 
J udge of the High Oomt. ■ When such Court of ' a single .Judge 
, makes an order which the.Code:of Civil 'Proceiliiro declares to be 
an order open to' appeal,, ’ seetiou' 15 of the Letters Patent pre- 
scribes ilio fomn to which^ the appeal is to lie and it also gives, a ' 
tight of appeal against' albordeiB passed by a single Judge under 
other laws than ‘the, Oode-p'f, Civil Procedure, but it does not keep 
alive any 'right of appeal' which, is expressly negatived by the 
Code _ of /Civil ProoedTOe. either,, in 'section 588 or in any other 
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I would, therefore, dismiss this appeal with costs on the 
groiind that under Beetioii 588, Code of Ci-vil Procedure, no 
appeal lies. 

SuBEAMANiA Ayyae, J. — There oan be no doubt that the order 
of the learned J udge, against which the present appeal has been 
preferred, is a ^ judgment^ within the meaning of section 15 of 
the Letters Patent. The question to be determined now is 
whether section 588 of the Code of Civil Procedure applies here 
and prohibits the present appeal. The eases of Bajagopal in r^(l) 
and 8ankaran v. Raman KnUi{2) are distinct authorities in sup- 
port of the view that that section applies. But doubts having 
been recently entertained as to whether those eases lay down the 
law correctly, the point was submitted for the decision of a Full 
Bencli. The Full Bench before which the point was argued did 
not, however, settle it one way or the other, and as my learned 
colleague holds that another reference in the mattter to a Pull 
Bench is not called for, I must consider myself bound in this case 
by the authorities referred to. 

Nevertheless I am unable to accept the suggestion that the 
observations of the Judicial Committee in Hurnsh Ch under Chow^ 
dhryy. Kalisunderi Debi{Z) to the effect that section 588 of the 
Code is inapplicable where the appeal is from one Judge of the 
High Court to the Pull Court are mere dicta. The tenor of the 
observations seems clearly to indicate that they were intended to 
be a decision on the point, irrespective of the circum.stances of 
the particular case in which the observations were made. For the 
ground of the opinion of their Lordships refers not to the nature 
of the order appealed against, whether it fell within section 
244 or under section 588 of the Code, but to the relative position 
of the Judge who passed the order and the Court to which the 
appeal again.st the order was made. "No doubt the observations 
are brief ; but the point involved is indeed a plain and simple 
one. Nay, the single reason, , assigned in the ooneluding part of 
the observations for holding section 588 to be inapplicable, is 
really the fundamental reason that can be urged in support of that 
view, and th^ reason is, as I apprehend, that the very scheme of 
the Code as to appeals is that they lie from one Court to another. 
Consequently section 588, which must, --be 'Construed with 'reference 
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to this general soliemej lias no application to a case where the 
appeal is from one J udge of a Oourt to the Pnll Court, 

However, whether the opinion in question of the Judicial 
Committee is hut a didum that can he explained away or a 
decision that is binding upon this Court can, in the existing 
circumstances so far as this tribunal is concerned, he satisfactorily 
answered by a Full Bench ruling only. In the absence of such a 
ruling I should, as already stated, hold myself bound by this 
CourCs decisions referred to. 

On this ground I concur in dismissing the appeal with costs. 


APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Shephard. 

RAMALINGA CHETTI (Plaixtot), ArnBi,i.ANT, 

v. 

EAG0NATHA EAXJ Airo otiiees (Dsfexoan-ts), Respoudents.* 

Civil Procedure Coda — Act XIV of 1883, s, 12 — Stat An* money — AppHcation 
hy defendant for an account of dealings with plaititij] — Defendants^ tifht to bring 
a separate suit^ for an accounL 

In a suit for money the defendant admitted that there }iad been money deal- 
ings betw^een him and plaintit, but averred that the taking of an account would 
sbow that the plaintlS indebted'tO' him. The Court dismissoci the plAiutif 
suit, but declined to take an account against the plainiifl: : 

Meld, that the defendant was not entitled tu have an account taken in the 
suit and that Civil Procedure Code, section 13, w'onldlnot have precluded him 
from suing for an account daring the pendency of the plaintiff's auit. 

Memorandum of ohjeotions filed by defendant No, 1, under Civil 
Procedure Code, section 561,: in Appeal No. 26 of 1896, wliioh 
was preferred by the plaintiS' against tho decree of V. Srinivasa 
Ohariar, Subordinate Judge of Kumbakenam, in Original Suit 
^,No, 3 of,1894.,. • ; 

; ' Tte the fil'st defendant, together with 

; the otberldefendants, who .w^ the sons of his brother (deoeased), 
fodhstituteljab' Hindu family; that the plaintiff, at 
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the request of the first defendant and his brother, had advanced 
various sums of money to them for the upkeep of the family 
charities and for other family purposes, and also that they had 
from time to time made payments to him; that, according to 
plaintff^s account, there was due by the family to him on 14th of 
October 1892 the sum of Bs. 10;,704~8-6, and he now sued to 
recover that sum together ’with interest. The last paragraph of 
the plaint was as follows 

The plaintiff submits that, though the dealings began more 
than three years before suit still the suit is not barred inas- 
much as the accounts are mutual, open and current, and also 
^‘because the plaintiff has appropriated the payments by the 
“ defendants within three years before this action towards sums 
advanced to them before the said three years.’’ 

Defendant No. 1^ among other pleas, stated in his written 
statement, the first defendant further submits that nothing is due 
from him to the plaintiff ; on the other hand a large amount 
exceeding Es. 5,000 is due to the first defendant by the plaintiff, 
** for which the first defendant will sue the plaintiff in a separate 
suii’^ 

The Subordinate Judge held that nothing was due to the plain- 
tiff and dismissed the suit declining to take an account between 
the parties for the purpose of ascertaining what sum was due by 
the plaintiff to first defendant, who desired that this should be 
done and with that object applied for leave to amend his written 
statement. 

The plaintiff preferred an appeal against the decree dismissing 
his suit, and the first defendant preferred a memorandum of objec- 
tions under Civil Procedure Code, section 561, ‘with the object of 
having the account taken as above, that a decree for the amount 
found to be due might he given. 

Mr, Nortony Rama Raity Simsami Ayyar and Ramanuja Bau 
for appellant. ■ ■ , ; , 

The Acting Advocate-General (Hon, F. Bhashyam Ayyangar)y 
Rattabkirama Ayyat and Jivaji for respondent No. 1, 

The Court having given judgment, whereby the appeal was 
dismissed with costs, delivered judgment on the memorandum of 
objections as follows : — 

JuDcsfMEHT. — ^The only point, argued in' support of the memo- 
randum of objections w^s that the Suhordinate Judge was wrong 
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in refusing to direct an account to be taten with a yiew of ascer- 
taining tlie Slim due to tbe first defendant and give liiin a decree 
therefor. It was argued that the plaintiff’s suit was in reality a 
suit for an account;, and that the ■ defendant in siieb a suit was 
entitled to the benefit of the account if it turned out to be in his 
favour; and in support of this view it was contended that tlie first 
defendant was precluded by tbo provisions of section 12 of the 
Code of Civil Procedure from liimself bringing a suit for an 
account against tbo plaintiff. The answer to these argunioats is, 
in our opinion, clear. If it 'svere true that, the suit was a suit for 
an account in the proper sense of that term, then it would follow, 
according to the decision in llurrinath Rai v. KrUhna Kimiar Bah*- 
which decision illustrates the English practic?e, that the first 
defendant would be entitled to have an account taheii with a view 
to obtain a decree for the sum that might be found due to Mm. 
But looking at the plaint - in the present case we are clearly of 
opinion that the suit is not of the supposed character. There is 
no allegation in the plaint that the first defendant was undpr an 
obligation to account to the plaintiff ; there is no allegation of a 
mutual account, that is, an aecoimt showing payments and receipts 
en the one side as well as on the other v. PhUUps{2)) ] 

and further there is no prayer for an account. It is true that it 
was competent to the first defendant to have filed a suit for an 
account against the plaintiff, hut that eiicumstanee cannot alter 
the cliaraeter of the suit actually brought hj the plaintiff, nor 
could it entitle the plaintiff to bring a suit for an account if other- 
wise he was not in a position to do so {RwhrkJc v. SknikyQi)). 
Having regard to the nature of the plaint and to the relations of 
the parties, we do not think the decision in Jlnrrhiarh Rai v. 
KrMna Kumar BahMiX) has any application to the present case. 
These observations practically dispose of the argument derived from 
section 12, Civil Procedure Code. , There is nothing in the provi- 
sions of that section to prevent the first defendant from bringing 
a suit for an account against the pkintilT, notwithstanding the 
pendency of the present, .suit'' In a suit for an account brought by 
him (the first d6fendant)‘no doubt' the matter'ia issue womid iiavo 
been substantially the, 'matter in 'issue in the present suit. But the 
relief claimed in a suit Jor ah account would differ in kind from 
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the relief claimed in the present suit. For these reasons we think 
that the ‘Subordinate Judge was right in refusing to allow an 
amendment of the written statement. Therefore the memoran- 
dum of objections is also dismissed with costs. 


APPELLATE CIVIL. 

Bkfon Mr. Justice Shephard and Mr. Justice Demies. 

SUNDAEAM ATYAE akb others (DHraNnANx* 

Nos. 2j 3, 4, 6, 9^ 10 and 19), Api*ellants, 

, ■■ t\ 

UMAM13A BAYI SAHEB aistd othees (PLAmTiFE and . 

Nos. 13 to 18), Eespondehts.'^ 

neli^ious E-ndoii'menis-Fort Pagodasat Tanjore~~Bightofr,ianageraeni ondeath 
of the senior widoiv of the laie Mahayajah of Tmijore. 

After tLo death in 1855 of the late Eajah of Tanjore withont male issue, 
Government assumed charge of the Fort Pagodas, of which he was the hereditary 
trustee. Subsequently, his senior widow Her Highness Kainahslii Bayi Saheba 
applied that they should be handed over to her as the head of the fainiiy for the 
time being j and Government in 1863 made an order saying it is desii-able that 
the connection of Government with the pagodas should cease; they will aceord- 
iiigly ho handed over to Her Highness Kamakshi Bayi Saheba.” The pagodas 
and their endowments were handed over in pursuauco of that order and 'were 
held Ijy the senior widow till her death in 1893. On her death Government 
oi-dered that they should be placed under the Devastanam Committees of' the 
circles in ivhich they were situated. The senior smwiviEg widow now claimed 
to he entitled to possessien and the right of management by succession and 
siieci accordingly': , ■ ; ' 

UeU, tliat Government intended to make an absolute transfer in 1863 
without any reaerYation of a reversionary right to make a new appointment, and 
that whether Tier Highness Kamakshi Bayi Saheba took the trust property for 
a widow’s estate, or as stridhanam, the plaintiff was entitled to sncceotL 

Appeab against the decree of 0. Venkobacliaria'r, Subordinate 
Judge of Tanjore, in Original Suit No. 3 of 1894. 

Tke plaintiff sued as the senior surviving widow of His High- ■ 
ness Sivaji Maharajah Saheh, the last Baj ah of Tanjore to recover 
posBOSsion of the Fort devastanams and lieir endowments. 


■S' Appeal Eo. .234 of. 18D5, 
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Xaliana Tlia seven surviving widows of tie late Bajali were joined as 
defeiidauts, and a question was raised wlietier the plaiiitil! was 
in fact the senior widow and as sueli the head of the fannlj. This 
Bayi Sahbb. question was answered in the plaintiff favour in the Subordinate 
Court and it was not re-agitated on the appeal. The first defend- 
ant was the Secretary of State for India. The other defendants 
were respectively members of the Devastanain Coiniiii trees of the 
Tanjore and Kuinhakonam Circles. These committees w^'ero re- 
spectively in possession of the devastanams and other properties 
to whieh the suit related, under Proceedings of the Government 
in the Political Department, dated 22nd September 1892* 

The late Eajah died on 27th October 1855 and the fioveru- 
meat of Madras hy an act of state took possession of his state and 
his private property. Subsequently under Proceedings of the 
Madras Government, dated 21st August 1862, the estate was 
handed over to his senior widow Her Highness Eamakshi Bayi 
Saheba. These Proceedings contained the following directions : — 
The estate will therefore be made over to the senior widiew who 
will have the management and control of the property ; and it 
will be her duty to provide in a suitable manner for the partioipa.- 
*‘tive enjoyment of the estate in question by the other widows, her 
eo-heirs. On the death of the last surriving widow, the daughter 
of the late Eajah or failing her the next heirs of the late Eajah, 
if any, will inherit the property/^ 

Subsequently Her Highness Kamakshi Bayi Saheba in 1862 
addressed Government on the subject of the institutions in ques** 
tion in the present suit as to which her memorial, dated 24th 
December 1862, contained the followung passages 

Finally your memorialist prays that the pagodas and cEari- 
table institutions which have been founded from time to time by 
** members of her family may now bo made over to her as the head 
of the family for the time^ being*" No oI)|ecti<)ii, she submits, can 
. ** arise from the circumstance of her being a female ; for the Ilanea 

, of Eamnad is the acknowledged head of all tho charities in her 
‘^zamindari, and has. been bo judicially declared by tho late Court 
of Suddcr Uddalut, nor are 'there abundant other instances want- 
of such -trusts ■vesting in ’women* dho Government has 
.ff recently avowed the, poliey:6f disconnecting itself with the ro- ■ 
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TOta* Excelleacj^s Legislative Couuciland ia the Supreme Legisla- kaliana 
tivo CoiiBcil at Calcutta. Indeed, your memorialist is informed 
‘‘ on what she ’believes good authority, that the Government of , '2'’- 
Madras has long since been anxious to relinquish the charge of bayi Saheb 
these endowments (the care of which was thrust upon it by the 
measures following on the Rajah^s death) in favour of a member 
of the family. Mr. Phillips, then Commissioner of Tan j ore, is 
understood to have gone so far in 1858, as to have recommended 
the Government to make them at once over to Suckkaram Saheb, 
though the Government did not think fit to sanction that pro- 
posal. Your memorialist will not open up the unhappy circum- 
stances which would necessarily make such a measure personally 
repulsive not only to herself but to all the other members of the 
Rajah’s family. The steps which led to Suckkaram Sahoh’s 
marriage with the Rajah’s surviving daughter, have been more 
than tacitly condemned by the Supreme authorities in England 
and India. It is not essential that the charge of these endow- 
ments should he vested in a male ; and she submits that she 
^‘is the fit and proper person as the senior widow of her late 
husband to have the charge of the charitable endowments of the 
family/’ 

The then. Government Agent at Tanjore in forwarding to the 
Government of Madras the memorial just referred to wrote mter 
alia as follows : — With reference to fourth item of claim in the 
** .memorial, viz,, the management of the cbaritahle and religious # 

institutions which w^ere under the charge of His Highness the 
^Hate Pi.a,jah, the right of Government in a legal point of view to 
provide in whatever way they might deem fit, for the superin- 
tendence of these institutions, has already been placed beyond 
€|uestion. The only question therefore now for consideration 
is, whether it would to be expedient or beneficial to hand over 
the siiperintcmdence of them to the memorialist. 

**As regards the devastanams or the, religious institutions, I 
am of opinion that it is highly desirable that all connection with 
them on the part of Government should cease. ■ Indeed such ought ; , 

have been the ease long ago, for Government, in their Order 
of 21st July 1858, No. 461 {paragraph 11), expressly directed 
**the then Commissioner to^ take '.measures for the disposal of the 
pagodas, and also nt the Same ' time, threw out a stiggestion 
whether they might not ;be ' made/ AVer vwholly or, hi part to ' /'' 
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“ Suckkar&Di Sahebj soii*iD.»la'w of fclie lato RaJalij as solo trustee. 
“No stops, howoTer, appear to liavo been, taken to give effect to 
“ tbeir order on account of the ill-feeling which oxistod amongst 
“ the several immodiate members of the Rajah’s family, and the 
“ difficulty which presented itself in fixing upon a particular in- 
“ dividual for the trust contemplated. Now, however, that the 
“memorialist Her Highness Kamakahiamba Bari Sahiba, has 
“ been recognized as the head of the family, and h;i3 had the 
“whole of the private property of the late Rajah made over to 
“ her, I conceive the Q-ovemment wiU be disposed to accede to her 
“ request, as far as it relates to the management of the pagodas. 

“ "With respect to the chattrams, I have the honotu* to state that 
“ I am not prepared to support the memorialist’s request. If I 
“ had any guarantee that they would be properly managed by 
“Her Highness Kamakshiamba Bayi Sabiba, I should be happy 
“ to recommend that they should be made over to her, but un- 
“ fortunately such is not the ease. Her Highness is, by reason 
“ of her sex and position^ positively precluded from exercising 
“anything like a personal control over her affairs, and I am 
“ compelled to add that my intercourse during the last few months 
“ with those whom she would employ, has not given me any high 
“ opinion of their integrity, nor made mo think that they would 
" use the chattram property in any other way than os a means 
“ for aggrandizing themselves. I hope that I shall not be mis- 
“ understood ; I do not doubt the good faith of tho momoriali.st 
“herself, but I cannot say as much for her agents. These 
“ chattrams are, as the G-ovemmont are aware possessc^d of exten- 
“ sive endowments, yielding an annual ineomo of upwards of 
“ a lakh and a half of rupees, and as tho system sanctioned 
“ by Government in their Proceedings of the loth December 1857, 
“ No. 1046, under which the mauagemont of these iij.stitutions is 
“ vested in the OoUeotor nnder the provisions of Regulation YII of 
“ 1817, has been found to work admirably for the last five years, 
“ and has given general satisfaction, I beg most ca mostly, for the 
“ sake of the District of Tan j ore and of all those really intorested 
'■ ‘tin these chattrams, that they .may not be handed over to the 

these and certfna nther . documents, the Govornmont on 
19tb March 1863 ma,de ah, order which, so far as ita^elatod, to the 
•present matter, ’fas'ih &edolioydng tern ... , 
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^^Tbe G"OYeriior in Ooimcil concurs in tie opinion of the Kaliana 
Officiating GoYernment Agent that it would not be advisable to 
remove the cliattrams belonging to the late Rajah from the ^ 
control of the Collector, It is desirable that the connection of Bayi Saheb. 
Government with the pagodas should cease, and they will 
accordingly be made over to Her Highness Kainaishi Bavi 
^^Sahebad^ ^ 

In pursuairce of this order the devastanams were handed over 
to Her Highness Eaniakshi Bayi Salieba, and she held possession 
of them until her death which took place in January 1892. The 
present plaintiff now claimed that, from the last*mentioned date, 
she came entitled to their possession and management in succession 
to the late Banee. After referring to the above, circumstances 
and stating that the trusteeship had long been hereditary in the 
late Rajah’s family the plaint continued : — 

The Government, however, by its Order, dated the 22nd 
September 1892, ISTo. 537, Political Department, informed her 
(the plaintiff) that the management thereof had been dhected to 
be transferred to the local Temple Committees ; that, on receipt 
** of this order, the Collector and Government Agent at Tanjore in 
October following unlawfully took possession of the said devas- 
tanam reeordvS and office as well as its treasury eontaining cash, 
jewels and other valuables ; further arranged with Nagaraja 
who had been appointed by Her Highness Kamakshi 
Bayi Salieba as devastanam agent under her, and who, after her 
deatli, w’-as ds facto manager, to hold the management under his 
orders and eventually made over all the properties to the Temple 
Committee of Tanjore Circle, who in their turn, on the appli- 
cation of the Committee of Eiimbakoiiam Circle, transferred to 
^^them such of the pagodas as were lying within their circle 
^Hogether with their endowments and that, in this manner, the 
pagodas and their endowments described in schedule A to the 
plaint as well as the properties described in schedule C, which 
**are dedicated for all the plaint -pagodas; '.including those in 
‘^schedule both properties being within, the jurisdiction of this . 

Court, remain in the possession of the Temple Committee of the 
Tanjore Circle, represented by ' defendants IJos. 2 to 6, while the . 
pagodas and their endowments mentioned' in schedule Bj, lying 
within' the jurisdietion of the Knmhakonam Suhordinate Court, 
haTe passed into the possession of thAOolnnnMeh' of, 
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of that Aot ovot thoso t or to oaoroho ooutol 

their part to possession ^md ^ ago become 

Am mdor the pro™.o«. ^ Ate of actte to tho 

..haired by limteioa; “•''Aiiomoil on tho 17th May 1893; 
“Secretary of State for In lai Temple Committees 

.. and that eh. tesoried notea nponjhc^i^^^^^ 

“demanding possession of ^ 

“ management but without any e oe . Secretary of 

The written statement defendant states that 

State was to the following effeo . 

.. the plaint pagoda, and to end ^ the 

.. property of tho Bajahs of Ta^l „ajai, no prom- , 

.. -iSth Oetohor 1799 by athioh tho pte ^ i„ 

sion was made for the ^Xs or thei^ endow- 

.. the management of the* ” lo^mment by it. Order, 

“nients; that subsequen y > exercise authority 

..dated 6th July 1800, A.rotet. the Bert of Tanjorc 

“and supermtendeuce J dkeetod the amount of 

“ amoimtiug m number o Z ’ ^ r to the Resident on 

‘•'t^-endowmeutst^^^^^^^ for 

“ his account, and also consen o£ the revenue of 

“the purpose as the saL time allowing such officer 

» 43 other pagodas, withou - oxponditaro in con- 

“ to have any °t Twas by virtue of this ordor and wkli 

. section therewith^ tot ^ management 'of the plamt 

“the sanction „sted in tho Bajah and it was 

“ temples and their endowments v^ . . t£,,t 

“subject to to taken possession of hy to: 

h again when these prog ms^_^ Bighnoss Sivaji along with his 
1 , Government on the .d a Judicial Com- : 

“ oiket properties, hy an ac 9 ^ Q-ovornmont appointed their 

‘' mittee of the Pxivy * as then thero were no existing 

,yy“:own^"officem:ld ;m^.® Endowments Act, XA: 
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of 1863, had not been passed into law and it was in fact quite 
competent for them to do so ; that the oflS.cers so appointed had 
been managing the properties until about the 19th March 1863, 
^^when Her Highness Eamatshi Bayi Sahiba agreed to have 
them under her management ; that upon her undertaking, those 
properties were handed over to her, but not unconditionally 
restored ’ to her as stated in the plaint ; that she was then 
managing the properties until her death, not a.s of right and 
‘^by virtue of her being the senior Eanee entitled to succeed 
to the Rajah^s personal properties, but as a person appointed by 
Government to manage them ; and that, after her death, the 
Government in the exercise of their rights of management of 
^Hhose properties and of appointment of trustees, managers or 
superintendents thereof, which rights they had all along* retained 
in themselves, transferred them to the local Temple Committees 
appointed under Act XX of 1863. This defendant contends 
'Hhat, by ordering delivery of these properties to Her Highness 
Kamakshi Bayi Sahiba, the Government did not divest them- 
selves of their right to make such further or other arrangements 
as they might think proper with regard to their management 
and superintendence ; that thereby they did not recognise or 
admit any right thereto on the part of the former Eajahs or in 
Her Highness Kamakshi Bayi Sahiba or in any senior Ranee 
of Tanjore ; that the order after all was purely an executive 
one and could be cancelled or varied by them at any time ; that 
again the order transferring the properties to the Temple Oom- 
mittees was also perfectly legal and within the rights of the 
Government, who did not thereby resume them as alleged by the 
plaintiff ; that the senior Ranee among the widows of the late 
Bajali and in that capacity the plaintiff has no right to their 
management ; further, that the action of the Collector in taking 
possession » thereof was not unlawful, but in pursuance of the 
orders of the Government ; and that the Temple Committees after 
the transfer of the properties to them, acquired^ all the rights 
conferred and were bound to perform all the duties imposed upon 
them by Act XX of 1863 in relation ' to 'those .properties/ He 
further denies that the claim of the Tempi© Committees is barred 
by limitation as stated by the plaintiff.’^,,-- : _ ; • ■ 

' In the written statement of first delendant' was raised a further : 
contention that Kamakshi Bayi Sahiba 'by the deHvery^ of the 
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Kaliana plaint devasta-nams made to her ^‘did not become a trustee o! 

^''the said pagodas and ' their "'eiidowiiients and .liable m such for 
maladministration^ but was merely a manager during the plea- 
BS^sIaEB. ^^snre of GoTernmentd’ ’ This contention, howe\'er, was withdrawn 
before the settlement of issues on first defendant’s motion ae* 
eordingly, and the written 'statemeiit was amended and paragraph x 
14 which raised this contention was struck out. 

The DeYastaiiarn Committee of the K nmbakona in Chrclc adopted 
the defence of the Secretary of State, as also did the Devastanam 
Committee of the Tanjore Circle who, how^eYcr, added that the 
right of management of the plaint properties, even if it (lelongod 
to the family of the widows of the late Rajah, vested jointly in all 
the surviving Ranees, and the claim of the plaintiff to the cxehv 
sion of the other Ranees, was therefore not sustainable ; that the 
plaintiff and other Ranees had been already found by judicial 
decision incompetent to manage the trusts in question and the suit 
was irnsustainable ou this ground also ; and lastly, that the assump- 
tion by the Government of the possession of the plaint properties 
and the transfer thereof to the Devastanam Committees, even if 
not legal for the reasons set out in the first defendant’s written 
statement, constituted an act of state into the yalidity, of which 
■ the Court had no jurisdiction to inquire. 

Various other pleas were raised by certain of the defendants, 
including that already alluded to, as to the plaintiffs’ status as 
senior widow, and another to the eifeet that if the right of manage- 
ment vested in the plaintiff at all, it vested in her jointly with her 
co-widows. These pleas, however, were overruled in the lower 
Court and subsequently abandoned. 

The Subordinate Judge hold that the late Maharajah was the 
hereditary trustee of the temples in question ; the Govornmont 
restored them unconditionally to Her Ilighness Kiiiiialshi Bayi • ■; 
thereby divesting itself of all rights in them ; that hy snob restora- |i 
tion Her Highness Kamakshi Bayi acquired a heritable -interest /" 

which passed on her death, to the plaintiff as the senior surviving i; 

widow, and accordingly that Govcimnient acted illagallj in taking r" 
. possession on her death. He consequently |)assccl a decree for thc^ 
plaintiff.' ^ ^ 

Tho ^ lueinbers of the -jpevastanam. Committees of the Tanjora ^ 

and Kumbakonam CSroles, preferred this appeal 
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The Acting Advocate-General (Hon. F. Bhashyam Ayyangar) kaliaxa 
and Mvagt for respondent No. 1 . 

K. N, Aiya for respondents Nos. 2 and 6. ^ '^'mba 

Shefhaed, J. — The appellants are the members of the two Bayi Saheb, 
Devastanam Oominittees of Tanjore and Kumbakoiiam. The first 
respondent is the senior Ranee of the late Maharajah of Tanjore. 

The suit relates to certain deyastanams known as the Fort or 
Palace Deyestanams and their endowments, of which the first 
respondent claims to be hereditary trustee in succession to her 
co-widow Her Highness Kamakshi Bayi wFo died in 1892. 

Numerous questions appear to have been raised at the trial in the 
Court below, but in this Court the appellants’ yakil did not argue 
the questions involved in the last seven issues and confined himself 
to the contentions hereinafter mentioned. 

' Whatever estate or interest the late Kamakshi Bayi did acquire, 
was undoubtedly accj[uired by her, under the Order of Government, 
dated 19th March 1863, which concludes with the words : — “ It is 
^Mesirahle that the connection of 'Government with the pagodas 
should cease, and they will accordingly be made over to Her 
Highness Kamakshi Bayi Sahiba,” Some attempt was made to 
show that the late Maharajah who died in 1855 and whose property 
was thereupon seized by the Government in the exercise of its 
sovereign power (see The Secretary of State in Council of India v. 

Kamaehee Boije Sa]iaba{\)) was not the trustee of tliese pagodas, but 
possessed over them nothing more than the Melkoima or sovereign 
right of superintendence. This point is, in my opinion, sufficiently 
dealt with by the Subordinate Judge in the 17th and following 
paragraphs of his judgment. There is a clear distinction made in 
the documents exhibited between the public and the Fort temples. 

The latter are spoken of by Commissioner Phillips, in his letter 
of the 13th June 1857, as possessions of the Eaj, which must 
unavoidably remain under management by Government officers 
until the final settlement of Tanjore affairs.’^ I think the 
Subordinate Judge is clearly right in holding that the late Eaja 
was trustee of these pagodas. 

That being so, the only question is what was the intention 
of Government in passing the order ahovementioned of the 19th 
March 1863* It is necessary to consider' the circumstances which 
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led up to that order. On Mr. Phillips’ letter aboTomentioiied, the 
Government obtained the opinion of the Advocate-Goneral as 
to the course which they could legally adopt with regard to the 
pagodas and their revenues, and on the 21st July 1858, an order 
is passed which concludes with the following words ; — “ Under 
“ these circumstances, the Governor in Council requests that the 
“ Commissioner will proceed at once to take measures for the dis- 
“ posal of the pagodas on the principles above indicated and for 
“ Toakirig them over to trustees, reporting the arrangements which 
“ he would propose for the sanction of Government before theii' 
“ being carried out. It has occurred to Government that these 
“ devastanams might be made over wholly or in part to Suckkaram 
“ Saheb, son-in-law of the late Eajah, as sole trustee, but on this 
“point they would desire to have Mr. Phillips’ opinion.” 

On the 21st August 1862 an order was made by Government 
to the effect that the private property of the late Eajah should be 
handed over to the senior Ranee, the late Kamakshi Bayi, on. the 
terms mentioned therein (see Jijoyiamha Bayi Saiha v. Kamakshi 
Bayi 8aiba{i))- Thenature.of these terms was such that the senior 
Eanee and the other Ranees and the Eajah’s daughter were prac- 
tically placed as between themselves in the position, in which they 
would have been under Hindu Law, had no confiscation of the 
property taken place. On the 13th January 1863 the Government 
Agent sends up to Government a memorial from the senior Eanee 
with his report upon it. In the memorial occurs this passage 
“ Einally, your memorialist prays that the pagodas and charitable 
“institutions, which have been founded from time to time by 
“ members of her family may now be made over to her as the head 
“of the family for the time being. No objection, she submits, can 
“ arise from the oircumstance of her being a female j for the Eanee 
“ of Ramnad is the acknowledged head of all the charities in her 
“ aemindari, and has been so judicially declared by the late Oourt 
“of Saddr Addalut.” The memorial ends with the submission; 
that the memorialist is “ the fit and proper person as the senior 
“ widow of her late husband to have the charge of the charitable 
“ endowments of the family.” 

In his report the Government Agent distinguishes between fee 
pagodas and the ohattrams. ^ith regard to the f owner, ho writes ; 

' (l) 8,ir.S.O.K., 428. 



‘^Now, howeyer^ tliat the memorialist Her Highness Kamakshi 
Bayi SaMhaj has been recognised as the head of the family, and has 
had the whole of the private property of the late Ea.jah made over 
to her, I oonceive the G*overnmeiit will be disposed to accede to her 
request as far as it relates to the management of the pagodas.’^ 
It is on these materials that the Order of the 19th March 1863 
was passed in the following language : — it is desirable that the 
connection of Grovernment with the pagodas should pease, and 
they will accordingly he made over to Her Highness Eamakshi 
^^Hayi Sahiha/^ 

The extreme contention on the part of the appellants in the 
Court below seems to have been that the intention of Goyernment 
was to constitute the senior Ranee, a more manager removablo 
at pleasure and not to vest any estate in her. That contention 
was not pressed upon us at the hearing of the appeal ; but it w=^as 
argued that if the senior Ranee took any estate, it was only an 
estate for life and our attention was called by way of contrast to the 
terms of the disposition of the Rajah^s private property expressed 
in the Order of the 21st August 1862, 

Whatever may have been the intention of G-overnment as 
to the devolution of the estate on the death of Eamakshi Bayi 
Sahiba, I think it clear that they intended to make an absolute 
transfer without any reservation of a reversionary right to make a 
new appointment. The evidence shows that at the time the 
Government was anxious to divest itself and its officers of the 
charge of religious endowments. Only nine days before the 
order of Government was passed, the Act XX of 1863 received the 
sanction of the Governor-General. By that Act a distinction w^as 
drawn between those temples whose trustees had been appointed 
by Govemment' and those which had been managed by hereditary 
trustees. It being competent to the Government to deal with 
the Port pagodas in such manner as they thought fit, they treated 
the pagodas as if they belonged to the latter class dealing with 
them in accordance with the provisions of section 4 of the Act* 
There is nothing to show that the resolution so to treat them was 
intended to be in any way conditional or that it was intended 
to leave it an open question whether , at some future time the 
pagodas might be dealt with in some other way. 

The question still remains what was the precise nature of the 
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Kaliana tiiat tlie estate was in the nature of selLacquired property in the 
Bailee's hands, in this sense, that her rights were derivative from 
G-overnment and had no relation back to inheritance on the death 
BAif SahL. of the Rajah. That was the view taken with regard to the private 
property restored by the Order of 21si August 1862 (see Jijo^tambd 
Bayi Saiha v. Kamak%hi Bayi 8mba{l). In the order relating 
to the pagodas there are no express terms, such as there were 
in the earlier order, regulating the enjoy mont and devolution of 
the estate. The intention of Government may, however, I think, 
be gathered from the terms of the memorial and the report on 
which the order proceeded. In the memorial the senior Eanee 
prays that the pagodas may he handed over to her as the head of 
the family for the time being The Government Agent sup* 
ports her claim on the same grounds, saying that, as she has been 
recognized as the head of the family and has had the private 
property made over to her, he conceives the Government Nvill be 
disposed to accede to her request regarding the pagodas. The 
Government does accede to her request, so recommended by the 
Agent, and I think it m.ay be fairly inferred that the intention 
was that she should assume the management of the pagodas in the 
capacity in which she asked for it, that is to say, as the head of 
the family for the time being. It cannot be suggested that it 
was in any other capacity than that of widow” of the late Eajah that 
she was chosen as the person to whom the trust should be made 
over. And it must be presumed that the Government in making 
the grant had in view the personal law of the family to which the 
grantee belonged and intended to create an estate consonant to 
that law (see Mahomed Slmmsool v, Sheu'uhram{2) , ICunhacha Hmma 
V. KuUi Mammi Hajee{Z)), This being so, the inference is, I think, 
irresistible that the intention was to grant a widow's estate, that 
is, to put Kamakshi Bayi in the position which she would have 
^ enjoyed had there been no confiscation on the death of her husband 
the Eajah, 

Th© Advocate-General put the case in two ways. He argued 
that it was the intention of Government either to confer on 
Kamakshi Bayi, a widow^'s. estate or to grant tie trust property 
toter.aS'' stridhanam, , In either vie'w he contended the plaintiff 
..Would, on the 'death of.Kamakshi Bayi, without issue, he the , ’ 
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person entitled to succeed. A consideration of the circumstances 
under wliieh the grant was made, in my opinion, strongly indi* 
cates the intention of Q-overnment to adopt the former course, and 
that yiew of the grant is further supported by the presumption 
which exists in favour of the supposition that the estate when 
re-granted to a member of the original family was intended to 
possess the qualities which it possessed in the hands of the former 
holder. For these reasons, I think the Subordinate Judge has 
come to a right conclusion and I would dismiss the appeal with 
costs to be paid by the appellants to the first respondent. 

Davies, J. — I concur throughout. 


APPELLATE CRIMINAL. 

Before Sir Arthur J. H, OolUns^ JO,, Chief Jmiice^ and 
M)\ Justice Benson, 

aUEEN-EMPEESS 

VIEAPPA OHETTI.^ 

Pmal Code — Act XLV of 1860, ss, 268, 283 — Encroachment on puhlic highimy — 

Fuhlic nuisance. 

Whoever appropriates any part of a street by building over it infringes the 
right of the public quoad the part built over, and thereby commits an offence 
punishable under Penal Code, section 290, if not one punishable under section 283. 

Avvzxh on bekalf of Government under section 417 of the Code 
of Criminal Procedure against the judgment of acquittal pro- 
nounced by the Second-class Magistrate of Nannilam in Calendar 
Case No. 225 of 1896. 

The accused was charged with the offence of causing obstruction 
in a public way punishable under section 283, Indian Penal Code. 
The accused was the owner of a house in a street in the Nannilam 
Union. The charge was that, early in 1895, he widened the pials 
in front of his house by about three feet and thereby encroached 
upon the street. A notice was served on him under section 98 of 
the Local Boards Act, directing him to remove the encroachments. 
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Tlie eBoroaohments not itavixig been removed^ lie was oliargeci as 
al)OY0 imcler tlie' orders of tlie Taluk Board, Tlie Magistrate 
said in bis judgment : — The Union karnam says that the pials as 
widened are within, the line of the adjoining houses east and 
westj and it is clear from his statement and from my personal 
inspection that the encroachments in question cause no dangers 
ohstruotion, or annoyance to the piihlie/^ 

On this ground he acquitted the accused, and the present 
appeal was preferred on behalf of Grovernment against the 
acquittal. 

The Fublio ProBemioT Q&i. Poioell) for the Crown. 

Tiagaraja Ayyar for the accused. 

Judgment. — The Second-class Magistrate has acquitted the 
accused in these two cases of an offence under section 283, Indian 
PenaV Code, on the ground dhat the encroachment, if such there 
be, does not cause .any ^ danger, obstruction or annoyance ^ to the 
public. 

It may be that section 283 is inapplicable in the absence of 
evidence that danger^ obstruction or injury was caused to any 
particular person, but the acts of the accused clearly fell within 
the definition of a ^ public nuisance ^ in section 268, Indian Penal 
Code, and was, therefore, punishable under section 290. 

The public is entitled to the use of the full width of the 
public street, however wide it may be. Whoever appropriates 
any part of the street by building over it infringes the right of 
the public quoad the part built over. The act must necessarily 
cause obstruction to persons who may have occasion to use their 
public right over the part encroached upon. 

The Second-class Magistrate has not decided whether the land 
built over was in fact part of the public street or was their own 
private land as pleaded by the accused. We, therefore, set aside 
the acquittals in both eases, and direct that the accused be re-tried 
and charges against, them be disj^osed of according to law. 

Ordered accordingly. * 
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APPELLATE OIYIL. 

Before Mr, Justice Subramania Ayyar and Mr, Justice Dadies% 
TJTHTJNGAH’AKATH AVUTHAtiA (PiApmFF), Appei.laot, is97. 

AilgT^fc 10. 

September 

THiiZHATHAE-AYIL KUNHALI othbes (Defendants 
!N os, 4 AND 7 TO 10), Eespondentb/** 

MiUahar Gonvfiensatioii for Tenanis' Tmiwovemcnts Act — Act I of 1SS7 (Madraa), ss, 

0 (<^5 7 — Temvnt’s agreemeyit in 1890 not to claim compensation for improvemenia 
already made — Reduction of re'ni — Claim, to make deduction from the value 
of improverneuts on account of roducficn of rent. 

In an ejectment suit relating* to agricnltiiral property in SlaiabaPj it appeared 
that the tenant was in 3 >ossessioB under an agreement executed in 1890, in which 
It was recited that the tenant’s lather had been let into possession thirty years 
previously at a certain rate of rent and had made improvements on the land, and 
the defendant agreed to hold at a lower rate of rent, aiid not to demand compen- 
sation for the previous iuiprovenients. The idaintiif relied on the last mentioned 
provisions of the agreement which admittedly related to iniproyemeiit made since 
, January 1880 ; 

Heldf that the provisions relied on by the plaintiff wei^e invalid under Malabar 
Compensation for Tenan ts’ Improvements Act, 1887, s. 12 ^ 

Meld also per Snhramania Ayyar, J. (Davies, J., diss.), that there was no reduc- 
tion of renter other advantage given by the landlord to the tenant within the 
meaning of s. 6 (c), and aocorclingly that the plaintih: was entitled to evict only 
on payment of the value of improvements free from any deduction. 

Second appead against the decree of E. IC. Krislmaii^ Sub- 
ordinate Judge of South Malabar at Pa] ghat, in Appeal Suit 
No* 816 of 189t5, affirming the decree of T. V. Anantan Nayar, 

District Mnnsif of Kutnad, in Original Suit No. 18 of 1895. 

The plaintif! sued to recoYer a paramba in Malabar which he 
had purchased from defendant No, 6 . The father of defendant 
No. 6 had leased the land in question to defendant No, 1 , who had 
executed on 15th September 18.90 an instrument described as a 
pattam chit which was filed in the suit as. exhibit A. 

That dociimeiit so far as is ‘material for the purposes of this 
report was in the following terms 

My father, the deceased Thama. 5 . imd^ ; in the year 1084, 
obtained delivery and possessioii from : you of the item of 

• '• SeooM Apfea.lFoa4#\of 1896. 
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property bolonging to you mentioned in the subjoined, seheclulo 
“ in order to effect Kuzhikkur and Chamayam improvements in 

it, and executed to you a rent-chit agreeing to pay you annually 
“aU-ent of 16 paras of paddy measured according to the stand- 
“ ard 30 Nazhipara, and 4 annas 7 pies for plantain bunch. In 
“ accordance with this rent-chit the said Thama effected Kuzhik- 
“kur and Ohamayam improvements in the property and was 
“ holding it till his death, after which my older brother Ivunjan, 
“who died recently, and myself have been holding it. Now 
“ as I have again obtained delivery and posses.sion from \ ou of 
“ the said property on the right of former holding, with all tho 
“ right of making Kuzhikkur and Chamayam improvements in it, 
“ having settled with you all the accounts of rent up to the year 
“ 1066 in.elusive, and having paid to you an earnest rent-money of 
“Es. 14-4-7 free of interest, I hereby agree to hold the said 
“ property and to pay you the annual rent proposed to bo paid to 
“ you of 10 paras of paddy measured according to 30 Nazhipara 
“ and valued at Es. 5, and of 4 annas 7 pies for plantain bunch, tho 
“paddy to be paid within the 6th of Kanni 1067 (19th Sep- 
“ temher 1891), and plantain hunch on the oeoaslon of tho ensuing 
“ Onam, and to obtain from you receipt for the same. After tho 
“ expiry of 1 year I agree to settle the account of rent with you, 
“ to receive back from you the earnest rent-money, to have the 
“ arrears of rent, if any, deducted from the earnest rent, to receive 
“ from you the value of Kuzhikkur and Ohanmyam improvements, 
“to surrender possession to you of the property, and to receive 
“back this rent-chit from you. As from the amount duo iu 
“ accordance with the rent-chit executed by Thama, a rwnissioa of 
“ 6 paras of paddy has been granted to me also as a consideration 
“for reclamation, I hereby agree not to demand any value on 
“ that score, nor need any value be given to me therefor.” 

The District Munsif expressed the view that tlie covenant in 
the document above recited to the effect that the tenant should 
not claim any compensation for improvements made by way of 
reclamation, was repugnant . to the principles of the hlalabar 
Oonipensation for Tenants’ Improvements Act, 1887, and could 
not be upheld as a valid covenant. He accordingly appointed 
a Commissioner to value the improvements on the land and 
passed a decree for possession, on payment by the plaintiff of the 
amount . of the valweldf#© ir&ipcov©a).ents together with the costs ' 
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of the commission. This decree was -upheld on appeal by the 
Subordinate Judge. 

The plaintiff preferred this appeal. 

Mr, C\ Ki'khnan for appellant. 

Bimdara Ayyar for respondents. 

SuBRAMANiA Ayyae, J. — Though the amount iuYolved in this 
case is small, the questions raised are not unimportant. 

The facts of the case are briefly as follows : — 

The land, for the possession of which the plaintiff (appellant) 
sued in this case, had, many years ago, been originally demised 
by the assignor of the plaintiff to the first defendant's father. 
After the father’s death the first defendant succeeded to the 
possession of the land ; but in 1890 ho executed to the landlord 
exhibit A. By that instrument it was provided that the first 
defendant was to hold the land for one year and to surrender it 
at the end of the term. The instrument further stated that the 
landlord having agreed to allow the first defendant to hold the 
land for the, year at a rent which was less (by six of paddy 
worth about Rs, 3) than v/hat w^as payable under the instrument 
of demise executed when the land was originally let to the first 
defendant’s father, the defendant agreed not to claim compensation 
for certain improvements made by way of reclamation after Madras 
Act I of 1887 came into force. The value of those improve- 
ments amounting to l?s- 60-14-0 was directed by the lower Courts 
to be paid by the plaintiff, notwithstanding the provision in 
exhibit A respecting such compensation. 

The first question for decision is whether the last-mentioned 
provision in exhibit A is invalid under section 7 of the enactment 
referred to. That section runs as follows : — Nothing in any 
contract between a landlord and a tenant made after the 1st day 
January 188G shall take away or limit the right of a tenant 
** to make improYements and claim compensation far them in 
accord anco with the provisions of this 
The. argument on behalf of the appellant in support of the 
contention that the lower' Courts were wrong in awarding the 
eompensatioii in question was this. , The words ** to make improve* 
inents and to claim cnmponsatioB'for them refer only to improve* 
ments to bo made in the future and to, compensation which might 
become due in respect thereof. . A' contract, however, relating to 
compen.sation for improvements already effeoted does not fall within 
thi^seotioB and' the clause in question ih'osMbit A| wMob refers to 
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SBclx past improYements, is therefore valid. This contention isj no 
doubt, plausible, but, in my opinion, it is not sound. 

The necessity for the LegMatiire taking the extreiiio step of 
depriving Malabar tenants of their power to enter into eontmcts 
with their landlords in regard to improvements arose from well- 
known local causes. A great deal of the land in Malabar, eidtiva- 
ted or waste, belongs ;to'.'eomparatively a very few jhmm. The 
rest of the people who are mostly agriculturists have, to earn their 
livelihood, to obtain what land they \?ant from these Jernyu^^. So 
long as there was not much demand for land the condition of 
tenants was not very bad. :.But with the keen competition for the 
possession of land which has been for a considerable time prcveih 
ing, the state of things altered. Evictions attended with seriouB 
crimes became not unusual ; the compensation awardable for 
improvements made by tenants being generally far below the real 
value of the improvements. Such a state of things required to be 
checked and the condition of tenants called for amelioration. Act 
I of 1887 was the first instalment of legislation intended to bring 
about a salutary change. In these circumstances it is diflScult to 
believe that the Legislature meant to prohibit only contracts relat** 
ing to improvements to be effected after such contracts. No doubt, 
the majority of tenants in Malabar, who are ignorant men, may 
perhaps not be quite as able to realize the value of the right to 
compensation for improvements to he made as they would be to 
realize the value of the right to compensation for inprovements 
already made. Very likely also the desire of tenants to secure land 
for cultivation may, at the time of the creation of tenancies, induce 
them too readily to disclaim compensation for future improvements. 
But, on the other hand, it must not be forgotten that the desire to 
retain land once taken and improved is with these tenants not 
unnaturally far stronger than even the desire to obtain land for the 
first time. Consequently, tlie probability of tenants being impro** 
perlj induced to enter into improvident contracts with rofoieiic© to 
compensation for improvements already made is certainly not less 
strong than the likelihood of their entering into such oontracts’^with 
reference to future improvements. Ijooking, therefore, to the reason 
bf the section in question, there' can be little doubt that the Legis- 
lature' intended to prohibit_ contracts relating not only to fiitmu but 
to past-improvements also, - ’This view is confirmed by the provisions 
of section 4 of the Act... The. effect of the section is that a tenant 
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shall notj at the time’; of the eviction, be prejiudieed by any enstoidj 
which will deprive him of his right to compensation for whatever 
iiiipro,vcmeiits made during .the tenancy, whether by himself or by 
his predecessors in interest. /’While thus -the Legislature, true to 
its object, has excluded the operation of custom with regard to 
improvements made since the creation of the tenancy till the time 
of the eviction, v/ould it be reasonable to hold that a tenant may, 
by a contract, prejudice himself in the matter of the improvements 
made in the course of the tenancy but prior to the contract ? To 
80 limit the scope of section 7 would he anomalous and would 
defeat the clear object of tho Legislature. The provision in 
exhibit A on which the plaintiif relies must therefore be held 
to be invalid, and in no way to affect the right to compensation 
for the improvements in dispute. 

The second question for decision is whether in determining the 
amount of compensation to be awarded, the circumstance that the 
rent payable under exhibit A vv’-as less than that payable under 
the prior instrument of demise, should be taken into consideration 
as falling under clause (e) of section 6 of the Act. 

As to this, the contention on behalf of the plaintiff was twofold. 
One was that the first part of the clause applied to the case and 
that within the meaning of that part there was, according to the 
facts here, ** a reduction'! of rent ” given by the landlord to the 
tenant, for which due allowance should be made in favour of the 
landlord. In order to see what force there is in this contention, 
it is necessary to bear in mind the precise position in which tho 
parties to exhibit A stood with reference to each other when the 
document was executed. Now before its execution, the tenancy, 
that commenced in the first defendant's father’s lifetime and was 
( 30 iitmuod by the first defendant, seems to have been one from 
year to year. But in 1890 that tenancy was determined by tho 
mutual consent of the landlord and the tenant and tho aeeoimts 
relating to the rent payable in respect of that tenancy were settled 
and the balance due was paid ' up* ' Then came into existence 
exhibit A whose terms, even if they had beendhe same as those of 
the prior demise, would clearly mark' the creation of a, fresh tenancy. 
Not tho less so certainly when the.terms^; as has already been seen, 
are different ; since the tenancy under exhibit A was for a year 
certain, although the tenant, as a matter of fact, held over. Can 
it be said under these oircumstances that 'there was a reduction of 
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Now theso words imply a lesseiiiiig of a liability created 
by tbo contract under which the property improTod was demisecL 
No doubt in letting the- land again at the smaller amount, ^ which 
was reseiwed as rent in exhibit A, the landlord showed a favour to 
the tenant. But the favour was one which did not relievo the 
tenant to any extent from the payment of anything duo under the 
demise with reference to which the improvements were made. It 
follows that the facts relied on did not amount to a ‘‘ redaction 
of rent as contended for the plaintiff. 

The second contention was that though there might not have 
been “ reduction of rent/’ yet there was an advantage ’’ given by 
the landlord to the tenant within the meaning of the latter |)art of 
the clause. Now the word advantage ” in that part is qualified by 
the term other ” and, in a context such as that under eonsider« 
ation, on the principle oi ejusdem generis, other” means other 
‘^suoh like.” But from what has just been said with reference 
to the reduction of rent it will be seen that the advantage given 
to the first defendant in allowing him to hold under exhibit A at 
the smaller amount of rent mentioned therein, was one which did 
not relieve the defendant partially or wholly from any subsisting 
liability. Such advantage cannot therefore bo held to be similar 
to a “ reduction or remission of rent/’ the particular kinds of advan- 
tage the enumeration of which precedes the general ■words other 
advantage ” in the clause and which, of course, as alroadj?- stated, 
imply a discharge partial or complete from an existing obligation* 
The latter part of the clause also is therefore inapplicable. 

Lastly, as to the costs awarded to the respondents on account 
of the fee paid to the Commissioner, who was deputed to ascertain 
the value of the improvements, I do not think that there is sufficient 
ground for interfering with the discretion exercised by the lower 
Courts. (See Nm^ayana v. Narmjam{l),) 

I would, therefore, dismiss the Beoond appeal with costs* 

Davies, J . — The first question raised by the plaintiff (appellant) 
is whether the first defendant was bound by Ms agreemont in A not 
to demand compensation for Ms improvements. With reference to 
‘ section 1 of the Malabar Oomponsation for Tenants* Improvomoats 
Act^ 1887, it was argued that that section applies to iinprovoments 
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to be made after tlie date of tbe contract : but I tliink it is clearly tJiHtrNGANA- 

inteiided to refer to any improyementa, made after the .first ..day of . Atuthai-.a..... 
January 1886 whether the eontract be made prior to or subsequent ithazhatha- 
to the making of such improyements. The contract in this case ^ 

, ■ . Kunhaw. 

was made in 1890, but it related, to,; improvements admittedly 

■ made after the 1st day of January .1886, . I therefore, hold that it ' 

was void niider section 7 of the Act and was therefore not binding 
OB. the fi.r3t defendant and therefore not upon those who claim 
through him. 

The second question raised is whether the plaintiff is not entitled 
to deduct from the compensation payable the value of a certain reduc- 
tio.n made in the rent in consideration of the said improvements. 

The amount of the redaction was 6 paras of paddy per annum, and 
this reduced rate of rent was enjoyed for 5 years ; so that SO paras 
of paddy is the amount claimed in reduction by the plaintiff under 
clause (e) of section 6 of the Act. I think the plaintiff is clearly 
entitled to make this deduction from the value of the improvements 
payable by him. It was urged that the reduction of rent, in order 
to be a good set-off against the value of improvements, should have 
been made in an existing rental, and not upon a new rental agree- 
ment such as A is. But I find that exhibit A was only a renewal 
of an old lease held by the first defandant’s father from the year 
1859, and it may therefore be taken to be a continuation of the old 
lease and not a new lease, E^en, however, if it was otherwise and 
,the first defendant had been a stranger and a new-comer, he did 
as a fact get a reduction of rent upon the former lease amount in 
consideration of the improvements which he had acquired from the 
last tenant in whose shoes he stood in regard to them, and therefore 
it seems to me quite immaterial whether it was upon the old lease 
or the now one that the reduction is claimable, the fact being that 
in consideration of such improvements as existed on the land, the 
value of which the landlord has now to pay the tenant, the latter 
did got a reduction of rent. 

The only other point is whether the plaintiff was chargeable 
with the whole of the costs of the commission, ^viia., Bs. 15, the 
Commissioner's fee. I think 'that as the defendants made a claim 
for more than double what the Commissioner has found to be due 
to them., the lee for the Commiasioner, should have been dinded ' 
equally between the plaintiff and Ihe. defendants as one side hm 
'g.ained as much as the other..', - '■ 'V. . • ' , ’ ■ 
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Avuthala 

V. 

Thaxhatija- 

HAYIL 

KrNHALI 


The result is that there should he deducted from tho amount 
payable for improvements by the plaintiff tlie value of IK) paras 
of paddy, namely, Es. 15, tho amount by which the rent was 
redueocl and that the amount of tho Commissioner’s fee payable 
by the plaintiff to the defendants is reduoed from Es. 15 to Es. 7|. 
With these modifications, I would .dismiss the sceoTid appeal with 
proportionate costs. 

Under section 575 of the Code of Civil Proeeduro, the |udginent 
of Mr. Justice Subramfinia Ayyar prevails and the second appeal 
is dismissed with costs. 


APPELLATE CIYIL. 


189G. 

November 30. 


Before Sir Arthur J. II. Colluu^ A7., Chief Judiee^ and 
Mr. Jmtice Bemon. 

ARIYA PILLAI (Ap-pellaot), Appellant, 


THANGrAMMAL (Respondent), Respondent.^ 

Biiccesdon C(frfijlcate Act — Act VII of 1880, s>s. 0, .10 — Onlcr for tissue of certiffcaic 
sithject to necurliif heAng tyri'en- — Appeal. 

On a coniesiod application for a succession certificate antler Act Yll ol 1880, 
an order was made for the issric of tlie certificate on security furnished by 

the applicant. The opposite party preferred an appeal ap^ninsi tho order ; 

Bekl, that the appeal was maintainable. 

Appeal under Letters Patent, section 16, against tho judgment of 
Suhramania Ayyar, J., in Civil Miseollanoous Appeal No. 0 of 1896, 
rejecting an appeal which was preferred against the order of T, M. 
Horsfall, District Judge of Tan j ore, on Civil Miseollanoous Petition 
No. 526 of 1896. ’ 

The above petitibii. was preferred in tho District Court of 
Tanjoro xmder Act VlI of 1889 by the widow and opposed by 
the undivided brother, of one Naga Pillai deceased. By tho order 
appealed , against the District Judge directed that tho sueoes- 


* 'lietters TPafteut Appsat Ko. 100 of 1 806, 
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sioa certificate sliould issue to the widow on her giving security 
which she sahsequently did. The brother appealed to the High 
Court and his appeal came on for disposal before| Mr. Justice 
Subxamania AyyaX; who delivered judgment as follows : — 

SuBSAMANiA Ayvas, J. — On behalf of the respondent it is 
argued that the order appealed against was an interlocutory order 
against which no appeal lies {Bliagimni v. Manni iaJ(l)). This 
seems to he so as it appears that, after the security was furnished, 
the Judge passed on the 25th October 1895 an order granting 
the certificate. I therefore reject the appeal with costs. 

The appellant now appealed as above under Letters Patent, 
section 15, 

Seshagiri Ayyo/r for appellant. 

OEi)EE.--“We are unable to agree with the learned Judge that 
an appeal does not lie. The Allahabad case on which he relies 
was considered and dissented from by a Bench of this Court in 
Venkaiasami Naik^r, Chtma Narayana Naik{%) which, however, 
does not appear to have been brought to the notice of the learned 
J udge. 

We agree with the previous ruling of this Court. 

On the merits, however, we find no ground for the appeal. 
There is no affidavit or other evidence to show that the District; 
Judge refused to examine any witness whom the appellant desired 
to examine. 

The Vakils on both sides were heard. 

We dismiss the appeal. 


(1) I.L.E., 13 All, 214 (2) Appeal against order IVo. 32 of 1894 (unreported). 



1897. 

Jannary 14. 
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ORIMINAIi. 

Before Sir Arthur J. E, Collins, Et., Chief Justice., and 
Mr. Justice Shephard. 

. ' QUEEN-IMEEISS ' : ‘r-' 

V. 

^ YBNKATABAM JETTL*,: ; 

Grimmal Procedure Code — Act X of 1882, 11 — Sentence imposed in Brituk 

India postponed tiU expiry of a sentence imposed in Mysore, 

It is competent to a Magistrate in British India to pass a sentence Trhioh 
should take eSect after the expiration of a sentence in Mysore* 

Case reported for the orders of the High Court under section 438 
of the Code of Criminal Procedure by H. Bradley, District Magis- 
trate of Coimbatore, 

A person, who was undergoing a sentence of six years^ rigorous 
imprisonment in the jail at Mysore, was tried by the Tahsildar- 
Magistrate of Koilegal in Calendar Case No. 135 of 1891 for the 
offence of theft in a building, and was conyieted and sentenced to 
six months’ rigorous imprisonment to take effect after the expiry 
of the sentence which he was undergoiog in the Mysore Jail. The 
District Magistrate entertained a doubt as to w.hether it was legal 
for the sentence imposed in a British Court to he postponed until 
the prisoner had served out in a foreign jail a sentence imposed in 
a foreign Court. He accordingly reported the case for the orders 
of the High Court as above. 

The Public Prosecutor (Mr. Powell) for the Crown. 

Oedeb.*— W o think it was competent to the Magistrate to pass 
a sentence which should take effect at the on.ly time when it could 
take ' effect, vi 25 ., after the expiration of the seritonca in foreign ' 
territory. 

We therefore decline to interfere. 



APPELLATE ORIMUsFAL, 

Before Sir Arthi^r J. M> Oollins^ Kt^ OJmf Jmtm^ and 
Mr. Justice Benson, 

QUEEN-EMPBESS 

■ ■ . . . . V* ■■ 

BAM ALIN GAM ato othbes.^' 

Criminal trial in Sessions Court — Eneamination of some of the %vitnesses hound 
over — Stopjpmg the trial. 

Certain persons were tried in a Sessions Court for tbe offence of dacoity. 
Seven witnesses had been examined for the prosecution by the Committing 
Magistrate and were bound over to give evidence at the trial. After five wit- 
nesses have been examined, the Judge asked the jury whether they wished to 
hear any more evidence, and, on their stating that they did not believe the evi- 
dence and wished to stop the case, the Judge recorded a verdict of acquittal : 

Beld) that the procedure adopted was wrong, and that no final opinion as to 
the falsehood or insufficiency of the prosecution evidence ought to have been 
arrived at until the two remaining witnesses had been examiued. 

Case of wMch the records were examined by the High Court, 
nnder section 439 of the Code of Criminal Procedure in Calendar 
Case No. 38 of 1896 on the file of the Sessions Oonrt of Tanjore. 

Ten persons were tried for the offences of rioting, dacoity and 
mischief. The charges of the offences of rioting and mischief 
wore withdrawn by the Public Prosecutor with the consent of 
the Court under section 494 of the Code of Criminal Procedure, 
The trial on the charge of dacoity was stopped after the examina- 
tion of fiye of the witnesses for the prosecution, when the jury 
stated that they did not believe the evidence, and the accused were 
acquitted. 

The High Court, sent for the records of the case under section 
435 of the Code of Criminal Procedure. 

The Public Prosecutor (Mr* Poicell) for the Crown. 

Ramanuja Ran for the complainant. 

Krishnasami Ayyar for the accused. 

JunoMENT. — ^The Sessions Judge having examined five witnesses 
for the prosecution, and there being no further direct evidence of 
the offence, asked the jury whether they wished to hear any more 
evidence, and on their stating that they did not believe the evidence 
and wished to stop the case, the Judge recorded a verdict of 

^ Orimmal Eevisioa Case.|5’o*4X4'of 1896. 


1896. 

■Ootohei*: SOi 
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qtohn- a.cqmttaL We a-re imable to approve of the p:roeeriiire a^doptecl by 
Emp^ekss Sessions Judge. It is not warranted by any provision of law^ 
BAMAinNOAM. migM^y imder certain circnmstanees, lead to a fail are of J ristico. 

It appears that tliere were^ in tMs <30.-86, two otiier witnesses 
examined before the Magistrate, and bound over to give evideiiee 
at the trial, whose evidence, if believed, would have corroborated 
the case for the prosecution, and might possibly have le<i the jury 
to form a different opinion of its crcttbility. Eo final oj)iii]oii. as 
to the falsehood or insufficiency of the proseeatioii evidence ought 
to be arrived at by the Judge or jury until the whole of that 
evidence is before them, 'and has been c3onsidered, and the jury 
ought, if need be, to be cautioned by the Judge to this effect. 
If, however, at the end of the prosecution evidence, the Public 
Prosecutor waives his right to sum u]3 tlie evidence, where he has 
such right, and the jury then express an opinion tiiat the evhleiiee 
is incredible and the Judge agrees with them in such a case, 
we do not, as present advised, say that it is iieeossary for the’ ; 
Judge to go through the formality of summhag up the case to the 
jury. Their opinion might, in that case, we think, be at once 
accepted as a verdict. . But we are clearty of opinion that this 
should not be done until the whole of the provseoiition evidence 
has been duly reeoided. In the present case, looking to tht^ evi- 
dence recorded and all the circumstances, we do not think it 
necessary to do more than point out the proper procedure for the 
future guidance of the Sessions Judge. 


APPELLATR : GIWIL 


1897 . 

January 26, 


Before Mr, JusUae Davies and 3Ir, Jmtm Boddnm. 
NATHUEAM SIVIJI SETT (PtAf.VTiFF), Appellant, 


EUTTI__HAJI (Defbudant), Ebspondent.'* 

aivU Fneedure Cede, 1882, s. 2S2~legal. repreaenUUve—Sm.t aaninfit the heir and 

possessor of the ussetn of a peff(oih 

■Where a party is sued for mQnoy as the heir anci possessor of the assets of a. 
deoeased debtor, and ibis pro?ed-t,bat ho has received sulleicut assets to mofjfc the 
debt, a personal decree therefor .can ‘be passed again st liim , 


' ■ ^ « ;B^hdA|)p0al|Ho. BlS.of 1895. 
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Seoo^s^b appeal against the decree of A. Thompson, District Judge 
of North Malal3ar, in Appeal Suit No. 565 of 1894, modifying the 
decree of K. Eamanatha Ayyar, District MuB.sif of Caiinanore, in 
■ Original Suit No. 491 of 1893. 

This was a suit for the price of articles purchased from the 
plaintifE, bought against the defendant as the heir and legal repre* 
seiitati?e of the purchaser. The District Munsif passed a personal 
decree against him, which, on appeal, was modified by the District 
Court and altered to a decree passed against him as the legal 
ropresentatiye of the deceased. The plaintiff appealed to the 
High Court. 

Mr. CL Krishmn for appellant, 

Sanl'ura Menon for respondent. 

Judgment. — T he Judge is in error in stating that the defend- 
ant was sued only as legal representatire of the deceased. He 
was in fact sued as the heir and possessor of the assets of the 
deceased. It haring been proved in the suit that the defendant 
had received sufficient assets to meet the plaint debt, the Court 
of first instance was justified in passing a personal decree against 
him in the suit for that debt, and it was not necessary to wait 
for execution proceedings to deterinine the extent of the defend- 
ant’s personal liability as contemplated in section 252 of the 
Code of Ciril Procedure. The case of Macjahri GarudiaJi v, Nara- 
yaim Bungiah{V) is, in point rather than the case of Jandki v. 
Dhmm LaU{2), quoted hy the Judge. We must, therefore, reverse 
the decree of the Lower Appellate Court and restore that of the 
District Munsif. The defendant (respondent) must pay the ifiain- 
tiff’s costs in this and the Lower Appellate Court. This disposes 
of the memorandum of objections which is simply dismissed. 


1897. 

February 20. 
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APPELLATE OIYIL. 

Before Mr, Justice Davies and Mr. Justice Benson, 
f : ^ (Respotohot), Appellant, 

4 >. 

EAGAVAOHARLTJ (Appellant), Besponbent.* 

Civil Procedure Code — Act XIV of 1882 , s, 583 — Limiiafirm Aci — Art XV of 1877 , 
sclied, ZI, arU VI 9-- Application for restitution,^ — Period of limitaiioyi — Fraud* 

Applications made to obtain restitntioii midei* a ileoreo in accordance with 
Civil Procedure Code, section 583, are proceedings in eseention of tliat decree and 
are governed by Limitation Act, sclied, II, art. 179. 

Appeal imdor Letters Patent, section 15, against the judgment of 
Mr. Justice Parker in Appeal against Order No. 13 of 1895 revors- 
ing the order of K. 0. Manavedan Raja, Acting Dietrict Judge 
of Nellore, made in Civil Miscellaneous Appeal No. 3 of 1894, 
affirming the order of P. Adinarayanayya, District Munsif of 
Eanigiri, made on execution petition No. 144 of 1894. 

This was a petition put in under Civil Procedure Code, sections 
330 and 335, by the defendant in Original Suit No. 127 of 1879 on 
the file of the District Munsif of Kavali to obtain restitution. 

T.he District Munsif rejected the application as being barred 
by the twelve years^ rule of limitation overruling the petitioner's 
plea that he had been prevented by fraud from executing the 
decree. 

The District Judge affirmed the decision of the District Munsif. 
The petitioner preferred an appeal to the High Court, which camo 
on for hearing before Mr. Justice Parker, who said: — I have 
no doubt that proceedings taken for obtaining restitution under 
section 583 of the Civil Procedure Code are proceedings in exe** 
oution of the decree. The petition itself is put in under section 
230 and execution will be barred under the twelve yc3aiV rale, 
unless the defendant has by fraud or force been prevented from 
' ' executing the decree.” He proceeded to refer to the allegations 
of fraud made by the petitioner and in the result set aside the order 
of the District Judge and remanded the case to he re4ieard. 

The respondent preferred the present appeal under the Letters 
Patent, ' , 


* l4eU6w P&teat' Appeal 1 * 0 . 19 of 1890. 


Seshagiri A.ytjar for appellant* 

Ramciohandra Rem SaJ^eb for respondeat, ■ 

JuDOMENT.~We have no doubt bat.- that the, learned. Judge.: m 
...night, in,holcling/.that' applioatioiis made to obtain restitution.,.. .under 
a decree in accordance with section 583, Civil Procedure Code, are 
pToceedings ni execution of that decree, and are governed, as 
regards limitation, by article 179 of the second schedule of the 
' Limitation Act. This is in accordance with the view taken in 
Nand Ram v. Sita Ram{l), 

The appellant's vakil relies on a remark in the ease reported 
as Kurupam Zammdar v. Sad((siva{2) to the effect that the learned 
Judges in that case were disposed to think that the application in 
a similar case was governed by article 178. That remark, however, 
is a mere obiter dictum and as such is not binding on us. One of 
the Judges who took part in that case is the learned Judge, whose 
order in the present ease rules that article 179 is the article prop- 
erly applicable. The appeal, therefore, fails and we dismiss it 
with costs. 


. APPELLATE] CIVIL. 

Before Jfr. Justice Subramania Ayyar and Mr, Justice Benson, 
RAJA GOUNBAN (Befendakt), Appellant, 

V, 

BANGAYA GOUNBAN (PLAmriPp), Respondent.^ 

U&nt Recovery Act — Act VIII of 1865 (Madams), s. ^S^Limitation Suit to recover 
property wrongfully distrained. 

The plain tiff sued to recover certain property wrongMIy distrained by the 
defeiidant who was his landlord, or in the alternative for its value. The defendant 
had tendered no patfca to the plaIntiK, but the distraint had taken place pro- 
fessedly under the Kent Hocovery Act. , The suit was not brought within six 
months from the date of the wrongful distraint : ' ' 

Sekt that the suit was not 'barred undet? 'Rent ’Recovery Act, section 78, ” 

Becosb APPEAL against the decree of W. J. Tate, District Judge 
of Salem, in Appeal Suit No. 181 of 1894, affirming tho decree of 


(1) 8 All., 545. - (2) 10 M»tl„ 60. 

* Second Appeal ’Ho., 


Tsnxatta 

V, 

CHAELL% 


I8h7. 
Harch 29. 
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Sjod Tajaddiix Sakeb, Distiiot Mixiisil: id: Nainrikal in Ori,i,dTial 
Suit No /409 of 189:1 

Tlio plaintiff sued to rocom* certain property alleged to Lave 
boon illegally distrained by the, defendant who was liis landlord 
more than six months before the institution of this si-iit. llio 
d.ofendant pleaded that the suit was l)ari-ed under the six na.)uths 
rale in seotion 78 of the Rent Reeoverv Act. 

1’he District Munsif O'/erralcil this plea am! passed a. deeree 
in favour of plaintiff, and his decree was a,ffi.rn\LMi on ajfpetd by 
the District Judge. 

The defendant preferred this second appeal. 

Siihramania Ayyar for appellant. 

Smdara Ayyar for respondent. 

JuDaM£m\“This was a sait by a tenant to recover sped tie 
property alleged to have been wrongfully distrained by his lain.h 
lord, the defendant. The, plaint prayt^d for the recovery of the 
property, or of its price, Rs. 100. 

The defendant pleaded that the sirit was barred by the special 
limitation prescribed under seotion 78 of Rent Recovery Act 
(Madras) VIII of 1865, as the suit was brought more than six 
months after the cause of action aecnicd. Section 78 enacts that 
“nothing in this Act contained shall be construed to debor any 
“person from proceeding in the ordinary tribunals to recover money 
paid, or to obtain damages in respect of anything professed!}' done 
“ under the authority of this Act : 

“ Provided that Civil Courts shall not take coguizanco of 
“any suit instituted by such parties for any str-h ea,u.so of action, 
“unless such suit shall bo instituted within six months from ihe 
“ time at which the cause of action arose.'’ 

The District Judge held that the distraint was not an act 
professedly done under the law, but in d«dianee of it, inusmueli 
as no patta had, in fact, been tendered as recj aired by law and 
he referred to SrhUvam v. Emperimmiiir{\) in .support of his 
decision. He, therefore, held that the special Hniitatioiv in scetioii 
78 of Act Till of 1865 did not apply, but that tli i> ease was 
governed by article 49, selteclule 2 of the Indian Jbimitatiwa Act, 
and confirmed the decree, of. the District Miiusif awarding the 
plaintiff Es. 60 as the value of the property distrained. 


V(.)L. XK,] 


MADEAS SllEIES; 

^riio defendant appeals. 

We ai'o unable to agree with the District Judge that the 
appellant did not act professedly under the Rent Recovery Act, 
hut in defiance of it. The case of Srinivasa y. I!m2)eru}na}iar(l) 
stands on a different footing from the present case. There the 
Suh«Oolleetorj finding that the formalitieslreqiiired by the Act had 
not been observed, removed the attachment and directed the restora- 
tioii of the property. The cause of action was the refusal to 
restore the property after such order. That could not, in any 
view, be regarded as a thing even professedly done under the Act, 
It was clearly a wrongful withholding of the property independ- 
ently of any provisions of the Act. In the present case the dis- 
tress professed to be made by the landlord under the provisions 
of the Act. The fact that no patta had previous^ been tendexnd, 
though it may affect the legality of the distress, does not alter its 
character as a thing done professedly under the Act. We, there- 
fore, disagree with the ground on which the District Judge has 
based his decision. We, however, hold on other grounds that 
section 78 is inapplicable. 

The special limitation provided in that section must be re- 
stricted to tbo classes of suits specified in the section, viz., to suits 
(1) to recover money paid and (2) to obtain damages in respect of 
anything professedly done under the Act. The present suit was 
for the recovery of specific movable property, and therefore does 
not fall within the category under section 78. W^e are satisfied- 
that the suit was not brought in this form in order to evade the 
limitation provided by section 78. The suit was for a jewel and a 
brass pot, and there was no allegation on cither side that the 
property had been sold prior to the suit. The^mere fact that there 
was an alternative prayer for the value of the property does not 
alter the essential character of the suit as one for recovery of 
specific movable propertj^ 

As section 78 is inapplicable, the limitation is that prescribed 
l)j article 49^^ schedule 2 of the Indian Limitation Act, and the suit 
is not barred. ; . 

We, therefore, confirm the decrees of the Oouxls below and 
dismiss this second appeal with costs*;^, b 
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BefoTe Mr. Jnstice Suhramania Ayyar and 3Ir. Jitsiice Benson. 

RAMASAMI KOTTADIAR AKD OTHEES (Dbi'endasjts), ArrEEEAKXs, 

; a. ' : , \ 

MUEUGESA MXJDALI and others (Plaiktiffb), Eestotoexts.* 

Insolvent — Feafing order-- Suhsequent attachment — Dismissal of insolvency 
. petition — Creditors’ trustees. 

A indgmsTit- debtor was declared an insolvent by the Court for tlie Belief of 
Insolvent Debtors, Madras, and a vesting order was made. . Part of bis property 
was subsequently attached in execution of a. decree. Aftmvards, his petition in 
insolvency was dismissed and the vesting order discharged. On the same data a 
creditor's trust deed was executed, of which tho plaintiffs were tho trustees. 
They now sued to set aside tho proceedings in execution and to cancel the salo of 
the property which had been sold in execution after the date of tho tinist deed t 
Held, that the suit was not maintainable. 

Second appeal against the decree of T. EamacTiandra Bau, 
Subordinate Judge of Triohinopoly, in Appeal Siiit No. 165 of 
1892, reversing the decree of T. M. Bangaebariar, Disti’iet Munsif 
of Triohinopoly, in Original Suit No. 377 of 1890. 

The plaint set forth that certain imniovahio jn-operties now in 
question belonged to Venkatesa Tawker ; that he applied to tho 
HighOonrt, Madras, on Jlth January 1888, to he dedai’etl insol- 
vent, whereupon on tho same day, tho High Court passed an order 
vesting the properties in the Official .‘issigneo ; that, sub.scquontly, 
Venkatesa Tawker entered into an arrangement with his creditors, 
hy which the plaintiffs and one Eangaehariar wero appointed 
trustees for tho purpose of clearing off ail his debts ; that, under 
the composition deed (which was executed on 17tli December 
1888), the properties in question passed from the Official As.B}giioe 
to the trustees with the consent of the inajority of the creditors; 
that first defendant, one of the creditors, in execution of his 
decree against Venkatesa Tawkei’, attached tho properties now- 
in question on the 23rd January and 7th Eehruary 1883 ; that 
plaintiffs applied to have tho attachment cancellod, but their appli- 
fcation was dismissed on 3rd July 1889 ; that tho properties wero 
then brought to sale with the result that first defendant bought 


• fieooBaAi$eftl-,Ko,^ 17S8ofl8flS. 
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item 1, second defendant 2nd item, and third defendant 5th 
item. Plaintiffs tlierefore prayed that the proceedings in execution 
should be set aside and the sale cancelled. 

The District Miinsif dismissed the suit, but his decree was 
reversed on appeal by the Subordinate Judge, who decided in 
favour of the plaintiffs. 

The defendants preferred this second appeal, 
for appellants. 

TiagarajaAyya^^ioTTes'gondmt'No,!* 

Judgment. — The plaintiffs as trustees, appointed by one 
Venkatesa Tawker for the payment of his debts, sued to set aside 
the attachment of 'Tawker’s property made by one of his creditors, 
and also to set aside certain sales made under the attachment. 
Before the order of attachment was issued, Tawker had applied to 
the Commissioner of Insolvency, Madras, to bo declared an insol- 
vent, and a vesting order had been made. Subsequent to the issue 
of the attachment, the insolvency petition was dismissed, and the 
vesting order discharged. The order of attachment was not 
objected to, nor was it withdrawn before the vesting order vras 
discharged. Some of the properties attached were afterwards sold 
in pursuance of the attachment and wore purchased by the defend- 
ants, The rest of the property remained under attachment. The 
plaintiffs were appointed trustees by an instrument of the same 
date as the discharge of the vesting order. They contend that the 
attachment having been made during the continuance of the 
vesting order, the judgment-debtor had no interest on which the 
attacliment could operate, and that it was, therefore, invalid as 
against them. We do not think that this argument is sound. 
The effect of the j)roviso to section 7 of the Insolvency Act (11 & 
12 Vic., Cap?' 21) was to revest Tawker’s property in him as from' 
the date of the vesting order, subject, however, to all acts done 
by the assignee, or under his authority, during the continuance of 
the vesting order. ■ ■ ■ . 

We think, therefore, that the attachment may properly he lield 
to^ bo capable of operating on Tawfeeris -property as from the 
date of its first issue; but, in any case,': it- must be held to have 
taken effect from tho moment of .the' discharge of, the vesting 
order. That being so, ' it took efiaot, in- any view, before the 
plaintiffs acquired an interest under, the, /trust, deed. The decree 
,0f the. Sub-Judge must, therefore, be _ set;/aside/ and that of the 


Ramabami 

Kottadiab 

Huhugesa 

Mudali. 
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1897. 

April 9, 13. 


District Munsif dismissing the suit restored. 'i'h(! plaintiffs mnst 
pay defendants’ costs tiu’oaghout. Tlio snitliaving hccix disposed 
of on the grounds stated above, it is not necessary for xis to decide 
the other question argued before us as to whether section 42 of the 
Specific Belief Act is a bar to the suit as framed. 


APPELLATE CIVIL 


Before Mr. Justice Subnmania Aijyxr and Mr. Justice JJehSon. 
SANKAEA SUBBAYYAR (Dej-'endast No. 2), ArrEurANT, 


EAMASAMI AYYANGAE anu another (Plaikttfe Axn 
Defendant No. 1), Respondents.® 

Inaia attached to the hereditary o^iJIce of naitamyar — Enfranchisement: of imm lanth. 
in favour of tic o persons — Emi hy the holder of the vfilce to recover land, 

Inam lands ooiistitiiting the omolximent of tlie office uf nutiamgar, was enfran- 
cliised in favour of the plaintifl: and defendant soparatoiy. In Kovembor 
the defendant was informed that a patta for half of the lands -would bo issued in 
his name, and it was so issued in the following Mav. .In April 181)1 (afitrr thi? 
resolution to enfranchise the land was come to) the plaintiff was appointed to ho 
the sole nattanigarj and lie now sued in 1S94 for the cancellation of iho enfran- 
chisement patta issued to the defendant, ami for the issue* of a patta in his own 
name in respect of the lauds comprised therein and for jiossession ofthe lands ; 

Held, that the plaintiff was not entitled to the relief sought. 

Second ai’peai, against the decree of W. Dumerg-ne, District .Tadgo 
of Madura, in Appeal Suit No. 446 of 1 895,* reversing tho i.lecrc'O 
of V. Euppiisami Ayyar, District Munsif of I’irumangalam, in 
Original Suit No. 56 of 1894. 

Tho plaintiff sued to recover certuiii Ituul whicli formed part of 
the emolumonts attached to the hereditary office of nattamgar in 
the village of Thadayampatti hold by him. 

The office of nattamgar in tho village of 'i'JiiiJayumpatfi was 
jointly held, from tho time of the/«/sff/ nnf,il 1873, by f wo person.^, 
members of different families, of which tho plaiuf iff and the second 
defendant were the respectiyc ■representatives, and tho nianiktm 
lands were enjoyed in equal shares hy the office holdors. In 1878 


,* Secoiid Appeal No. I>47 of 1890. 
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tlxe second defendant's brother was dismissed for rniscoiiduot and 
tlionoeforward until 1889, when the second defendant's right to a 
moiety of the ofhco was recognised by the Eevenue authorities, 
the duties were performed by the plaintifi'^s father and the plaintiff 
with exclusive possession of the einohiments. In February 1890, 
after litigation under Eegulation YI of 1831, the second defendant 
was formally appointed second nattamgar by order of the Deputy 
Collector, dated 23rd January 1890, but in the revision of village 
establishments which was undertaken the same year, it was 
tioeided that one nattamgar for the village was enough. The 
seeoiul defendant was accordingly displaced and the plaintiff was 
appointed sole nattamgar bj^ the Deputy Collector on the 18th 
August 1890. The Collector set the Deputy Collector’s order aside 
and appointed the second defendant as sole nattamgar on the Srd 
January 1891, but, on the plaintiff’s appeal, the Board of Eevenue 
reversed the Collector’s order on the 27th April 1891, and restored 
that of the Deputy Collector by which the plaintiff had been 
appointed sole nattamgar. Meanwliile the Village Cess Act IV of 
1864 had been introduced into the ciistrict, and in enfranchising 
Village Service Inams the Inam Commissioner issued an cnfraii- 
ohisement patta in favour of the second defendant for a moiety of 
the lands which had formed the Inam of the Thadayampatii M'at- 
tamgar’s office. The date of this enfranchisement patta is the 4th 
May 1891, and in August 1893, the Collector of the district ordered 
the sub-division of the lands into moieties, whereupon the plaintiff 
instituted this suit against tlie second defendant as the holder of the 
enfranchisement patta for half the land and against the Secretary 
of State for India in Council as the first defendant. The reliefs 
which the plaintiff sought were the cancellation of tlie eiifranchise- 
niont patta granted to the second defendant, a declaration of his 
own right to the lands included in that patta, tlio issue of the 
patta for those lands also in his own name, and an injunction 
restraining the defendants from sub-dividing the lands. 

The District Munsif dismissed the suit. 

On appeal the District Judge reversed the decision of the Dis- 
trict Munsif and passed a decree as prayed against the Secretary 
of State and defendant No* 2. . y. • 

Defendant No. 2 preferred this 'seednd appeal. 

PMtabhinma- Ayyar and MaMiem Ayyar im appellant, 

' Simmmi Ayyaf for respondent 'No* I'- : ' y 
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6AHKABA Judgment.— T he land itself (not its assesflmont) Iwas the inam 

Subbatyab gg|. ijy Q-oTemmont as its . emoliimoiit, For a 

Eauasami iQiig prior to 1873 there were two iiattamgars, belonging.. 
AijAmm. families— those of the plainiitf and of tho second 

defendant, respeotirely, • Second defendant's brother was removed 
from the office in 1873. ’ The plaintif then discharged tho whole 
duty of the office, being regarded as a mero temporary ocenpaat in 
so far as concerned the duties and enioluineiits attaching to the 
second defendant's family. Subsequently the second clofendant 
sued under Begulation 6 of 1831 and eventually established liis 
right to the office vacant by Hs brotlier'^s removal and to its 
' ^ emolaments. In pursuance of this decision he was actually put 
in possession of tho office and received a share of the emoluments. 
Tliis was in the beginning, of 1890* In the same 'year the 
Government resolved to enfranchise the lands attached to both 
the offices and to appoint a single person to do the duty of both 
offices and to pay him a money salary. Second defendant was 
at first selected for the office; but eventually the plaintilf was* 
appointed. Contemporaneously with thesb proceedings, steps were 
taken to carry out the enfranchisement, and tlio second defend-^ 
ant was informed in November 1890 that patta for half of the 
lands would be issued in his name and it was so issued in May 
1891, The appointment of the plaintiff as sole ofliec-hoidor wag 
in April 1891. The plainfifFs contention is that, as lie alone was 
in office when the patta was issued in May 1891, lie alone was 
entitled to receive the patta for all the lands. This view was 
accepted by the Lower Appellate Court, but we are unable to 
support it. The exact day on which the resolation to enfranohiso 
the land was come to does not appear, but it certainly was before 
the plaintiff wms appointed sole nattaingar. It is also clt- ar that 
the enfranchisement was made on the footing that each iiatitvmgar 
was entitled to a moiety of the land. In the drciimstancos, tins 
was the only reasonable and proper eourst3 for Covorninent to 
adopt, and we are unable to, see on what grounds tho plaintiff can 
validly dispute it. 

We think that tho' enfranchisement of half of tho land in 
second defendant's name, was -in aooordanoo with the principle 
. ‘ . acceptod'in tho Pull Bench case (Fe'ulmia v. Mmnu(l)) reforrad to 
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by the District Judge, inasmuch as the right of the second defend- 
ant, established by the suit under Begulation 6 of 1831, was 
never subsequently set aside or even disowned by the revenue 
authorities. The appointment of the plaintiff as sole nattamgar 
in April 1891 was never intended to affect the right of the second 
defendant to the moiety of the lands. It was merely an act of 
policy on the part of the G-overnment for the more convenient 
discharge of the duties of the ofSce and could only affect the right 
of the second defendant from the date of such appointment. We 
do not think it would be reasonable, nor is there any authority for 
holding that the plaintiff appointment in April 1891 should 
have effect retrospectively so as to divest the second defendant of 
the right which had vested in him by the prior order to enfran- 
chise half the lands in his name. We must therefore reverse the 
decree of the District Judge and restore that of the District Munsil 
First respondent must pay appellants costs in this and in the 
Lower Appellate Court. 


APPELLATE CEIMINAL. 

Before Sir Arthur J, I£. Collins^ Kt.^ Vhief Justice^ and 
Mr. Justice Shephard. 

Q'DEEN-EMPEESS 

MUTHAYYA.^ 

Criminal I^roc^&ure Code — Aci X of 1882, $. 83 — Breach of Contract Act — 

Act Xin of md--Warra7it. 

Original Procedare Code, section 83, is applioable to warrants issued under 
Breaoli of Contract Act, 1850, and they can be executed outside the jurisdiction 
of the Court which issued them. 

Case referred for the orders of the High Court by K. 0. Manava- 
dan Baja, Acting District Magistrate-ol Anantapur, under Criminal 
Procedure Code, section 438. 

The case was stated as follows ^ 

this case the District Ma^gistrate' of Coorg issued a war- 
** rant for the arrest of one Muthayiga,, ' a resident of Nasanakota 

f brihftinal Eevision 1897» 
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village of Dharmavaraxn taluk iii this district, on the ground 
that he had received an advance of monej iiinoimting to Es. 30 
a recruiter of labour named Homiia MaJstry iiiider an 
^‘■agreement to work in the Habri Coffee Estate from 25th 
March 1896 to 25th March 1897 , at the rate of wagf?s usually 
paid or prevalent at that place, and had failed to carry out the 
terms of the contract. The warrant directed that lie slicmhi 
‘‘bo produced before the District Magistrate unless ho can give 
“ bail himself in the sum of Es, 30 with a Burety in tlie sum of 
“ Es. 60 to appear before him on 21st December 1896. The 
“man applied to the Head Assistant Magistrate to be allowed 
“ time to produce bail and was roman(h3d for a day pending its 
“production and then released. 

, “ It is doubtful whether the provisions of the Criminal Proee- 
“ dure Code, 1882, relating to warrants apply to warrants issued 
under Act XIII of 1859, and whether a waiTant under the 
“ Act can be executed at all outside the jurisdiction of the Court 
“ which issues it. On the one hand the words of section 83 of the 
“ Code are unqualified and so far appear to apply to all warrants. 
“ On the other hand they may be restricted to warrants ‘ issued 
“ under the Code ’ by virtue of sections 75 and 93, which seem to 
“apply to the whole chapter. It is to bo noted that though a 
“ warrant may issue under section 1 of Act XIII of 1859, no 
“ ‘ offence ’ has been committed until the Magistrate has inade an 
“ order and that order has been disobeyed ; and it appears very 
“hard that the special procedure provided by that Act which 
“ applies in certain eases penal provisions to the breach of a civil 
contract should bo capable of being employed to drag labourers 
“ many hundred miles from their homes to answer a eliarge of 
“ such breach. I request, therefore, that it may bo decided by 
“an authoritative ruling whether the existing law permits of 
“such procedure. I beg further to add that the warrant in the 
“ease under report purports to havo been issued under section 
“ 75, Criminal Procedure Oode.^’ 

The Piihlic ProHecutor (Mr. Powell) for the Crown, 

' ^ are clearly of opinion 'that section 8«3 of the 

Criminal Procedure Code _ is applioablo to warrants issued under 
the provisions of the Act XIlI of 1859. There are no words in 
' that section limiting the o|^ration of it to warrants issued under 
the Code, , The pfer^noe to-w^arpiits issued under the Code mado 


ia sections 75 and 93 caimot, we tHnb, be taken to bave tbe effect 
suggested. It cannot be supposed that, if wlieii the Codes of 
1861 and 1872 were in force, the sections in them corresponding 
to section 83 of the present Code were applicable to warrants 
issued under Act 'XIII of 1859, that state of the law was intended 
to be altered in the Code of 1882. To hold that none of the pro- 
visions of chapter VI of the Code apply to such warrants would 
lead to the conclnsion that there is no provision made for the 
issuing or executing of them. It is not necessary to say whether, 
under the Act of 1859, breach of contract is constituted an offence. 
The language of the Act appears to us to ind:icate that such was 
the intention of Legislature, but at any rate the Act authorizes 
the Magistrates, on a complaint being made, to issue a warrant, 
and the only question is whether the provisions of the Criminal 
Procedure Code apply to that warrant. We think that the pro- 
vision in question does apply. 


Before Mr. Jitdice Stihramania Ayyar and Mi\ Justice Benson. 

SUNDAE A MU DALI (Defendant), EE.^roNDE.NT.*^ 

Uhidit law-’- Parlilwu. of land bct-Keen tvido^v and mother of the. last male oumer — 
WidoiPs rhjht 'Qfi death of mother. 

Tlio widow and mr>Lhc?x* of a land»owaoi!,, who died ^?ithoufc issue, divided Ills 
laud between ihejn in 3809. The mother sold’ her share of the land in IS/O, and 
died in 1890. The widow now sued in 1893 to recover the ^ property from the 

Jleld^ ihal thy suit w*us not barred ‘by liiiiitation-aiid the piaintiff was entitled 

to recover. ^ ^ ■ 

Segoko apfkau against the decree ;of';S.-Eussoll, District Judge 
of Chiiigloput, ill Appeal Suit Xo. -SY^-bf ' 1894,, reversing the decree 
of P. S. Cnriinitirthi Ayyar, District -Mtipsif' '.'of Poonamallee, in 
Original Suit No. 426 of 1893. y 

■ ,, ^ Bocoml Apphal'iHO,' ;!i0i49- 
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Suit to recover possession of land with niosno profits eompiited 
from December 1890. The last male owner of the land in ques- 
tion was the plaintifi^s husband, who died without issue, leading 
hesides his widow, Agiammah his mother. On his death disputes 
arose between the plaintiff and Agiammal, which were compro- 
mised under an instrument filed as exhibit I in the suit, whereby 
the property now in question passed to Agiammal, from whom it 
passed by sale to the present defendant under a conveyance, dated 
12th December 1870. The plaintiff-'s ease was that the land in 
question was under exhibit I allotted ito Agiammal for her main- 
tenance, and that Agiammal having died in December 1890, the 
plaintiff was entitled to possession and to mesne profits as prayed. 

The District Munsif passed a decree for the plaintiff, but his 
decree was reversed on appeal by the District Judge, wiio held that 
Agiammal took an absolute interest in the property, and that the 
property had been held adversely to the plaintiff for more than 
twelve years. 

Plaintiff preferred this second appeal. 

Krishnasami OhetUj for appellant. 

Pattahhirama Aiyiar for respondent. 

Judgment. — The parties to exhibit I are Hindus related to 
each other as mothor-in-law (under "whom defendant claims) and 
daughter-in-law (plaintiff). By this instrument they arranged 
for their respective enjoyment of the property loft by the late 
husband of the plaintiff. They divided the property between 
them. The mother-in-law alienated a portioii of the property 
assigned to her enjoyment. She has since then died, and tho 
plaintiff now sues to recover tho property from the alionet), Tho 
question is whether, under oxJiibit I, the deceased took ix life estate 
only, or a larger interest. The District Judge has held that she 
took an absolute estate, the intention being to transfer the pro« 
perty absolutely in lieu of all future claims for maiiifeiianeo. We 
cannot accept this construction. There are no express words to 
indicate such intention* Thu words referring to enjoyment do 
.not indicate anything more than an enjoyment for lifo. The 
respondent relies on tho provision in the domimont that neither 
party shall sell her share of the house and backyard except to the 
other party. No doubt this proviaion implies that the parties con^ 
,t}emplat 0 d the possiblenlienation of the other properties^ but there 
is' Wthing the .Venation contemplated was more' 


VOL. XX] ^ 


MADEAS.8EEIE8. 


461 


tliaa that of tlio life interest of the alienor. Such alienation 
would have been perfeetiy legal, whether they had agreed to it or 
not, and the provision relating to the house and backyard was 
nothing more than a mutual limitation of that power made by 
each in favour of the other in respect of that portion of the pro- 
perty, the transfer of which to a stranger during the life time 
of the other would have been specially inconvenient. The general 
tenor of the arrangement under exhibit I does not suggest that 
the parties contemplated any alienation by each party to enure 
beyond the life of the ahenor, and it is difiBcult to see what 
object they could have had in providing that the survivor should 
be bound by the alienations of the other after the death of tho 
latter. 

In the absence of express terms or clear indications to the coii« 
trary the presumption is that the parties, being Hindu females, 
did not intend to create in each other an absolute estate. Their 
intention was to create a life estate only. As to the question of 
limitation, tho mother-in-law, who had only a life estate having 
died in 1890, the plaintiff's suit for possession is clearly not 
barred by limitation. 

We must, therefore, reverse the decree of the Lower Appellate 
Court and restore that of the District Munsif with costs in this 
and in the Lower Appellate Court. 


Paetathx 

AMMAIi 

V. 

StJNBAEA 

Mudaw. 
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Before Sir Arfhiir H. Collinf^^ Kt., Chief Justice, and 
3Ir. Justice Shephard, 


BAEBER MAEAN akd ahotoeb (Defbotahtts Nob. 1 axb 2), 

ArrBLLAxrs, 


1897. 
Mj 29. 
An gust 10. 


EikMANA QOUNDAN akb'AHothbb' (Pju\inxifp 'ato 
Devekdakt No. ^8), ,Bbspokbbkts.^ ’ 

Cemiract Aci-'Aci IX o/ 1873» mr ZB, 4:^, 4$, Joint; promisee — Discharge 

by om of iteo joint mortgagees:' 

„ Tlie sum due upon a mortgage was paid' 'fo one of tae tw'o mortgagees, and he 
ga?©'«n acquittance without the- ^nowledgcyof ilia ..'other mortgagee who now' 
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brougla this suit ii|Jou tlie mortgage. It appealed tliat tiau-owas no fmud on the 
part of the mortgagors and that the mortgagee -who received paynieui was not 
the agent of the plaintilf in that hehalf : 

Ildth tfiat the mortgage bad been discharged and iiu< plaint iiV was not ontlilcd 


Barbku 

Ramaxa 

0OUNDAX 


Begonb APPEAL against the decree of M* B# Siindata EaUj Suh- 
ordinate Judge of Coimhatore, in Appeal Buit No. 95 of 1895, 
reversing the decree of S, Krishnasami Ayyar, District Munsif of 
Erode^ in Original Suit No- 431 of 1894. * 

Suit to recover principal and interest due on a mortgage, dated 
13th May 1891, and executed by defendants Nos. i and 2 in favour 
of the plaintiff and defendant No. 3. The mortgagors pleaded 
that the mortgage had been discharged, audit appeared that three 
years before this suit they had paid to defendant No. 3 the sum 
then due upon the mortgage and received from him a receipt ; but 
the plaintiff %Yas not present at the time and had not received the 
money ^ and defendant No. 3 was not his agent for the purpose of 
receiving it. The District Munsif dismissed the suit, but his 
decree was reversed on appeal by the Subordinate Judge who passed 
a decree for tbe plaintiff. 

The mortgagors preferred this second appeal. 

Mahadem Ayyar for appellants. 

Kastarl Rongayyangar for respondent No. 1. 

Judgment. — The question raised by this appeal is whether a 
payment made to one of two persons jointly entitled under a 
mortgage bond can bo pleaded as a valid discharge of the debt in 
an action brought by the other person interested in the bond. It 
is found that the party who rccidvcd paymout was not the agent 
in that behalf of the plaintiff. On the other liand it is not sug- 
gested that there was any fraud on the part of the defcutlants wlio 
inade the payment. The appellants’ vakil in support of his 
contention that the payment to one joint creditor was a valid 
discharge of the debt as against the other referred to in section 38 of 
the Contract Act and to the Englisli ease of Wa!lan> v, 

An offer, to one of several joint promisees has the same legal 
^^-copsequencos as an offer.to 'all of them,’^ That is tho languago 
of the last paragraph of 'the ■•aectioiL In the first part of the 
section it is provided that, 'where an offer of performance has been 
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made and not accepted, the promisor is not responsihlo for non- 
performance. It follows that, when a legal tender has been made 
to one of two joint promisees and refused by him, the promisor is 
discharged froni liability in respect of his promise. It wmukl be 
difficult to reconcile with this proposition the view' adopted by the 
Subordinate Judge, viz., that the defendants were not discharged 
by the payment made to the party jointly entitled with the plaintii?. 
But it is argued on the first respondent’s behalf that section 45 of 
the Act, by declaring the right of the several joint promisees to 
performanee, makes it incumbent oh the debtor to satisfy them all 
before obtaining a complete discharge. It is also suggested that 
the fact of the creditor being a mortgagee makes a material 
difference. With [regard to section 45, we cannot see that the 
declaration that the several joint promisees are entitled to perform- 
ance is otherwise than consistent with English Law or that, unless 
it be construed as converting the joint rights under a contract 
into* several rights, it conflicts with the last paragraph of section 
88. To put that construction on the section would amount to 
saying that, where a contract is made in favour of more than 
one person, they must be taken to be severally entitled imder it, 
for they cannot be jointly and severally entitled {KeigMley v. 
WaUon{l)y B alien and Leake’s Precedents, 3rd edition, page 471). 
There is no reason whatever to suppose that this was intended 
by the Legislature. A somewhat similar contention was raised 
in llemendro Coomar Miiiliek v. RajendrolaU Moonahee{2) with 
reference to section 43 of the Act as affecting the obligation of 
persons liable for a debt. The point there decided on the authority 
of King V. lToare{S) was that a decree against one joint debtor was 
a bar to an action afterwards brought against the others. The 
Court refused to accede to the contention that, since the passing 
of the Contract Act, the rule in King y. Hoare{Z) had become 
inapplicable, because the effect of section 43 was to enable a pro- 
misee to sue 0.110 or two of his joint promisors severally in two or 
more suits, leaking together seotions 42, 43 and 45, we find that 
the Legislature has declared against the , common law rule of 
surrivorship as well in the case of joint creditors as in that of 
joint debtors. Further in section 44,; the Act has abolished the 
rule of English Law according^ to which- 'the release of - one, Joint 
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debtor operates to release Ms oo-debtors. For tiie proposition that 
.tbe Legislature intended to go beyond this and refuse recognition 
altogether to rights or liabilities in Bolidum, we do not think that 
' there is any foundation. We think that effect must bo giTon to 
the plain language used in section 38 and that the question aboTo 
stated must be answered in the affirmative. So construed the 
section is consistent mth section 105 which lays down the rulo that 
a bailee who has taken goods from several joint owners may 
deliver them back to one without the consent of all. It is also 
consistent with the common law case of WaUacn v, Keka!l{l) and 
does not as far as we can ascertain conflict with any other ease 
except one which might have been cited in support of the respond’- 
ents and which we think it well to mentioiij lest it should be 
supposed that it has been overlooked. We refer to 8ieeck v. 
Steeds{2), the material facts of which are similar to those in 
Wallace v. Kelsall{V). In both the cases one of the joint oreditorai 
who joined in the action had been satisfied by payment or other- 
wise. In Wallace v, Kelcall^X) the plea was held good on 
demurrer. In Bteech v. 8ieeds{2') the statement of defence was 
held to be good only as regards the plaintiff who had been satisfied 
and his share of the debt. The cases cited in the judgment in 
Steeds v. 8feeds{2) do not, in our opinion, altogether support the 
conclusion arrived at. They go to show that, in equity, persons 
lending money to a third person are deemed to be tenants in 
common j and not joint tenants as well of the debt as of any 
security held for it. Some of the cases refer to the presumption 
in favour of tenancy in common as against the rule of survivorship ; 
wMle V. which is also cited,, is to the effect that * 

a purchaser of property comprised in a mortgage would not be 
compelled to accept the title when it appears that the receipt for 
the. money paid to discharge the mortgage was signed by ohq only ' 
of the mortgagees. Lord Jostice Knight Bruce in holding that 
the estate was not fully discharged by such a receipt oarefully 
avoids expressing an opinion as to the quostiosi which might arise 
in an action for the mortgage money. In the present ease it may 
"be that, a purchaser of the mortgaged property might rightly have 
"refused to complete on the : ground that the plaintiff, one of the 
mortgagees,. was not ready to give a receipt or acknowledgment for , ' 
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the mortgage money. But, when the question arises in an action 
to recover the debt, we cannot see that it makes any difference that 
the debt was secured by a mortgage. If the debt has been satis- 
bed. by payment, the rights under the mortgage instrument are 
estmguished and the action must fail. The law entitles a mort- 
gagor to a registered receipt for his mortgage money, but does not 
exclude other evidence of payment or make the giving of the 
receipt a condition precedent to the discharge of the property. 
In our opinion the mortgage amount was discharged by payment 

made to the plaintiff’s co-mortgagee and therefore the suit should 

naye been dismissed. 

The decre of the Lower Appellate Court is set aside and that 
of the District Munsif restored with costs in this and in the 

Lower Appellate Court. 


APPELLATE CIVIL. 

Before Mr. Justice Shephard and Mr. Justice Davies. 

S EAMASAMIA PELLAI (PtAINTOT), ArPELLAXT, 

V. 

ADINARATANA PILLAI Aim others (Dbfeitoaots Nos, 1 to 3), 

RBSPonnESTTs.* 

Tramfer of Property Act-Act IF of 1882, s. 5Z-Trmefer m fra^ of creditore- 

Good faith, 

^ When it is said that a deed is not executed in good faith what is meant is 
iUiii was executed as a mere cloak, the real intention of the parties being 
that the ostensible grantor should retain the benefit to himself. 

Second appeal against the decree of H. T. Boss, District Judge 
of Tinnevolly, in Appeal Suit No. 382 of 1894, reversing the ' 
decree of T. Sadasiva Ayyar, District Munsif of Srivaikuntam, 

in Original Suit No. 660 of 1893. ' 

Suit to recover principal and interest due on the mortgage, 
dated 6th Deoemher 1886, and executed by defendent No. 1 in 
favour of the plaintiff. The land comprised in the mortgage had 
been attached and brought to sale in execution of a decree against 
the mortgagor and purchased at the court-sale in January 1890 by 

/ ’* Second Appeal : 
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defendant No. 2. Defendant No. 3 was nndor contract to purchase 
the property from defendant No. 2. Defendant No. 1 did not 
defend the suit. The other defendants pleaded that the mortgt^e 
was oxoGutod for no consideration in order to defeat and defraud 
■ the claim of defendant No. 3, the creditor of the mortgagor. 

The District Munsif passed a decree for the plaintiff. On 
appeal the District Judge held that the mortgage was supported 
by consideration, but after a review of the facts disclosed by the 
evidence he said : — 

“ The effect of all these circumstances taken together is to 
“ point strongly to these two persons, the plaintiff and tho first 
“defendant having acted in concert with intent to defeat the 
“ third defendant by means of this document exhibit A. 

I find, therefore, that this transaction, though it cannot bo 
“ said to be without consideration, poor as its consideration was 
“ in the oireumstances, was certainly not entered into by the plain- 
“ tiff in good faith, and that it was a transaction made with intent 
“to defeat the creditors of the first defendant. To obtain the 
“ protection of the last clause of section 53 of tho Transfer of 
“ Property Act, the plaintiff would have to be transferred both in 
“good faith and for consideration. These two conditions are 
“however not fulfilled in tho present case.” 

In the result the District Judge reversed tho decree of the 
District Munsif and dismissed the suit. 

Plaintiff appealed. 

Barwichandra Ban Saheb and Ramalrishm Aijyar for appellant. 

Pattabhirama Ayyar and Surisami Ayyar for respondents. 

Judgment. — On tho facts found by tho District Judge wo do 
not think he was justified in Ms conclusion that tho transaction 
was in fraud of creditors. 

Tho Judge finds there was good consideration for tho mortgage, 
but considers that the want of good faith brought tho case within 
tho purview of section 53 of the Transfer of Property Act. Tho 
reforonoe to good faith occurs only in tho proviso to tho section. 

It has first to bo soon whether there was intent to defraud 
teeditora within the meaning of tho former part of tho section. 
“When it is said that a deed is not executed in good faith what ii 
meant is that it was executed as a mere cloak, the real intention 
&i the parties being that the cBtensible grantor shonld retain the 
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benefit to Himself {ex-parte Qanm{l)). There is nothing to show eamasahia 
that there was want of good faith in that sense in the present 

case* Section 53 cannot be understood and correctly applied Abinaea- 
witbont reference to tbe EngHsh. eases • on whicb the section is Pilbai; ^ 
really founded. ^ 

We must reyerse tbe decree of tbe District Judge and restore 
that of tbe District Munsif. 

.Respondents must pay costs in both Appellate Courts. 


APPELLATE OIYIL, 

Before Mr, Justice Shephard and Mr, Justice Davies, 

SE8HAMMA akd akotueb (PnAiNTiprs), Appelxantsj I 897 . 

Sepetmber 

«'• 10 . 

CHEbTN’AFPA (Defeistdant), Respondent."^ 

Construction of Appointment of oxoctitors hy implication— Civil Procedure 

Code, ss, 37 , 53 — Amendment of plaint hy bringiny on a nciv plaintiff on second 
appeal. 

Plaintiffs saed in 1894 to recover property belonging to tbe estate of a testator, 

, olftiming to be. his executors under a will. The property vras alie.gecl to have been 
entrusted by the testator in 1893 to the defendant. The will contained no 
express appointment of executors, but it provided that the plaintiffs should take 
care of the estate during the minority of a son who was to be adopted to the 
testator, and imposed upon them the duty of providing for the mainteuance of 
persons therein named : 

Held, (1) that the plaintiffs were not appointed executors by implication j 

(2) that, under the circumstances of the case, the plaint should be amended 
on seooud appeal in 1897, by substituting the adopted sou as plaintiff, with one of 
the present plaintiffs as his next friend. 

Second appeal against the decree of E. J. Sewell, District Judge 
of North Areot, in Appeal Suit No. 986 of 1895, affii'ming the 
decree of T. Sami Ayyar, District Mxmsif of Chittoor, in Original 
Suit No. 421 of 1894. 

The plaintiffs sued as the executors of the will of one Eamappa- 
nayanivaru to recoTer from his brother certain jewels alleged to 
have been entrusted to Iiim by the testator on 5th November 1893. 

The will set up was as follows : — ■ 

“ Will, dated 29th October 1893, executed hy Eamappanay uni 
“ Q-aiu, &o. ' , ' ' ; . ' , ' , ■ ■ 

• Aeo^ni Appeal 119.385 of 1897. ' ' 
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L As we haTe'no oliildreB bj the two whm^ whom we have 
married according to the -nnstoms and ways of onr caate, m we 
have been falling . sioh now and then by reason of ouir old age 
and have been ill at present, the two wives we have married 
according to the customs', and: ways of oiir oaste,, Subbambi and 
^^.Laxmambi should both oontimie to live in the very same palace 
at Pullur where we have been' living and should enjoy after oiir 
death, all the movable and immovable properties with all the 
rights and privileges we possessed in respect thereto, which have 
been under our possession and enjoyment in virtue of the partition 
deed executed between us and pur brother Chennappanayanivaru* 
2. As Subbambi, the senior of our two wives, has female 
“ issue, you, the Junior wife, Laxmambi, should act in accordance 
with her will, and in case you do not beget male issue during 
my lifetime, should adopt some boy among my relatives whom 
Subbambi likes, and after him should adopt another boy and do 
so any number of times and thus should protect (perpetuate) our 
family. 

^*3. Our son-in-law M.E.Ey. Bangaru Seshamanayanivaru, 
^‘Sriman Mahanayakaoharylu, the Zamindar of Bangarupallam, 
and my father-in-law M.E.Ey. Irri Vengatapa Nayanivaru, 
Inamdar of Mopi Eeddipalle, should take care of the aforesaid 
properties until the said adopted boy attains majority and becomes 
capable of managing the same. [These persons were the present 
‘‘plaintiffs,] 

“ 4. Laxnii who has been under our protection for a long time 
“with her three children~two sons—SaraDgapani and Kumara 
“ Eamudu and one daughter, J anaki, and the eiiildren that she may 
“ in future beget through me should live with my mdves at the 
“ place where they live in the palace at Pullur. ..... . 

“ 7. The persons who are taking care of the said properties and 
“ the adopted son after he takes possession of tho same should pay 
“ to Laxmi^s present male and , female children and those whom 
“ she might beget through me in future some adequate amount 
“ out of the said property required for all their expenses. 

“ 8. The persons who take . care of the said properties should 
“ pay out of the same for all expenses of our- legal wifa^s daughter, 
“'adopted boy, our wives and for our family.’* 

The District Munsif held . that , the will was not genuine and 
dismissed' the, suit*'' .. ■ ...... 
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On appeal, the District Judge affirmed’ the decision of the 
District Mmisif on the ground (not taken by the defendant) that 
the plaintiffs had no right to maintain the suit even if the will was 
genuine. ■ ' ♦ " ' 

The plaintifis preferred this second appeal. 

Sundam A.yyar for appellants. 

Snnmgaehariar for respondent. 

JuBGMENT.— We are not satisfied that this is a case in which 
the plaintiffs would he entitled to probate as executors hy impli- 
cation. The duties which the plaintiffs are directed to perform are 
not specifically the duties of an executor. It is not the adminis- 
tration of the estate which they are told to carry out. But rather 
it is as guardians of the child whose adoption is contemj^lated that 
they are intended to act. We think, it is quite clear, that there 
was no intention to vest any property in them. They were only 
directed to protect the ■ property during the minority. For these 
reasons, we think that the suit is wrongly brought in the name 
of the plaintiffs as executors. But as the objection was not taken 
in the Court of First Instance, and was apparently taken by the 
Judge himself, we think the suit ought not to have been dismissed 
without giving the plaintiffs an opportunity to amend. We shall 
now allow the amendment which, we think, the J udge ought to 
have allowed and which, if it had been allowed, would have saved 
the suit from any danger of limitation. The amendment will 
take the form of substituting the minor son as plaintiff with one 
of the present plaintiffs as next friends. 

The decree of the Judge must be reversed and the appeal 
remanded for disposal on the merits. Costs will he provided for 
in the TOvisad decree. 


APPELLATE' CIVIL. 

Bifo-n Mr. Jmiice Subramania Ayyar and Mr. Justice Benson. 
BOYAMMA (PLAiNfiFr), ArrELUANT, ' 
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Limitatim Act — Act ZF of X877, 4 — Qmetted holiday — Oomputation of time. 

In ct^lenlating tlie tima allowed by law for the^prosentatxon’of an appeal to a 


Appeal against Appellate 8 of 1807. 


BsshammjI 

o. 

Chenna-ppa 


1897. 

September 
27. , 


no 


THE INDIAN LAW EEPOBTS. 


CTOL. XX. 


Botamma 

11. 

BAI.AJEB 

Bad. 


District Court, an appellant is ontitlod to deduct tbo last day being a ga*Btted 
holiday, although tho District Judge held his Court on that day. 

Appeal against the order of E. J. Sewell, Acting District Judge 
of North Aroot, in MisoeJJaneons Appeal No. 11 of 1895, dismiss- 
ing, as being barred by limitation, an appeal preferred against tbs 
order of T. Sami Ayyar, District Munsif of Cbittoor, on execution 
petition No. 129 of 1895. 

Ponnusami Aijyangar and Subramama Ayyar for appellant. 

Respondent was not represented. 

JnnoMENT. — Wo do not think that the fact that the District 
Judge held Court on a gazetted holiday is' sufficient to disentitle 
the appellant to regard the day as dies non in calculating the time 
allowed by law for presenting an appeal. 

We, therefore, set aside the order of the District Judge refus- 
ing to admit the appeal and direct him to now admit it and dispose 
of it ooeording to law. 

Costs will abide and follow the result. 


APPELLATE CRIMINAL— FULL BENCH. 


1898. 

November 

23. 

1897. 

February 23, 
July 20. 
October 14!. 


Before Sir Arthur J*. 3. Collins^ Chief Jfn Justice 

Shephardf Mr, Justice Subramania Ayyar and Mr, Justice 
Benson, 

In Oeiminal Eevision Case ]N^o. 472 of 1896. 


GANT^PALLI APFALAMMA 




I 




October 14. GANTAPALLI YELLAYYA.^ 

In Criminal Keyision Case No. 506 of 1896, 
PEEIANAYAGAM 

- , ;■ EEISHNA OHETTL* 

Crimimt ^^roc^dum X of 1882, s, 488- Mamtmmnc§*^AduUm^, 

Adultery on tho part of the bnsband, not beiog sabk adnlfcery m woxild )m 

^ , pdnislmble tinder Indian Penal Code, may n6?ftrthelesi aonstitnto saffiolent oanwi 
h ^ ^ \ for the wife separating from her 'ktisband and enable bar to claim mfcimtiaan®® 
■ I ' ^ under Orimlaai Procedarc Code, -section 4S8. 

■ ^.OrimiaalEa?i5iioaC)MeiN0«*472And6O6c»!i8M. 
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Oases referred for the orders of the High Ooxirt under Criminal 
Procedure Codej section 438, by the Acting Sessions Judges of 
GodaTari and Tan j ore, respeotively. 

In each of these cases the Magistrate had ordered a husband, 
under Criminal Procedure Code, section 488, to make a monthly 
allowance for the maintenance of his wife who alleged that he was 
adultery. In the one ease the adultery was alleged to 
haTo been committed with a widow, and in the other case with a 
concubine who had lived with the husband for many years. The 
Sessions Judges reported the cases on the ground that the adultery 
alleged was not within the definition of the offence of adultery in 
the Indian Penal Code and referred to Criminal Procedure Code, 
section 4. 

These cases came on for orders before Seephaeu and Bensoh, 
JJ., who the Court made the following order of reference to Full 

Oeder BEPEKENCE TO PoLL Bench. — As the question involved 
in these two cases is one of some importance and we do not 
agree with the decision reported as Queen-^Empress v. Mannafha 
Achari{l)^ we resolve to refer for the decision of the Full Bench the 
following question, viz. : — 

Whether adultery on the part of the husband, not being such 
adultery as would justify a conviction under the Indian Penal 
Code, may nevertheless constitute sufficient cause for the wife 
separating from her husband and enable her to claim maintenance 
under the provisions of the Criminal Procedure Code ? 

These cases coming on for hearing on the above reference before 
the Full Bench constituted as above. 

The parlies were not represented. 

CoELms, 0. J. — I think it would be wrong to limit the mean* 
ing of the word * adultery^ hi section 488, Criminal Proceduro 
Code, to the very limited definition of the word in section 497 of 
the Penal Code-, , Adultery is; a crime under that section, that can 
only be ‘committed by a man having sexual intereoirae, with the 
wife of another without the consent or conniTanoe of the husband 
of that wife. . . ' ‘ ■ 

Section 488 of the Criminal Procedure Code provides for the 
, maintenance of the wife and enacts that a Magistrate may make an 
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order for maintenanoe in favour of tlie wife, even though the hus- 
band offers to maintain his wife on condition of her living with him 
if the Magistrate is satisfied that the husband is living in adultery. 
The term adultery is used in that section in the ordinary sense, 
that is a married man having sexual eouneetion with a woman who 
is not his wife. It appears to mo that this construction is not 
affected by the last words of section 4 of the Criminal Procedure 
Code, but is consistent with it. It is clear that a different inten- 
tion appears from the subject or context— see ' the first part of 
section 4. 

A difficulty must always arise in deciding in what cases the 
adultery of the husband is sufficient cause for the wife to claim 
maintenance. Amongst the Hindu community concubinage is 
recognised, and it is possible for concubines to have a certain status. 
If, therefore, a husband keeps a concubine in a bouse apart from his 
wife, it is doubtful, whether such an act alone would entitle the 
wife to separate maintenance, but if he kept such concubine in the 
same house as his wife Eved in and against the wishes, or in such 
a manner as*to offend the selfrrespect of his wife, in my opinion 
that would entitle the wife to separate maintenance under section 
488, Criminal Procedure Code. 

I answer the question referred to the EuE Bench in the affirm- 
ative. 

Shephard, J. — I have notidng to add to the observations 
already made by me about the appEcability of the Pensl Code defi- 
nition of ‘adultery.’* The solution of the question what conduct 


^ “I do not think we are compelled to put anch an unreaHonablo iatar-^ 
“ pretaiion on the language of the Legislature as tho Sessions tTurlgo suggesis* 
Adultery, according 'Co the Penal Godaj is an act capable of boiiig doiio by a 
^ mmi only. It is an offence ■ committed by a third person against a husband in. 
respect of his wife. In'the.Orimlnai Procodnro Code tho term adultery ia used 
in tho larger and ordinary ’sehso.: / Either tha husband ov tho w'lfo mny be guilty 
** of it* It ia with tho breach 'by 'either party of the marrlago obligation, not with 
“ offonce of a third party, . that seciiQh 488* Criminal Procochiro Code, Is coiicorned* 
If the Sessions Jiiclge*s yiew^yyern corroefc*_ it would follow tliiit the husbanii 
could not properly be charged with adultery in a niaiufeeimnco case, unless 
^ *Hhe conditions of section 407 ot the; Penal dodo, including absonco of consent or 
”connwance cn the part of the other husb|.nd, could bo established. This is to 
wy mind' absurd* Comparing .section 497 of the Penal ,Coclo and section 488 of 
*Hho Criminal Ptooedure Code* I think wo aro ontlfclod to say that, while iutli® 
lormer adultery of one •specios.'ohly is dealt with, in, the latter adultery in the . 
sanp o! a breach, by either ^rty .;Uf ^he matrimonial ti«,iras intended* I would 
, decline 




.1^1 


V .1 


. 4 , 



VOL, XX.] MADRAS SEBIES, 47a 

on the part of tlie liushand amounts to ^ living in adultery ’ within 
the inoaiiing of the Criminal Procedure Code is however not miicli 
ad.vaiieod by the conclusion that the Penal Code definition cannot 
1)0 applied. The words point to a continuous course of conduetj not 
to isryiatccl ants of immorality. But conduct of this sort which 
aceordiiig to Western notions \voald be condemned as a breach of 
the marital olnigatiou. is not so condemned either by Hindus or by 
Miihamiiiadans. No doubt the right of maiutonanee enforceable 
uinlor the Procedure Code is a right which exists independently of 
the personal la w of the parties. The provision is analogous to that 
made lyy the English. Poor Law, under which children who have no 
common law right to maintenance at their fathers’ hands, may 
claim it from them before a Magistrate (see Bazeley v. Fordcr{l)). 

The oireiimstance, however, that the right rests on statute and 
not personal law, does not, I think, preclude a consideration of the 
xxsages of the particular community for the purpose of determining 
the meaning of the term ^ adultery.’ I cannot conceive that it was 
intended to apply the term to conduct considered by the commu- 
nity to which the parties belong as innocent from a matrimonial 
point of view. Subject to these observations on the gei3.eral ques- 
tion I am of opinion that the question referred must be answered 
in the affirmative. 

SoBaAMAXiA Ayyae, S, — Adultery, according to the Penal 
Code, is an act of which a man alone can he guilty. It is an 
offence committed by a third person against a husband in respect of 
his wife. If, as was held in Queen-Em 2 )res 8 v, Mannaf/m Achari(2)^ 
this limited meaning be adopted in construing the term adultery 
in section 488 of the Criminal Procedure Code, it would follow 
that the husband could not properly he charged with adultery in 
a maintenance case unless all the conditions of section 497, Indian 
Penal Code, are complied with. Such, however^ could not possibly 
have been the intention of the legislature. For, what difference 
does it make to the wife, wiiomthe husband has neglected or 
refused to maintain, whether the woman with whom he is living in 
a'didtory is a married woman or not and,if' the woman be married,' 
whether the woman’s husband connives at the adultery or not? 
So far as the wife is concerned her ■ grievance' is all the same. 
Therefore while in, section 497, 'Indian . Penal Code, adultery of'. 

- . ' (1) L.E.,.3 Qm., Mad., 260/ ; ^ ^ ' 
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GANTAFALr.i OHO specifio description only is dealt with, it is cloiir that in, seetirm 

Apmlamma ^gg Criminal Procedure ,Codo adultery is used in the wider 

Gantapam.i and ordhiarv sense of voluntary sexual eoniu'ction liefweeu either 

YEIit,AYyA» , ^ . " T . , . , 

of tlid parties to tlio marriage ana' same one^ niarrioci or HinglOj 
of the opposite sex other than, the offcmler’s own spouse* lliis 
oonstmetioii is not inconsistent with any part of tlie i:iitc*rpretatioii 
clause, section 4 of the Criminal Proeerlure (Jodt's to in 

Quem-^ Empress v. Mannatlia Aehari{\)* -h^or though tlie con- 
cluding paragraph of that section says that all wonts nrid expn*^- 
sions used in the Criiiiinal Procedure Code* ami defhtcil in the 
Indian Penal Oodcj but not defined in the previous part of tlm 
section 4 should bo deemed to have the meanings respivdlvely 
attributed to them by the Penal Code, yet this provision nrust, in 
reason, be held to bo governed by the qualification laid down in 
the opening sentence of the section, yi^:. : Unless a different inten- 
“ tion appears from the. subject or context, IS^o^v looki,rig to the 
context, a different intention cannot but bo inferred, eonsidemig 
that the offence of adultery under section 497 of the Indian Penal 
Code, as already observed, is one against the husband, whereas 
under section 488 of the Criminal Procedure Code, the term 
includes e.ises w^here the wrong done is to the wife. And notwith- 
standing that the concluding paragraph of section 4 is sepnrated 
by a full stop from that part of the section wliieli contains the 
qualifying words Unless, &c,_, Ac., it is difFieult to believe that 
the framers of the section intended that that jiarngraph was not to 
be taken subject to the qualification specified in tlie lieginning of 
the seetiom To the extent stated above, therefore, the eonclnsion 
arrived at in Queen-^Emprm v. Mannatha Acliariil) cannot bo 
' supported. But it should not be understood that the ruling in 
Oriminal lie vision Case No. 547 of 1884^' referred to am 1 relied 
on by Miittusami Ayyar, in that case is dissented froiri. In 
determining, in cases like the' present, whether the eajiso sliown b}^ 
tho wife for refusing to live with her liuslmml is good and •ixmson- 
able, it is but just that the Magistrate should take into consiileratiori 


, , , ' . Au Mail, 260 . 

, ^ * YtfRXEH, O.J»— bean haM tbat coiKUibiiHSgo Is K(> I'ai** by 

. ‘ ^ '“persons who are by mligbm ' tbafe tho circiimslaniso tliat* the husbaiHl 
■ keeps a wiieabme IHe.house will aot catitlo a wife to an allowiuico im* wain- 

teaanM if her hasbanU fe^'wlUlag dbyreceiro !i(3r anU treat lior with tho con- 
^ \ ' . ‘balderatiott wMoh is dhatgherpbsIMph. The onlor of the Mairistmie mmt 
■ he iaAwptedI^;;^i-tfmah ordere.'*.**' ; / U' 
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tlie sc)(-;ial habits of the particular eommnnily to which the parties 
belong. If that commiinitj (as is the case with Hindus) does not 
oompletelj disapprove of concubinage and tolerates it so far as to 
give kept women some status and rights {Yanlivant Elw y. Ka^hi- 
lm{\))^ the fact that the Imshaiid keeps a concuhiiie ought not by 
itself entitle the wife to claim separate maintenance. The question 
ill each ease will bo whether the conduct of the husband is such 
as tin? iwife consistently with self-respect and due regard to her 
position as wife^, can live in the house of the husbancL If this is 
possible and [the husband is willing to receive her, the Magistrate 
may refuse to order separate maintenance. I concur tlierefore in 
answering the question in the affirmative. 

Bensox, J. — I have no doubt but that the question proposed 
must be" answered in the affirmative. The concluding words, 
no doubt, of section 4 of the Criminal Procedure Code enact that 
any word used but not defined in that Code shall be deemed to 
have the; meaning attributed to it in the Indian Penal Code, hut 
this provision is subject to the opening words of section 4, which 
say ‘'^unless a different intention appears from the subject and 
context.’^ This limitation seems to have been overlooked by 
the learned Judges who decided the case of Queen-JSIm]cress v. 
Manncdha Ae/iarl(2), 

In the present case “ the subject and context ’’ show that adul- 
tery in section 488, Criminal Procedure Code, has a much wider 
significaiieo than adultery as defined in section 497, Indian Penal 
Code. In the Indian Penal Code it is an offence committed by a 
man against another man in respect of the wife of the latter. It 
is an offence which cannot he committed by a wmman ; but the 
Criminal Procedure Code expressly contemplates adultery by a 
wmman. ’For this reason, if for no other, it is impossible to say 
that adultery ' in section 488, Criminal , Procedure Code, has the 
limited meaning attributed to it in section 497, Indian Penal 

Again * adultery ' under the Indian Penal Code is not committed 
by a man who has sexual intercourso with an umnarried woman, 
or with a widow, or oven with a married woman whoso husband 
consents to it, but such eonsiderations cannot, in reason, be held 
to' make Any diffcronce in the adultery^ contemplated by 'the 
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Criminal Procedure Code. The ^ adult eiy ^ there eontemplated is, 
I think, adultery in the popular seuBe of the term, viz. a hreaoh 
of the matrimonial tie hy either party. 

I would not,' howeyer, he understood to imply that a Magistrate 
ought, a-s a matter of course, to decree maiiiteimnee for a wife who 
refuses to live with her hushandj solely because lie has been guilty 
of an isolated act or acts of adultery or even because ho ]<eops a 
concubine. The words ‘^living in adultery imply a ooiu'so of 
action more or less continuous. Moreover, a discretion is vested in 
the Magistrate. He ^may,’ not he ^ shall/ make an order, &c. 
He has, then, a discretion to consider and be guided hy the social 
ideas and feelings of the community to w^hieh the partioB belong. 
Concubinage is, within certain limits, recognized both by Hindu 
and Muhammadan Law, and is not in all circumstances reprobated 
hy the public opinion of those communities. It follows that tho 
keeping of a concubine is not necessarily and in all circumstances, 
to be regarded by the Magistrate as a sufficient reason for a woman 
refusing to live with her husband, though it is equally clear that a 
Magistrate may in certain cireumstaiiees regard it as a sufficient 
reason, and award separate maintenance to the wife. The Magis- 
trate must be guided by all the facts and circumstances of each 
case and with due regard to the social ideas and customs of the 
community to which the parties belong. With these remarks, I 
would answer the reference in the affirmative. 


APPELLITIS CIVIL* 

Before Sir Arthur H. Collim^ Kt.., Chief and 

Mr, Justice She^ihanL 

KUMAEA AKltAPPA NAYANIM BAHADUE (Dbi'ENuasi-), 

■ AyPBLLANX, 

SITHALA NAIDTJ (Plaintu-'f), Ebsposkus'i'.* 

Zirniiation. Act-Act Xr 18^7, #», (i, 12-l{,int Mecavunj Act--Ad rJIt, </ 180!/ 
(Madivu), ss. 18, Gd— Bed uclion of timcoccujpicdin obtniniu'j nfj/y <if judijiin-nl 

appealed against, 

'A tenant whoso property heoja distraiBOtl for an*ear» of rent sticdl 
iBint Eeoor^ry Aet, s. '18, by way ob appeal against tlio The Keveatte 

^ ^ ^ ^ Bmnd No» 1 tU #£• 18^6. 
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Court decided in liiii favour. The landlord preferred an appeal under section 
more than 30 days after the date when the decision was pronounced. He 
claimed that the time occupied in procuring a copy of the judgment appealed 
against should be deducted in the computation of the 30 days’ p)eriod of limitation : 

Beld, that the appellant was not entitled to have the deduction made, and 
that , the , appeaL was, baiTod by liinitatioii, 

Secoxb against the decree of B. J. Sowell^ Acting District 

Judge of iSortli Arcot, in Appeal Suit Fo. 320 of 1895, affirming 
the decree of R. B, G-riiiiley, Head Assistant Collector of North 
Areotj in Summary Suit No. 672 of 1894. 

The plaintiff \ras a tenant of the Eaja of Kalahasti, who had 
distrained m.ovable property of the plaintiff for arrears of rent cine 
by him. This was a summary suit brought by him before the 
.Head Assistant Collector by ^Yay of appeal against the distraint. 
On the 10th April 1895 the Head Assistant Collector pronounced 
judgment in favour of the plaintiff. The defendant appealed to 
the District Judge under section 69 of the Act, the appeal being 
filed on the 14th May. In bar of the 30 days^ rule of limitation 
the appellant claimed that the time occupied in obtaining a copy 
of the judgment appealed against should be deducted* The Dis- 
trict Judge held that the appellant was not entitled to have this 
deduction made and dismissed the suit as being barred by limitation. 

Defendant preferred the second appeal. 

Mr. BtepJmi Andy atxd Bimdara Ayyar for appellant. 

3Iahadem Ayyar for respondent. 

CoLLiKSj 0 J. — The appeal to the Lower Appellate Court was 
filed under section 69 of Act VIII of 1865; and it was obj :ictcd 
that the appeal was out of time, having been presented more than, 
so days after the date of the Collector's judgment. It was ecu’" 
tended by the appellant that the time taken in obtaining copies 
of the judgment must be deducted and if that was done the appeal 
would be within time. The question to bo decided is — does section 
12 of the Limitation Act apply to an appeal filed under section 
69 of Act VHI of 1865, the Rent Recovery Act. Section 69 
enacts that a regular oppeal shall Ho to the Zillah Judge from 
all judginoiits passed by a Collector under this Act, provided that 
the appeal bo presented within 30 days, from the date of the Collec- 
tor's judgment. It may be here notieeddhat’ the section does not 
require the appellant when filing tha -appeal to file therewith a 
eopf of the decree or judgmentnppealadragainsti 


Kumaea 

Aekappa 

Xayakim 

Bahabue 

V, 

SiTHALA 

Xaibu, 



478 


THE INDIAN LAW EEPORTS. 


XX. 


Kumar A 
Akkappa 
Katanoi 
Bahadur 

V. 

v_ SlTHAUA 

Kaibu. 


Section 12 of the Limitation ^ Act is to the olfect that, in cM>m- 
puting the period of limitation prescribed for an appeal, the timo 
requisite for obtaining a copy of the decree and judgment shall bo 
excluded. This provision can only be hold to applv, whore it is 
necessary to file with such appeal a copy of the decree or judg- 
ment, It appears to me, however, that the point lias l^eeii deoidccL 
Sijed Mohidbi Hussen 8^hh in re 2 (l), Kmlum^innl Iluppauf^r \\ 
Sankara Row Feslmr(2) and Sri Gopala Kmhna v. 

Ramireddi{^) are authorities in favour of the argument that sec- 
tion 12 of the Limitation Act does not control the time fixed for 
appealing by section 69 of Act YIIl of 1865. See also Y&eramma 
V. Abhiah{4:), 

Another argument might also be used that the Rent Eeeovery 
Act is an Act complete in itself and therefore section 12 of the 
Limitation Act , does not [Nagendro Nath MuUich v, Matlmni 

Mokun RarUip) and Vecrmmm v, Abhmhp)). This appeal must 
be dismissed with costs. 

ShepHxAud, J. — The 'question - to be decided is whether the 
provisions of section 12 of the Limitation Act are applicable to 
an appeal filed under the provisions of section 69 of Act VllI of 
1865. The suit, in this case, was a summary suit filed, under 
section 18 of the latter Act, by the tenant who sought to have 
certain property released from distraint. The District Judge 
held that the appeal petition ha\ung been presented more than 
30 days after the date of the judgment, could not be entertained, 
because under section 69 of tho same Act any appeal from the 
judgment passed by the Collector, under the Act, must be pre- 
sented within 30 days from the date of tho Collector's judgment. 
As far as tho decisions in this Court are concerned, there can bo no 
doubt that the District Judge is right. In two eases tho question 
now raised was decided with ref cronee to tho Limitation Act of 
1871 (Sped Mohidin EuBmh SaJieb m re{l)f Krkhnr.mmii Miuppamr 
r, Sankara Bow PeAtvirP)), In the latter of these cases it was 
decided that an appellant proceeding under tlie Rent Act was not 
entitled to any onlargoment of the peiiod of 30 days laid clown by 
l^eotion 69. _ These' cases have' been followed in a recent mm Sri 
Maja'Ggpatd, Krishna y, Ramireddi{3), It is ndw contended that 

^■^(1) 8 44. (2) Tbe Madras Law Reporter, S71# 

ISSO- ol (4) IS Mcia., ' 
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tliD law laid down in the earlier cases has since the passing of the 
Limitation A.et of 1877, ooased to be in force and reference is 
partieulaiij made to the alteration of the language of section 6 of 
the present Act as eoniparocl with the section 6 of the Act of 1871. 
In Sj/ed Mohidin ITusscn Saheh in re{l) it is pointed out that there 
is no provision in the Kent Act similar to that in the Civil Pro™ 
eodure Code requiring the appellant to producej with the petition 
of appeal^ a copy of the decree appealed against. This being so, 
I think, it follows that section 12 of the Limitation Act can have 
no applieatioin This "was the view taken in the Puli Bench case 
in Allahabad, f'uzai Mahmnmad v. Phul Kiiar(2)^ where an appeal 
under clause 10 of the Letters Patent was in question. 

Another ground on which the judgment of the District Judge 
may be supported is that Act Till of 1865 is an enactment deal- 
ing with a special subject and intended, so far a>s the provisions of 
the Act go, to be a complete body of law. The Act is entitled an 
Act to consolidate and improve the laws which define the process to 
be taken for the recovery of rent. Under it, suits may be brought 
by either landlord or tenant to decide disputes regarding arrears of 
rent and other questions arising hetw’^een them ; for such summary 
suits, section 61 provides that they must be brought within 30 
days from the date of the cause of action. Section 40 provides for 
the ease of a summary suit by a tenant against whom the land- 
lord has threatened sale for arrears of rent. Such suit is to be 
brought within one month from the date of service of notice on the 
defaulter. Section 69 already cited contains a general provision 
for the ease of an appeal to the Zillah Judge from the judgment 
passed by the Collector under the Act. Section 78 provides for 
the case of an action to recover money paid or damages with re- 
spect to anything done under the authority of the Act and requires 
that any such action in the Civil Court must be brought within six 
months from the time when the cause of action arose. It appears 
to mo thol the observations made in the case of llmioda Permud 
Mookerjee v. Krisio Coomar Moitro{Z) apply to this enactment. 
There the Judicial Committee was dealing with the Limitation Act 
(Act XIV of 1859) in connection with the Bengal Rent Act X of 
1859. The Judicial Committee ■considered-' that the appeal under 
the latter Act wn-s governed by the provisions of that Act and not 

(S) thM,, 2 V: , ($) U 60. ' 
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byttose of tlie general law.' They reganled Aot X" of 1850 a« 
foriTiiiig a spec 3 ial and eoniplote aetof procinluro with ivganl i-o the 
trial of questions relating to rent and the ooeupaney of land in tfjo 
niofussil and by which all the proeocdiugs before ihe CcdJeetcn 
were regulated and goyerned*." ;ln eonfomiity witli tiris decision 
the Full BeTieh of tlio Calcutta High Court has lielil tha,t the pro- 
Ad.sionsof section 14 of the Liniitation Aet eainiot l)e taken atlvan* 
tage of by a plaintifl proceeding against ins tenant under Ant X 
of 1859 {NiKjcndro Nulh 2Iullhk v. Mallnim r((rhi{V)\ 

Section 14 like section 12 appears in Part HI of the Ac‘t under 
the heading Oomputation of Period of Limitation a ml as far 
as the present question is concerned no distinction can bo drawn 
between the language of the two sections. 

With regard to the argument founded on section 0 of the Aet 
of 1877, I adhere to the opinion expressed by me in Veeramv^-i \\ 
Abbiah{i). Here we are in effect asked to read instead of the 
words “ from the date of the OoHeotor’s judgment in section 69 the 
words from the date when the copy of that judgment should be 
obtained/’ I cannot see how it can be said that the period of 80 
days prescribed by the special law enacted in Act VII I of 1865 
would not be effected by reading into section 69^ the provisions of 
section 12 of the Limitation Act. It does not appear to me correct 
to say that the Legislature has reverted to the language of AetXIA" 
of 1859. For it is one thing to say as is said in section 3 of that 
Act that the shorter period of limitation specially px’esoribed for 
any class of suits shall be applied notwithstanding that Aet. It is 
another thing to say as is said in the A(3t of 1877 that the period of 
limitation specially prescribed by an existing enactment shall not 
be affected or altered by any provision of the Aet of 1877. For 
these reasons, I think, the second appeal ought to bo dismissed 
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Before Jf?% Justice Subramania Aijijar and Mr. Justice Benson. 
KAMALAMMAL (Plaw’otf No. 1), 

if. 

PEEEU MEERA LEVVAI ROWTHEN (DBFmmm), 

RESPONDSm'.’^ 

€(yntract Act-^Act IK of 1872, s. 73 — Interest — Suit for money payable under an 

oral contract. 

The plaintiS sued to recover a sum of moxiej due to her on an oral contract 
together with interest. ISTo agreement or usage giving a right to interest was 
alleged, and no written demand and notice had been given niider the Interest 
Act j 

Beldf that the plaintiff was not entitled to interest. 

Second appeal against the decree of T. Ramasami Ayyangar, Suh- 
ordiaate Judge of Madura (West), iu Appeal Suit No. 284 of 1895, 
modifying the decree of V. Kuppasami Ayyar, District Muasif of 
Tirumangalam, in Original Suit No. 415 of 1894. 

Plaintiff sued to recover Es, 1,478 on account of rent due by 
the defendant to her and interest, thereon at 12 per cent, per 
annum. There was no agreement to pay interest and no notice that 
interest would he charged. The District Mimsif passed a cleoreo 
as prayed holding that tho plaintiff was entitled to interest by 
way of damages. 

The Subordinate Judge modified the decree by disallowing 
interest. The plaintiff preferred this second appeal. 

Bangachariar for appellant. 

Mr. N. Suhraniamjam for respondent* 

Judgment. — ^The question in this case is whether the first 
plaintiff, to whom a sum of money was payable under an oral 
contract, is entitled to interest prior to the date of the suit. 

No agreement or usage giving a right to the interest was 
alleged, and it was admitted that no written demand giving 
notice that interest would bo claimed, was sent under . Act XXXII 
of 1839 . ■ . 

In these circumstances it must bo held that the interest cannot 
he decreed. ' • 


♦ Bflccnd 'Appeal No. of 1898. 


1897. 

'March 3,1. 
April 28. 


68 



KAMAIiAM- 

MIL 

■ FEEEtJ 

Meeea 

Lev?ai 

Bowthen. 


482 


THE INDIAN LAW EEPOETS. 


[roL. XX. 


It -will b© seon from tb© judgments dolirerod in tbo Court 
of appeal and in the House of Lords in Londun Chatham and 
Dour Bmkvarj Company v. South JEastern Railmi/ Coiiijmi>j{l), 
that in England, at pomnion law,, interest was not recoverable as 
damages in oases similar to the. present. Tliat tlio law of , this 
country must he taken to he substantially the same, was establish ocl 
by the decision of the Judicial Committee in Jtigyo Mohun Qho^e 
V. Kcdsreeehmd{2) ; and in Kimra Rnld-U'nmn Ran v. Onjnil 
Yiyanna Dikshatu!u{2i), Scotland, 0. J., and Hollow-ay, J., laid 
down broadly that, in the absence of a demand in writing, in- 
terest up to date of suit cannot be awarded upon sums which aro 
not payable under a written instrument and of which payment 
has been illegally delayed. The learned Judges arrived at that 
conclusion in spite of the practice, which, they admitted, had for a 
long series of years prevailed in the mofussil Courts of aw'arding 
interest upon all demands improperly withhold — a praetico w-hieli 
the learned Judges felt bound, to declare was unsupported by 
authority. 

It was, however, contended for the first plaintiff that the law 
on the point has been otherwise, since the passing of tho Contract 
Act and section 73 of the Act coupled with illustration («) an- 
nexed thereto, was relied on. No doubt, the section applies to, 
and includes cases of, breach of contract to pay money. But to 
construe the section as giving a right to interest oven in those oases, 
in which it could not be awarded according to tho provisions of Act 
XXXII of 1839, would be to hold that tho latter enactment was 
virtually repealed by the former. Now this is totally opposed to 
the maxim gmeralia speeialihus non derogant. Referring to this 
principle, Borill, 0. J., ohsorved in The Queen v. Cham2wegs(4) “ it 
“is a fundamental rule in the construction of statutes, that a 
“subsequent statute in general terms is not to be conatruod to 
“ repeal a previous particular statute, unless there aro express 
“ words to indicate that such was the intention, or unless such an 
“ intention appears by necessary implioation.” Tho reason for 
the presumption against a repeal by implication in those oases, as 
stated by Wood, T. 0., is “ in passing a special Act, the logislaturo 
‘ “ hsid. their attention directed to the special case which the Act was 


■I 


• (1) 1898, Apjp. Oa*., 4S9.’ 
(3) 1 360,. 


(2) 9 M.I.A., 260. 

;,(4) I,,E., 6 C.P„ 894. 
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meant to meet, and considered and provided for all tlie circum.® 
stances of tliat special case ; and, having done so, they are not 
to be considered by a general enactment passed subsequently, 
and niaking' no mention of any such intention, to have intended 
to derogate from that which, by their own special Act, they 
^^liad iAns carefully supervised and regulated. v, 
CIiampnej/sQ.)). In the X-)resent case, Act XXXII of 1839 is not 
one of the enactments specified in the schedule to the Contract Act 
as repealed, and there are no express words in section 73 indioating 
an intention to rescind the earlier Act. In fact, there is no real 
eoniliet between the two, since effect may well be given to section 
73, by holding that the award of intoest, as compensation contem- 
|)iated by that section, has reference to eases in which such award 
can be made without infringing the provisions of the other Act. 
Still less can that Act be held to be in any way affected by the illus- 
tration relied? on; inasmuch as an illustration has not the same 
operation as the sections %vhich really form the enactment {Numh 
Earn, V. Mehin Lal{2), and Koylmh Olmnder Ghose v. Sonakm 
Ghmuj Barooie{Z)). Even were it otherwise, it is obvious that the, 
framers of the illustration were not considering under what condi- 
tions and limitations interest should be awardable in cases of breach 
of contract to pay money. They meant only to point out that, if 
in consequence of a breach of that kind, a man finds himself 
unable to pay his debts and is ruined; he cannot recover com- 
penmtion for loss of that remote character; and the allusion 
to interest was made to show that that was the only legally 
recoverable compensation for the breach. 

The appeal, therefore, fails and is dismissed with costs. 


Kamaiam- 

MAL 

Pebetj 
Meeba 
Lbvvai •' 
SaWTHBN. 


m 


THE INDIAN LAW EEPOBTS. 


(TOL. IX. 


civil. 

Before Mr. Justice Suhramama Ayyar and Mr. Justice Benson. 

EEISHNAN NAMBUDEI (Piaistifp), Appsxlaot, 

«?. 

EAMAN MENON Airo othees (Deeektoanxs), EEsrorosKTs.* 

Registration Act— Act 111 of 1877, s. 17 (e)— Agreement io reneio a Teanom and to 

credit as reiteiccil fees a sum of money then due hy plaintiff io defendafit“-^}l aut 

of registration — A dmissibility in etidence. 

.Fer CUT ; A written agreement to rono’v^f a kaBOra stiB^d to credit as renewal 
fees a sum of money then due is not an acknowledgment of money paid for the 
creation of an interest in -land wdthin the meaning of section 17 (c) of the Begis* 
tration Act and therefore is admissible in, evidence though unregistered : 

Held, that in such an agreement, the agreement to renevr is. severable from 
the rest of the agreement and. the document, though unregistered, is admissible 
in evidoBce of the agreement to renew even if it were inadmissible for other 
purposes. 

Second appeal against the decree of A. Venkataramana Pai, 
Subordinate Judge of South Malabar, in Appeal Suit No. 594 
of 1895, affirming the decree of K. G-ovinda Nambiar, Bistriot 
Munsif of Ernad, in Original Suit No. 112 of 1894. 

This was a suit to redeem a kanom of 1869. Defendant No. 1 
pleaded that an agreement to renew the said kanom had been 
executed hy the plaintifE in his favour. The agreement, Exhibit 
II, which was not registered, was as follows : — 

“ Deed executed hy Valia Chembashi Jlloth Narayanan Nam- 
“budripad, residing in Ugrapuram deshom, Imvetti amshom, 
“ Ernad taluk, to Palakkal Baman Menon, residing in Paunian- 
“ gara amshom, Calicut taluk. 

“ The amount due on settlement of accounts in respect of monies 
“ previously received in respect of expenses of suits relating to oto? 
“ illom properties and the amount borrowed tl]is day in cash from 
“ Eaman Menon amount of Rs. 125. I shall repay this sum of 
“ Bs. 125 and the interest due thereon at the usual rate within tha 
“ 80th Dhanu 1060 and take back this deed. If I fail topay off 
“ this debt within the period fixed, at the time of renewal when 
“ the term fixed in the renewal deed granted to Eaman Menon fot 
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24 years in respect of Melepurakkat nilam and others which 
^*ar6 onr jenm, expires, grant a demise crediting the principal of 

Es. 125 against the amount due to me on account of renewal 

iees/^ 

The lower Courts held that this agreement was prored and 
dismissed the suit. 

The plaintiff preferred this second appeal. 

Simdara Ayyar for appellant. 

Ryru Namhiar for respondent ITo. 1. 

Judgment. — We are unable to agree with the appellant’s con- 
tention that exhibit II is not admissible in ewidenee for want of 
registration. We do not think that it contains an acknowledg- 
ment of money paid for the creation of an interest within the 
meaning of section 17 (c) of the Eegistration Act. It eYidences 
an agreement to renew and to credit as renew^al fees a sum of 
money which had become due by the plaintiff to the defendant 
at the time the document was executed. The promise so to credit 
the money was not in our opiniouj an acknowledgment such as is 
contemplated by the section. 

Even if it wore such an acknowledgment, the document would 
still ho admissible as evidence of the agreement to renew, a part 
of the document which in our opinion is severable from the part 
which is alleged to amount to an acknowledgment. 

It is further argued that even if there was an agreement to 
renew it was not valid, because the amount of the renewal fees 
was not fixed. 

As to this, we observe that, though the language of the instru- 
ment is not very oleai% we are unable to say that it is inconsistent 
with the contention that the renewal fee was to he the sum stated 
in the document, vig., Es. 125 with interest. If the appellant’s 
present contention were well founded, it would probably have 
been raised in the Courts below, but we find that it was not, in 
foot, 'raised in either Court. • 

Ihe second appeal therefore fails and we dismiss it with costs. 
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jBe/ore Sir Arthur J. E. OoUM, Kf., Chief J uaiiee, ami 
Mr. Justice S/tepharJ. 

PUENAMAL CHXJND (Defesoant Wo. 3), Ai^rsiLANT, 


■ "VENKATA SUBBAEAYALTJ (PLAisirei’), Ee.sponi>est.* 

MQrtgage---FHoritxj--Mergcr of former mortgage in decree —Uig I, t of .^uhseqecrti 
mortgagee to "keep the prior incximhrance aiive* 

Where there is a subsisting prior incumbrance ami a subsequent mortgagei? 
advances money for the purpose of discharging it, but it is for his beiiolit stiil to 
keep it alive, his right to keep it alive is not affected by the fact that the prior 
mcumbrance had at the time taken the form of a decree. AtUmn v. Ang€il{V) 
followed. 

Second appeal agamst the decree of S. Uussoli, District Judge of 
Ghinglepiitj in Appeal Suit No. 62 of 1894, afSrming the decree of 
N. Sarvothama Ean, District Mansif of Poonamallee, in Original 
Suit No. 230 of 1892. 

The facts of this case appear sufficiently for the purpose of 
this report in the judgment of the High Court. 

Sajiharan Nayar for appellant. 

Bcmachandra Rem Sahib for respondent. 

Judgment. — ^The respondent (plaintiff) seeks to enforce a mort- 
gage executed in his farour on tho 15th Doceinber 1891. The 
sum of Es. 1,150, part of tho sum adyaneed hy him was, it is 
found, adyaneed and actually for tho amount duo under a decroo, 
dated tho 20th March 1890, ohtainod hy one Subba Eeddi on a 
mortgage in his favour executed in tho year 1887. Q?l:io appel- 
lant was tho holder of an inteniicdiato ineumbraiico, dated tho 
4th JFobruary 1 890, upon w'hieh also a decreu was obtained on 
the 4th Noyenibor 1890. Prior to the date of tho respoadenPs 
mortgage, there were therefore two mortgage decrees in oxistoneo, 

‘ the earlier on© in favour of Subba Boddi, tho later in favour cd 
the appellant. It is found, -as a fact, that tho rospondont i.rhcai 
ady^noing Es* 1,150 for tho discharge of tho oarlior deereo, 
intended to keep alivo; the prior incumbrance, and it has been 


''' .'Secoa 


iea He* 1427 of 1895. 


,(1) Ut 


wm. XXI 


MADEAS SERIES, 


48 ? 


told tlaat te is to that extent entitled to priority as against the 
appellant whose inonnihraiice is intermediate in point of time. 

On the hearing of the appeal, it was argned before m that 
inasmneli as Snbba Eeddi^s mortgage tad become merged in 
tte decree passed upon it and ttat decree had been satisfied, 
the intentioTi of keeping it alive for his own benefit could not 
properly be imputed to the respondent. Notwithstanding the 
opinion to the contrary expressed in the unreported case, we are 
of opinion that the principle on which the respondent bases his 
elaim to priority is not affected by the circumstance that the 
money advanced by him was advanced in order to pay off a mort- 
gage debt due under a decree. It is sufficient for the respondent 
to show that there was a subsisting prior incumbrance ; that his 
money was lent for the purpose of discharging it, and that it was 
for his benefit that that prior incumbrance should still be kept 
aliye. It cannot be said that he had any the less a right to 
keep the incumbrance alive, because it had taken the form of 
a decree. The same thing had happened in the case of Adams 
V. AHgell{l)^ nor can it be said in the present case that the respond- 
ent (M anything which could serve to negative an intention on 
his part to adopt the course which it was obviously for his benefit 
to adopt. The appeal is dismissed with costs. 
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APPELLATE CIVIL* 

Before Mr, Justice Subramania At/par and Mr, Justice Benson, 
MAMMOD (JirDGMEm-DSBTOE), Appillakt, 


1897, 

'Augnsi/ 6 . 
September 2. 


LOOKE AMD AMOTHEE (DlCEEE-HOLBEB AMD AuCTIOH-EUEOHASEB), 

C%vil Ffocedure Code -"Act XI f of 1882, 244 < to the suit — 

AueUm^^ufcliamr, - ' 

Land was sold in execution of a decree of a Subordinate Court, and & sale 
eertificute was issued, A question baying subBequenfclj’ arisen as to what had 
' aotually been the ,siibj©ot of the sale, the auctionr.purohassr applied to the Court, 
and an order was 'made ,by w%ioh the sale certidoate' was amended. The Judg- 
moat-ciehtor appealed to the District Court,. Joihiiig'' the deoree^hoMer and the 
au0tion**piirehasGr as respondents., ■ :L,’' 
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The appeal was dismissed on felia groimd that; no appeal Uf i 
Helii thafc the question was not one which coald be deternatnid under Ckll 
Procedure Code, section 214, and consequeatlj the decision of tl» Lower AppeL 
lat© Court was right, 

Appeal against the order of H. II. O^Parrell, District Jndga of 
South Malabar, in Oivil_ Alisoellaneoiis Appeal No, 65 of 1896, 
affirming the order of M. Sriniwasa Ban, Subordinate Judge of 
Coohin, dated 3rd August 1896, and made on Miscellaneoui 
Petition No* 33*2 of 1896 in the matter of the execution of the 
decree in Original Suit No, 9 of 1895* 

The facts of the case, as stated by the District J udge, were m 
follows 

The municipality of Oochinlent a certain sum of money to one 
Kunhi to tile his house, and the latter, as security, hypothecated to 
the municipality the house and the paramba on which it stood* 
On his death defendants Nos. 1 to 4 were sued as his representatives 
on tlie hypothecation bond, and a decree was passed, which, it is said 
by oversight, made liable the paramba only without mention of 
the buildings. The paramba was brought to sale and purehaaed 
for Rs. 1,500* 

The sale proclamation and the sale certificate followed the 
terms of the decree and made no mention of the buildings. After* 
wards the auction-purchaser applied to the Court to amend the sale 
certificate on the ground that what .was really sold was the building 
as well as the paramba, and the Subordinate J udge, with the con- 
sent of all parties except the present appellant (first defendant) and 
after taking evidence, was satisfied that what was really put up for 
sale and purchased, was- the building as well as the paramba and 
amended the sale certificate accordingly. Against this order the 
first defendant appeals, and has made not onlj^ the plaintiff — ^the 
municipality — but the auction-purchaser a party to the appeal. 

The District J udgo held that the dispute waa not on© to wMoh 
section 244 was applicable, and consequently that no appeal lay 
against the order of' the Subordinate Judge, although the first 
, defendant might obtain a remedy by an application for revision^ 
-and he accordingly dismissed the appeal, 

'/ :Judgment4ebtor preferred this appeal making the decree- 
, holder 'and 'the aucrion**puTohaaer again parties* 

; __ .. £imdam Ayycy for. appellani 
' ‘ ; ; . 8mtri 'for respondentir ^ - ' ' 
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Ji7DG2^EE]s^T.— Certain immovaMe property was sold by the Sub- 
ordinate Court of OocMn in execution of a decree obtained by 
tie Gooiin Municipal Oommissioners against tie appellant upon a 
mortgage instninxeot executed by him. The sal© was confirmed. 
But befoi’e the certificate of sale was issued, disputes arose as to 
whether certain buildings should b© included in the certificate as 
part of the property sold. After hearing the auction-purchaser, 
the jadgnieiit-cr^xlitor and the judgment-debtor, the Subordinate 
Court passed an order directing that the buildings should be 
included in the certificate. The appellant preferred an appeal 
against the order to the District Court. The appeal, howerer, was 
rejected on the ground that no such appeal lay. On behalf of 
the appellant it was contended that the view taken by the Dis- 
trict Court was wrong, inasmuch as the question in dispute was 
one which fell under section 244 of the Code of Civil Procedure. 

This contention is, in our opinion, untenable. Now, if the 
dispute involved the question of the validity of the sale, the ease 
would, no doubt, be governed by the ruling of tlie Judicial Com- 
mittee in Promnno Cooniar Sanyal y, Kmi Dm 8anyal{i), But the 
sale was not, and could not have been, impeached by any of the 
parties at the time when the order in question was passed. The 
dispute was, ami is, as to whether, under the sale, the right to the 
land mentioned in the sale oei’tificate alone passed to the auction- 
purchaser as the appellant eou tends or whether, as the purchaser 
contends, the right to the buildings also passed. If the former 
coutoiition be upheld, the party that would be affected thereby 
would be the purchaser. If, on the other hand, the latter conten- 
tion prevailed, it is the appellant that would suffer by such decision*. 
In neither case, the sale itself being valid, would the judgment- 
eraJitor^s rights be in any way toxiched. There is, tlierefore, in 
this cMso no question in dispute between, tlie judgment-debtor 
on the one sido and the judgment-creditor on the other, as urged 
for the appellant. The question in dispute is really one between 
the jadgmant-debtor and the purchaser only. Section 244 of the 
Oo'i© does not, theraford, a^ppl/j ^ud the conclusion of the District 
Court is right. _ , \ 

■; -The appeal is dismissed with costs. ■ ^ ^ ^ - 
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Before Mr, Justice Davies and Mr. Justice Botldsm. 
BDBBAEAXA CHETII and anothek (Deeendakts Nos. 4 and 5), 

V. 

SADASIYA OHETTI and others (Defendants Nos. I, 2, 3, 6, 

7, 8, 9, and 10), Kestondi-nts.* 

Oivil Procedure Code— Act .\'IFo/1882, s. 5'2S— Dale from which parHtion operates— 

PartUion’~--‘AT'bitration---8uit to enforfie tk$ award with an alternative claim 

for partition — Whether such suit maintainahle. 

Disputes ‘betw'ooD the members of a Hindu family w’ero referred to arbitratora 
who made an award as to how the whole of the property should be divided. 
In pm-suauoe of the award part of the movable imoperty was divided. Subsetpiently 
one of the members of the family died. The pIaintiQ\ another member of the 
family, now sued to enforce the award or in, the alternative for partition : 

Beld^ ( 1 ) that the alternative claim for partition was burred by the aw’ard 5 

( 2 ) that the provisions of, Civil Proecduro Code, section 525, did not 
preclude the idaiiitiif from suing to enforce the award j 

(3) that the partition should be considered to have taken effect from 
the date of the award and consequently that the share allotted to tho deceased 
member of the family passed to his heu\ 

Appeal against} tlie decree of E. J. Sewell, District Judge of 
North Aircot, in Original Suit No. 8 of 1895. 

The facts of this case wtoo as follow's : — The plaintiff^s father, 
Abbe. Ohetti, fourth defendant, seventh defendant, Vasantaraya 
Ohetti, father of defendants Nos. 1,2 and 3, eighth defendant's 
father-in-law and ninth defendant’s late husband Cundasanu 
Ohetti were hi'others. 'i’enth defendant was the widow" of the first 
defendant's younger brother Eamasanii Ohetti. Oundasami Chetti 
adopted fifteen years before his death Saliapathi Ohetti, elder 
brother of plaintiff and tho son of Abbu Ohetti ; eighth defendant 
was the widow of the Sabapathi Ohetti. Sabapathi Chetti >nd 
Ctindasanii Chetti died without aiala issnOi All tho above persons 
lived together until 23rd May 1 893. Mis understandings arose and 
they asked certain mediators, to 'divide and give them their shares 
in the whole 'estate. The, mediators arranged (exhibit A) that tho 
properties should be dividedhthus : one and 'throe-fouxths shares ’ 
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to defendants ISTos. 1 , 2 and 8, one share to Sahapathi, one share 
to Abbn Ohetti, plaintiff’s father, one share to fourth defendant 
and one share to seventh defendant. Accordingly some of the 
movable property was divided, but owing to some of the defend- 
ants raising objections, the mediators could not effect a division of 
all the properties. “ Plaintiff in this suit ” said the Judge “ claims 
“ a division being made of the property as above with this Tariation 
that as Sabapathi Chetti died since the award, his share sliould 
“ go to eighth defendant and ninth defendant. Tenlh defendant 
“ was made a part.y, as she was in possession of some of the family 
“ propeiiy.” 

The defendants Nos. 1 to 3 and 7 to 9 did not contest plain- 
tiff’s claim, and the District Judge found that defendants Nos. 4, 
and 5 had agreed to the division fixed by the arbitrators, and had 
themselves taken some of the property and allowed the other 
brothers to take some of the rest. He accordingly held that they 
could not now repudiate the award and passed a decree that the 
family property ho divided and that 5 %- rds of it delivered to the 
plaintiff', and that the actual partition he, by consent, made by a 
commissioner in execution, who was to ascertain the value of the 
whole property, and of the amount plaintiff has received and then 
to divide the proj)erty so as to award plaintiff' ^rds of the whole. 

Defendants Nos. 4 and 5 preferred this appeal. 

Scshfigiri Aijyar for appellants. 

Siibramania Ayi/ar for respondents Nos. 1, 2 and 8 . 

Sivagnana Mudaliar for respondent No. 4. 

Koihandarama Ayyar for respondents Nos. 5 and 6 . 

JtjDGMESX. — The first question is what is this suit. Is it a 
suit to enforce an award or for a partition of family property or 
on a contract to accept the shares settled by arbitrators ? The 
Judge has treated it as a suit on a contract to accept the shares 
settled by arbitrators, hut we are unable to see that this is what 
was alleged or claimed by the plaintiff. We think the suit is a 
stiii to enforce an award with an alternative elaim for partitioa of 
family property. 

There having been an award, it is clear that the alternative 
claim for partition cannot succeed, Krishna Panda v. Jr/fs- 
r«w Iknid«(l}’»'itl^’'vhichwn agree. b ' > 
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It "wSjS £tr^ti6(i "bofoxG tis tlist tli© suit to oixforco tlio uwOfixi will 
not lie, as tke proper and only course open to the plaintiff was 
to proceed under the Civil Procedure Code, section 525. Having 
regard, however, to the decision in Gopi Beddi v. Makmimdi 
Reddi{l) and the apparent consensus of opinion in this Court from 
the time of Palmdappa, Chetti v. Bayappa 0/ietti{2) down to 
Husananna v. Li,iganna{d>),w(i think that the procedure directed 
hv the Civil Procedure Code does not j»reclude an action heing 
brought to enforce an awaKl. We, therefore, hold that the plain- 
tiff is entitled to succeed as to this. 

There is no doubt that an award was given (exhibit A). It wns 
argued that it was an incomplete award, and could not be en- 
forced. We think, however, that the award is complete in itself. 
But it is said that only a declaratory decree can he gii-en upon it, 
and that the decree of the Judge directing a partition went heyoud 
the award. The parties, however, agreed at the settlement of 
issues that, when the shares were determined, the actual partition 
of the family property should be made by a commissioner in execu- 
tion and this is all that the Judge has decreed. We do not see 
that there is anything illegal in this. 

Then an ohjeotion is taken that it has not been settled in the 
suit or by the arbitrators what the family property is which the 
commissioner is to divide. All we can say is that no question as 
to this was raised in the Lower Court, and we must assume that 
any dispute there may have been was waived, and that the pro- 
perty mentioned in the plaint is the property to he divided. 

Finally, the question arises when the partition is to be consi- 
' dered as taking effect — on the date of the award or on the date of 
the Lower OourCs decree, because in the former case, the share of 
one Sabapatbi Ohefti would go to Ids heirs, instead of to the 
' coparceners as the appellant’s claim. lYe are, however, of opinion 
that the award (exhibit A) followed up as it was immediately, by 
an actual division of some of the movablo properties, effected a 
division at that lime so that the share allotted to Sabapatbi, now 
deceased, passes to his heirs. 

Wc must support the decree of the Court bolow and dismiss the 
' appeal with costs (two sets-.-plaintiff and defendants Nos. l.to 8). 

« — «y~-. — — 

. . ' (1) I.L.B.,dS Mad., ,ft9. . 119. (.1) I.L.B., 18 M,ad., 423. 
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APPELLATE CIVIL: 

Before Mr. Jiisike Subramama Ayyar and Mr. Justice Bemon. 
VENKATARAMAYYA AM) AisroTHEE (Flaiotiffs), Appellants^ 

YENKATALAKSHMAMMA (DefexWnt), Respondent,^^ 

Li>7iif<UJo7}Ad—Aet XF of 1877, sched. art, 141 — Suit hy reversioner on fixe 
death of female heir — rlclycr.s'i? possession — Hindti law — Law of succession . 

A HJndii died in ISSO, leaving him surviving (I) a daughter who died in 1886, 
who was the grandmother of one of the plaintiffs, and (2) the son of a predeceased 
daughter who was another plaintiff, and (3) the widow of a predeceased son who 
was tlie defendant. The plain tiSs now sued in 1803 to recover possession of Iiis 
hold, of which the defendant had been in possession since his death : 

that the suit was not barred by limitation and that the plaintiTs were 
entitled to a decree, 

Secosd appeal against the decree of W. G-. Underwood, District 
Judge of Ouddapah, in Appeal Suit No. 20 of 1895, reversing 
tlic deorce of P. Sambayya, District Munsif of Madanapalle, in 
Original Suit No- 613 of 1893. 

Suit to recover land, formerly the property of Appajappa, who 
died in 1880, leaving him surviving (1) Subbammal, his daughter, 
who died in 1886, leaving her son Suhbarayudu since deceased, 
the father of the second plaintiff, and (2) Venlsataramayjm, the 
first plaintiff, his grandson, being the son of a daughter who pre- 
deceased him, and (3) Venkatalakshmamma, the defendant, his 
daughter-in-law, being the widow of his son who predeceased him. 
The defendant entered into possession on the death of Appajappa 
and she now pleaded that the suit was barred by limitation. 

The District Munsif overruled this plea and held that the plain- 
tiffs were entitled to recover and he passed a decree accordingly. 

Tho District -Tudge reversed his decree on appeal on the 
ground that the suit was barred by limitation. 

.PiaintiSs preferred this second, appeals 

Emimhttntha Eau, Safieb for appellants.- : ' , , 

Maliadvra Ayj/nr and Rpmaclumdm Rm for respondents. ' 

J UDGMEOT. — The District Judge while' stating tho law correctly 
has failed to properly apply it., ' ■ ‘ i 

. • Second Appeal Koi Sys of 1899. jy 
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Tlie last male owner, died in 1880, and tlie (Meiidaiit at once 
took possession of tke property. Tlie last male owner^s daiigliter, 
wko was the party eniitlad 'to 'possession, died in 1886. - The pre- 
sent suit It the reversioners to recover possession was filed in 
1893, Under article 141, schedule 2 of the Indian Limitation 
Act (XV of 1877), the reversioners had 12 years from the date 
of tho dannhtex's death and their suit was therefore clearly in time 
{Srifiaih liiir v. Fromnno Kimar Gho8e{l), Sham LalJ IL/m 
Amarendro N'aih Bose{2), Cursandas Govh'uIJi v. VundravandaM 
Purshotani{'*), Mulda y. Da da{4), Tai v. Ladu{D), llam Kali v, 
Kedar Naih{G)). The respondent relies on tho Privy Coniieil ease 
reported as LacMan Kumcav v. Manoraih Ilam{7). If that ease 
%vas a decision with reference to article 141, schedule of tho 
present Act (XV of 1877), or the correspoiiding article of Act IX 
of 1871, it wmuld he in point, hut there is nothing to show that it 
is so, and the dates in the reeital of facts lead ns to the conclusion 
that the rights of the reversioners in that suit had become barred 
under Act XIY of 1859 before the provisions of Act IX of 1S71 
came into force. 

We must, therefore, reverse the decree of the District Judge 
and restore the decree of the District Munsif. The appellants 
must have their costs in this and in the Lower Appellate Court* 


1897. 
Mai'oh 31, 


APPELLATE CIVIL. 

Bf’fore Mr. Jmiice Subramama Ayyar and Mr. Justice Bemon. 

SUBBAEAYAE akd othees (Plaintiffs Nos. 1, 2, S ano *5), 

Appellants, 


. ASIRVATHA UPADE3AYYAE and anoxheh {mrnmxmm 
Nos. ,1 anjd' 2)^ BEsroxB.Exm’^ 

Revenue Recovcinj Act-^Act II o/lS64 Gladras), s, 33 — Bah for arrcarB of 
revenue — Bcnam i .p u rc'hosc. 

Tho purchaser at a' sale hold for .arrears of revenao sued for possession of 
the lanch It was pleaded That his purchase was maclc hmami for the pemom 
from %vhom the defendant elefivod tiilo : 


' (1) I.UE,, 9 Calc,, 034, (2). pale., m (3) 1,1 Ji, 14 Bom., 482* 

, {4) LL.E., 18 Bom., 216. ' • Bom„ Bph <6). IL.lt, 14 All, im. 

; ' ' (T) tL,B.;$2.0a1tj.44r.': gcartucl Afpoi^l m of IS00. 
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I'idtlf tliaii lieveniw Bsooreiy Acfe, s. 33, did not; debar tbo defendanfc from 
raising thii^ plea, and that tho avermonfcs ou wliioli it wa^ based Laving been 

proved, the suit slioidd bo dismissed, 

..Secoot.appe A h,, against t!io decree of S* &opala.c]iariar^ Subordi- 
nate Judge of Tinxieyolljan Appeal Smt No. 48 of ISQi, affirming 
tbe decree of V* K. Desikacliariar, District Munsif of Tuticoriuj in 
Original Suit No. 425 of 189L 

Suit to recoTcr possession of certain land witb. mesno profits. 
Tbo laud in question bad been sold under Eevenuo Eccoverj Act 
for arrears of revenue due bj the landholder and bad been pur- 
chased by the fatheib since deceased, of the plaintiff on 28th October 

1879 , 

Possession had never been obtained by the purchaser, and it 
was pleaded that the purchase had been made benami for the 
vendors of defendant No. 1. 

The District Slunsif held that it was open to the defendant to 
raise this plea, and that it was proved, and that defendant No, 1 
and his vendors had been in adverse possession for over 12 years. 
He accordingly dismissed the suit, ■ ^ 

The Subordinate Judge, on appeal, held that the suit ^vas not 
barred by limitation, bat affirmed the decree on the other ground 
on which the District Munsif based his judgment. 

Plaintiff preferred this second appeah 

Krishiiisami Ayi/ar for appellants. 

Sivasami Ai/yar for respondent No. L 

JuuGMKNT, — It is contended that, as the plaintiff father 
purchased the land at a sa.le for arrears of revenue, section 38 of 
Act II of 1804 (Ecveime Recovery Act) precludes the defend- 
ants from proving that the purchase was really made bj^ the 
plaintiff's father not solely on his own behalf but on behalf of the 
villagers generally. The words of section 38 are such sale certi- 
^^fleate shall state the property ■sold and the name of the purchaser, 
and it simll bo ciiiclusive evidence of the iaot of the purchase in 
^Jali courts and tribunals, where it may be necessary to prove the 
**samei and no proof of. the Oolleetor's-sealor signature shall be 
^‘necessary, inileas the authority :bef ore whom it is produced shall 
**ha?e reason to cJoubfc its genninoness?,^'; ’ - 

The intention dearly was to prevent -any plea from being raised 
that the defaulters interest ^ did not -pass by The sale. There is 
nothing in the language ol the BeeMqn\''^'’wartant,^tho^ 
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that the legislature intonded thereby to preclude proof being given 
that the person whose name was entered in the certificate was not 
the person^ or the only person who acquired a right under tlto 
purchase. 

Where this was intended, the legislatiun kis made a distinct 
provision to that effect, as in section 317, Civi! Procedure Code, 
The evudonce objected to was, therefore, rightly admitted, and 
upon the findings the suit was rightly dismissed. We dismiss this 
second appeal with costs. 


1897. 

September 1. 


APPELLATE CIVIL. 

Before Mr. Jmiice Subrammiicu Ai/yar and Mr. Jmticn Baviee. 
KUNHl MARAKK^E HAJI (Befesdant), AmuiAST, 


KUTI'I UMMA (Plaintiff), Eesponlest.* 

Civil Procedure Code —Act XIV 0 / 1882, s. 574 — Contents of appelUiie jndtpinuit^ 
Duty of Appellate Court to emmine the correcfn.css of a finding in the absence 
of a memorandum of ohjections. 

A Judge having remanded a case for further evidence to be taken and a fresh 
finding recorded on a question of fact, he is bound to examine the correctneBS of 
the finding, and to state in his judgment the reasons for wliieh he eifcli{?r aocoptg 
or rejects it. 

Second appeal against the decree of TL II. O’Earrelly District 
Judge of South Malabar, in Appeal Suit No. 612 of 1895, modifying 
the decree of T. V. Anantan Nayar, District .Munsif of Kntnad, 
in Original Suit No. 120 of 18P5. 

, The plaintiff sued as the divorced wfe of the ciefeiidaiit to 
recover Rs. 105 agreed mahur;, and Rs., the kizM given io' 

the defendant at the time of their marriage ^^ich took place in' 
1871. The divorce was alleged to have taken pkoo in March 
1874, but the defendant denied the divorce and oii' that ground 
disputed his liability to- repay the kizlii. As to tlie claim for 
mahnr 'he pleaded that he had already satisfied it by piirohMing 
land for the plaintiff, ' V ' 
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The District Mtinsif held that neither the diroroe alleged by 
the plaintiff nor the satisfaction of the claim for mahxir was estab- 
lished by tiro evidence, and he passed a decree for Rs. 105 only. 

The plaintiff preferred an appeal to the District Court, no 
memorandum of objections being filed bj the defendant. 

The District Judge, on appeal, ordered that the evidence of one 
additional witness named should be taken as to the fact of divorce, 
and that the defendant should be permitted to adduce evidence to 
impeach his testimony should he prove hostile. The order pre- 
scribed the dates within whioh the fresh finding should be returned 
and objections to it taken. 

The District Mnnsif complied with this order and recorded a 
finding that the divorce set up by the plaintiff was true. No memo- 
randum of objections was filed by the defendant with reference 
to this finding, and on the appeal coining on for hearing again, the 
District Jndge delivered judgment as follows : — 

“ The Lower Court now finds on further evidence that its for- 
“ mcr decision was wrong, and that a divorce as alleged by the 
" plaintiff really took place. The appeal is allowed and the decree 
“ of the Lower Court modified by directing that plaintiff get a 
“ decree as prayed in the plaint with costs throughout.” 

The defendant preferred this second appeal on the following 
grounds 

“ The Lower Appellate Court has failed to record findings on 
“ the issues raised in the ease. 

“ The judgment of the Lower Appellate Court is not in aecord- 
“ ance with the provisions of section, 574 of the Code of Civil 
Procedure. 

“ The Lower Appellate Court ought to have given reasons for 
“ allowing the appeal. 

“ The Lower Appellate Court ought not to have upheld the 
Munsif’s finding on the first issue., 

“ The defendant’s plea of divorce being inconsistent with the 
» plea of the payment of dower, he was not entitled to set np that 
« plea.” : 

Smdara Atjyar for appellant. 

Dowdrt ilfmott for respondent. . . 

Judgment.-— Albeit there may have been no memorandum ol 
objections, it was incumbent on the Judge to examine into the 
coitectMBs of the finding and come to -.a doaolusioa , whether ho 
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accepted it or not, unless its eoECOctness liad been admitted by the 
party to wbom it was adverse, viz., the defendant in this case. 
There is nothing to show there was such admission, and the Ji'^gc 
has not expressed any opinion on the matter in question. There 
is therefore no judgment ^as preseiibed hy the Code. We must, 
therefore, reverse the decree and remand the appeal to be disposed 
of according to law. (See Umed AM v. Salima Mmiias 

Begam v. Fateh Humin(%), Bhagmn v. Kem' Kuverji{Z), and 
see also Bamchandra Oovind Manik v. Sono Sadaulm 8arkhoi{4).) 
Costs will abide and follow the result. 
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1897. 

September 


Before Mr. Justice Suhramania Aygar and Mr, Justice Davies. 





ANANTHAEAMAYYAE (Plaitoiff), Eesfootfot. ^ 

B>mi Recovery Act-r*Act Till of 1865 {Madras), ss, 18, 39, 40 — AUachment for 
arrears of rent — Suit . to set aside attaclm^nt — Subsequent sale, 

A landlord attached his tenant’s holding for arrears of rout in 1889, and 
within the time prescribed by Rent Recovery Act, section 18, put man application 
for sale to the Collector, and otherwise complied with the procednre prescribed 
by the Act. The land was sold, hut the sale was set aside as having been irregu- 
larly conducted. The landlord then made in 1894 an application to the Oolleofcor 
for a fresh sale (which was granted) ; a fresh sale took place without a fresh notice 
being given to the tenant under section 39 of the intention to selh The tenant 
now sued to have this sale set aside : 

Meld, that the plaintiff was not entitled to have the sale set aside. 

Second appeal against the decree of P. H. Hamnett, District 
Judge of Tanjore, in Appeal Suit No. 122 of 1896, reversing the 
decree of N. ’Bambasiva Ayyhx, District Munsif of Tiruvadi, in 
Original Suit No. 848 of 1895. 

Tho plaintiff was a tenant on the Tanjore palace estate, of 
which defendant No. 1 was tho receiver. Defendant No. 2 was 
fli4 purchaser of the lands, which the plaintiff had occupied, at a 
salfe which took place in January 1895, 

I,i.B.,aAM.,a88. (2) 6 AE., asi. • (3) 1? Boa,, 40S. 
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Tho plaiatiff now sued to set aside the sale. It appeared that 
the reeeiycr had attached the plaintiff’s holditig for arrears of rent 
in July 1889. The plaintiff instituted a, summary suit to have 
tlio attachment raised. This suit terminated in favour of the 
receiver, who thereupon brought the property to sale in December 
1892. The plaintiff then instituted a regular suit to have the sale 
set aside and succeeded on the sole ground that the sale had not 
boon held on the date originally fixed, but on an adjourned date. 
The receiver then caused fresh notice of sale to be issued and had 
the attached property brought to sale. Hence this suit. 

The District Munsif was of opinion that the attachment was 
not eaneelied as the result of the previous decree setting aside the 
sale and held that the sale now in question was a valid sale and 
he passed a decree dismissing the suit. 

'I'he District J udge on appeal reversed his decree and set aside 
the sale on the ground that the application for the sale had not 
been made within the period prescribed by Rent Recovery Act of 
1865, section 1 8. He held that the intermediate proceedings did 
not operate to extend the time allowed by that section, and he made 
the following observations : — 

“ The application for the second sale was only made in 1894 
“ and the attachment of the property sold is alleged to have taken 
“ place in July 1889. The Lower Court considers that there is no 
“ limit as to the time within which application for sale may he 
“made after attachment. In the view the Lower Court appears 
“ to mo to be quite wrong. Section 40 clearly provides that the 
“ sale of immovable property shall he conducted under the rules 
“ laid down for sale of movable property. One of those rules is 
“ contained in section 18. There must bo an application to the 
“ Collector for an order directing the sale and that application 
" must bo made within the time prescribed in section 18. There is 
“ nothing in section 40 which implies that the provisions of section 
“ 18 do not apply as regards the time within which the application 
“ i« to bo made. The wording of Act Till of 1865 is no doubt 
“vague and unscientific, but the Act mnst be interpreted reason* 
“ ably. It is clear that the framers of th& Act, in providing in 
“ section 40 that the sales of immovable property ‘ should be con- 
“ ‘ducted under the roles laid down for movable property ’ intended 
“that the same procedure should be adopted in both cases, not 
“ottly at the time of sale itself, bat :a3k in the preliminary steps 
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“ to be taken to bring tho attacked, property to sale tbrongh the 
. “ Collector. It would, be monstrous to suppose that the Logis- 
“ lature intended that, after once issuing a notice under section 39 
*' of the Act, tho landlord could, years afterwards, have tho pro- 
“ perty sold without the issue of any fresh notice, except the general 
“ proolamatioa of the sale prescribed in section 18 of tho Act.” 

Defendant No. 1 preferred this second appeal. 

FaUabhirama Aijyar for appellant. 

Sundam Ai/yar for respondent. 

Judgment. — It is admitted in this case that tho first application 
to the OoUeetor for sale under section 40 of the Act (YIII of 1865) 
was made within tho time prescribed by section 18, and that the 
sal© which took place in pursuance of that application was set aside 
on the ground of an irregularity in the conduct of the sale by the 
officer carrying it out. After the sale was thua sot aside, the land- 
lord applied again to the Golleotor for a fresh sale without giving a 
second notice to the tenant of his intention to sell under section 39. 
The Lower Appellate Court has held that such notice was necessary, 
in other words that all that had been done up to the irregular sale 
was practically void, and that the landlord must begin ‘rfe novo.* 
We are unable to accept this view. The landlord was in no way 
responsible for the irregularity in the sale, and he was entitled to 
ask the Collector to rectify what had gone wrong by giving orders 
for a proper sale. The second application to the Collector must be 
considered in the light of a continuation of the original application 
for sale, which was admittedly in order. It is contended that a 
fresh notice of intention to sell ought to be insisted on in the 
interest of tho tenant. But the tenant being tho party in default, 
is entitled to less consideration than the landlord w'ho would nccos* 
sarily be delayed by the adoption of such a proceduro. We must 
therefore hold that a second notice to the tenant under section 89 
of the Act was not necessary in law before tho landlord’s applica* 
tion to the Collector for a regpdar sale in lieu of tho invalid one. 
We accordingly reverse tho decree of tho District Judge and 
restore that of the Munsif. The respondent must pay the appel* 
iant’s costs in this and* ia the Lower Appellate Court, 
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BBEACH OP COXTEAGT ACT— ACT XIII OP 1859- 

dure Code — Act X of 1882, s. 83 : 


^Warrant-^OriminM 'Proce* 


Griminal Procedure Code, section 83, is applicable to warrants iasned 
under Breach of Contract Act, 1859, and they can b<? executed outside the 
jurisdiction of the Court which issued them. 

Em’jpreas v. Muthayya ,,, ... ... ... 457 


BEEACH OF TRPST— between co^trustees — LimitatUni Art — Art XV of 1877, 
s, 10 — Court Fees Act — Act VII of 1870, s. 6—Ohjectmi u.s* to CourUfee paid on 
appeal : 

The plaintiffs and defendants, together with one Bubbaraya Fax who 
died in 1884, were trustees of a temple, having been appointed by the 
committee under Act XX of 1863. For some years before his death Sub- 
baraya Pai was left in exclusive management. Subsequently the defend- 
ants were in sole management of the temple until 1891, when the 
■ plaintiffs brought the present suit charging* that the defendants had 
excluded them from the right of management, and claiming that they 
shonld make good sums lost to the institution by reason of breaches of 
trnst alleged to have been committed by them. Some of the breaches of 
trust took place before 1884. Of the others, which took place snfose- 
buently, some consisted in improper dealings with the temple property to 
18 ‘detriment of the temple and to, the advantage of certain relatives of 
"endants. The plainti:ffis also asked for an injunction to rmtr&in the 
its* from exolnding them .from management (1) that, in 

of evidence of an ab.solute denial by the defendants of the 
as trustees, the suit for an iujunoMon was not barred 
tee suit could not be regarded a« a suit hj the 
within the opemtionof Limitation Act, nmilmx 
not' tti^mtainable In respect of breaches of trmt 
deceased manager, as being to that extent 
lor the reason that Uneh bteaches we^e ' ftofe ‘ 
s^than, to Ihe^^ 








Imd been proved that die community interested in the temple liad sanctioned 
the acts of iho dofendauts now complained of, that circumstance w'oiild not 
suiHce to excuse the defendants ; (5) that the defendants were liable to 
make good the losB occasioned by any breach of trust committed within six 
years of fclm date when the suit was instituted even in the absence of fraud, 
o,nd that, in esamating such loss, prospective loss should be assessed: 
IIM fn rfhaff that an objection taken on behalf of respondents at the 
fjca ring of an appeal as to the amount of Court-fee stamp affixed to the 
petition of appeal to the High Court, cannot be entertainecL 
liftfiga Pai v. Balm ,,, , ... *„ 


Qmmnm mmMAm agt—act m-un, b. m-^-soiemnke ^ 

in Indian Christian Marriagq Act, section 08, tlie word * solemnize ^ is 
equivalent to the words * conduct, celebrate or perform/ Therefore any 
unautliorised person not being one of the persons being married, who 
takes part in performing a marriage, that is, in doing any act supposed 
to be material to constitute the marriage is liable to be convicted under 
tiiat section ; and a charge of abetment is sustainable against the persons 


mu pmmmm cobe—act xiy oe issg, s, 

cation hy di\fendmif for a7i account of dealings with plainiif — ‘Befendanis* 
right to bring a separate suit for an account : 

In a suit for money the defendant admitted that there had been money 
dealings l>etwc©n him and plainti^, but averred that the taking of an 
account would show that tlie plaintiff was indebted to him. The Court 
dismissed the plaintiff's suit, but declined to take an account against the 
plaintiff fieZd, tliat the defendant was not entitled to have an account 
taken m the suit and that Civil Procedure §ode, section 12, would not 
have precluded him from suing for an acooTint during the pendency of the 
plaintiffs suit. 

Bamaivnga Chetfi V. Magic/wfha Man ... ... ... ... 


s. 18 — Decision of Revenue Oomt 


8 , 


— * Eos indicate ^ : 

A mmindar distrained for rent under the Bent Becovery Act of 1860# 
Th<^oupon the tenant died a summary suit under that Act in a Bevenue 
C<«iri, and the distraint was annulled on' the ground that the aamindar 
had not tendered a proper patfca as required by section 7. The »amihdar 
now «ed in the Court of the Dlstriot Muasif to recover the arrears of 
rent that the question of the propriety of the patta tendered was 

not rm , 

E«t|raf p Bdiiaw .»* .r. , ^it« if«i 


, , i — — > — RLMu %aui’^Po^Mfahnm^AlUm 

flcfi /or mligUua indicate ’—Deciston en'mie te 

|3f0cefdl^’S .bawd 18^0 j , ■ 

Wien 4 Po-Bialitean reiaeites a salary for tte performaiice crfMa'iu^e?,,'. 
n gift to Wm "by the widow 61 tbs person wbos© exeiimal ates he has been 
nirointed to perform to reward Jam for bariag performed any of ttoa 
eieoniairJteaieBOta gift binding on the tevermoners. In proceed^ 
woder the Land AoqniBition Aefc, 1890, to. apmortiOT the pompewa^ 
narobte, a deaisien by the Judge on aqxtesfaon of titi* doss not aa 

Itetwetfi the parties to those proceedings.' ' . n # •. ■ 
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— — — ^ ss. B7j §3 — nf plaint hu 

bringing on a new plaintii on second appeal— -Consimctim of will— Appoint- 
ment of essec'iitof\^ by implkaUon : 

Plaintiffs sued in 1894 to recover property belonging* to the eatato of a 
testator, olaiming to bo bis .ezecutors under a will. Tbe property wm 
‘alleged to have been entrusted by tbe testator in 1893 to tbe defeiidnnt. 
Tbe will contained no express appointment o! executors, but it providesd 
that tbe plaintiffs should take care of tbe estate during tbo ndnority of a 
son wbo was to be adopted to tho testator, atid imposed upon thorn 
duty of proYiding for tbe maintenance of pei'soiis therein named 
(1) that tbe plaintiffs were not appointed executors by implication ; (t) 
that, under tho circumstances of the case, tbe plaint should bo amended 
on second appeal in 1897, by substituting the adopted son as plaintiff, with 
one of the present plaintiffs as bis next friend. 

Beshamma Ckennappa ♦ 


41)7 


in character of suit : 


s. 33— “JoMJdcr of parties— Change 


In an ejectment suit by a landlord against bis tenant, tbe Court sbould 
not bring on to the record the person from whom the plaintiff bolds tbe 
land, nor persons claiming to bold it from a third party, nor such third 
party. 

Ban'km^am> Narayanan V. Ananthmaraya7iayy an ... ... ... ;♦,» ... 


375 


— — — ss* 

one defendant without trial after first hearing : 

The plaintiff sued for damages for the infringement of certain heredi- 
tary rights claimed by him in connection with a temple. The first 
defendant was a magistrate, and it was alleged as the cause of action 
against him that he had disobeyed the instructions of his superiors and 
played into the hands of the other defendants by passing an illegal order. 
After issues had been framed tho Judge without trial dismissed i be suit 
with costs against the first defendant:— Hcifd, that the order was illegal . 

Binga Beddi r . Jfadara Ban ... 


360 


— — ^ — - — , s. 48 — Transfer ' of Breperif Aclt 

8, 85 — Bjectment suit hy a mortgagor's mndee against the purchaser under a 
mortgage detree^Bub sequent suit to redeem t 

Certain land mortgaged to A was sold to B. A brought a suit on Ms 
mortgage without joining B as a party, obtained a decree for sale and 
became the purchaser under the decree. B then sued to eject him praying 
for a declaration that tho sale w^as not binding on Mm. The suit haYing 
been dismissed, he now sued to redeem : — Meld^ that fch# mit wui not 
barred under Civil Procedure Code , section 43, and the plaintiff was entity 
led to reieeitti '• .. . , , ; 

KuppuNayuduY, Venkatalcrislxna Beddi ,,, 


83 


u^^^himiiaMon Ad— Act XF of 


— — - — — — ^ dxw 'ty 

xmi, C#*W4? of Uhe nature— Misjoinder of causes of mUon—Wmt of 

|§91. ifhe piMntli sued the defendant to reooYer the sum of 
an account between 'the' piaintiff and the 
agent, and to recoYer poBsese^on of certafn land, 
leay# under CiYaProeeteuCode, wttoaM, 

^ MstitTOtM;TOtMs*sM wMbh was accordingly dismissed »r misjoin- 
'fTh^ plaintiff mow fattltuted cm 5th Aprl 
\m^y ^4he othm? ;,^ht . ; 




piaintift* entitled under Limitation Act, section 14, to have the time 
occupied in the previous proceedings deducted in the computation of the 
period of limitation applicable to his suit for money which accordingly was 
not barred by limitation* 

VrnHH N'ayaJt: r. Murugappa Cketti 


— " — , s» 54 — Court Fees Act — Act FIX 

.s-s. S, 28 — Presentation of plaint improperly stamped : 

A suit is not instituted, within the meaning of the explanation to section 
4 of the Limitation Act, by the presentation of a document purportingto 
be a plaint, if that document, while not undervaluing the claim, is written 
on paper that does not bear the proper court-fee. 

Venkatrmnayya v. Krishnayya 


10, — , s. 158 — Adjustment of decree ou t 

of € our Agreement not certified to Court — Action for damages : 

A decree for partition of family property was passed in favour of two 
plaintiffs. One of the plaintiffs having died before execution, a question 
arose between the survivor and one of the defendants as to the devolution 
of his interest, and the decision was in favour of the surviving plaintiff. 

The contending parties made an arrangement, according to which some of 
the land representing the share of the deceased plaintiff should be given 
to the defendant. This agreement was not certified to the Court and the 
decree was executed at the instance of the surviving plaintiff who subse- 
• queatly refused to give effect to the arrangement. The then defendant 
now sued in the alternative for possession of the land awarded to him or 
for damages ; — Eeld^ (1) that the plaintiff^s claim for the laud was not 
maintainable ; (2) that the claim for damages for breach of the agreement 
was maintainable. 

Krishnasami Ayyangar v.’Manga Ayyangar •.. . ... 389 

11, «***.—.*.**««-.-„ — j g, 214 — Zimitaiio7i AeiT-Jet XV 

of s. 28, sched, U, art 10 — Might of pre-emption asserted hy one in posses* 
sion under m otU moirtgage in Malabar : 

Land in Malabar was in the possession of the defendants and was held 
by them as otti mortgagees under instruments executed in August 1873 
and January 1876, The plaintiff having purchased the jenm right under 
instruments executed and registered in Slay and June 1877, now sued in 
ISOS for redemption ! — Beldj that the defendants* right of pre-emption 
was not extinguished under Limitation Act, section 28, and that they 
w«r© not , ‘precluded from asserting it by article 10, owing to iike ^ lapse 
of time, and 'that Oivil Procedure Code, section 214, was .inapplicable to 
the case, because the persons asserting a right of pre-emption were in 
po»fte»sion. ^ . 

KfiskmaMmmiv, Kesman ... ■ ' ■»*.' -305 

II, ", Old— Decree for of M'$* 

$olwd pafinefsMp-^TaMng of accounts i ' , ' - ■ ’ . ^ . 

In a shit for an account of a dissolved partnership a decree should be 
pM«ed under Civil Procedure Code, section 215, in accordance with'ferni^ 

Ho. 1S2 In aohedule IV j and it should direct an account 'to be taken" .of - 
the dealfngii and transactions between the parties ^ and of the credits . 

^ property 'and effects due and belonging to the late parfcneMhip,and' it 
should direct fh© appointment of a receiver of the outstanding ‘debts ''and 
■ #0ClB. ' Obsermtiotts on the procedure to be adopted and the burden of 
pteof the taMng of the account. ^ . 


VI 
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— — ss» SS4f, Ap'pUmtum to mt 

aside saU^^^ffeet of fmttA--‘Amfi(m-:purehaiier m iJcn’% to frauA-'-Ahmnes of 
ceHificate tmier s. 2M '--Mere irregutanhj : 

A judgment-debtor cannot have a court sale set as^idc ojj tlie grotinti of 
fraud in the absence of i>roof that the auction-purchaser was a party tu the 
fraud, and that the fraud came to the judgment-debtoi'‘’s 'knowledge sub- 
sequent to the confirmation of th© sale, flie omission to traiisiiiit to tlai 
Court executing the decree the eertihcato required by section 224*, Civil 
Procedure Code, is a niore irregularity which would not vitiate the sale. 

AbMaJker Bo.lwh r, MoMdm Sahel) 


— -- — — >— j ss, 243, of oxecutmi 

pending suit between decMc-holder and juilgment-dehtor — Siay of e^msutlo-n 
refusedr-^Appeal : 

An ap]>eal lies from an order refusing stay of execution under Civil 
Procedure Code, section 243, pending a suit between a decree-holder and 
Ms judgment-debtor. 

Linfum Kriahm Bhupadi Jdevu -sf. Kmdulu Bivarmnagya 


^ — — , — SS,-|M 4 , %$*t^a)-^Eeprmin'ia,Um , 

of fndgment-deilor — Agreeinentfot^ saUsfacUonoffudgimnt-doht: . . ■ 

A money decree was passed against a zammdar by the High Court in 
1883, and it was transferred to the District Court for execution. The 
decree-holder attached and prepared to bring to sale certain villages of 
the judgnrent-debtor. These villages were included in a mortgage subse- 
quently executed by the judgment-debtor, in favour of third parties. Both 
before and after the mortgage the decree-holder received from the 
zamindar certain sums in consideration of his agreeing to postponomenls 
of the sale ; also it was agreed between thorn at a date subsequent to thf^ 
mortgage that interest should be computed at a higJier rate than that 
provided by the decree. Subsequently the decree-holder sought to bring 
the land to sale, and in computing the amonnt thon clue gavo credit for 
none of the sums so received and calculated interest at the enhanced rate. 
The mortgagee objected that the computation was erroneous in both these 
respects and the. District 3uclge upheld his objection. The judgment- 
debtor took no part in the contest t—Eeldt (1) that the mortgagee was a 
representative of the judgment-debtor within the meaning of Civil Prooe- 
dtire Code, section 244, and that an appeal lay against tho order of District 
Judge j (2) that the District Court not being the Court which passed, the 
decree had no power to sanction the agreements under section 255* (e), ami 
the decision was right. 

Farcmananda Das Y* Maliabeer IfosBji ... 



nmmAh mmx. 


If* — 1 ^ 252 — Legal reprmntaUvi^- 

B%it against the heir and possessor, of the assets of a deceased person ; 

Where a party issued for money as the heir and possessor of the assets 
of a deceased debtor, and it is proved that he has received sufficient assets 
to meet the debt, a personal decree therefor can be passed against him, 

Mi-tli uram Bivij i v. KntiiEaJi ... 44i8 

I g..,,, — — - — , ss» 811 — Material irregu* 

la-rity — Buhsfmitial loss : 

Where a material irregulaidty is proved to have occurred in the conduct 
of a court sale and it is shown that the price realised is much below the 
true value, it may ordinarily be inferred that the low price was a conse- 
<|uence of the irregukrity even though the manner in which the irregu- 
larity produced the lo\v price be not dehnibely made out. When a sale is 
adjourned under section 201, the provisions of that section must be 
folio-wed with e-xaotitudo. 

Venhaimsuhharaija Cheffi V, Zamindar of Karretnagar ... ... 159 

IS, — — — g, 295 — Rnteahle distrihntion---“ 

T>vcree for money— -Mortgage decree t 

The plaintilf and defendant, respectively, held suecesvsiye mortgages on 
the same land. The defendant obtained a decree on liis mortgage against 
the land and in respect of any -unrealized balance against the mortgagor, 
two months’ time for redemption being given. The plaintiff then obtained 
a like decree. The defendant abandoned his claim on the mortgage 
premises and attached other property of the mortgagor. The plaintiff 
applied to execute his decree against the mortgage premises and the other 
property, but with regard to the latter his application ivas rejected. The 
defendant having brought to sale the pi»operty attached, the plaintiff 
applied under Civil Procedure Code, section 295, for rateable distribution 
which was refused. The plaintiff then brought to sale the mortgage pre- 
mises, which did not realize the amount of tho debt, and he now sued to 
recover the sum which would have been payable to him under section 295 : 

— Held, that the plaintiff’s decree Mas a decree for tnoney within, the 
lueanmg of section 205, and that he was entitled to recover the sum 
claimed : Per cur, the property ought not to have been sold and the money 
paid to tlic defendant until the mortgaged pr(tpoi*ty liad been sold and 
had been found insufiicient to pay his debt. 

Kommachi Kather V. Palcker ... 108 

20. ...j s,^010 2, (a)— > Application to set 

mide sede^Leposit hy judgme^iUdehtorofthe amount of debt — Poundage money : 

A Judgment-debtor, whose land has been sold in execution, is entitled to 
have the sale set aside under Oivil Procedure Code, section 310A (a), if he 
deposits a per cent, of tho purchase money iuoluding that deducted by the 
court for poimdago and fulfils the requirements of clause (h) even though 
something mor^ on account of .the , poundage wcis recoverable^ from Mm 
under the head of costs. * 

. Mnthi Ayyar tr Bammanii Bastrial ... -■»*; 158 

jii; _ — — — , 9. an —Eih'ieei^Hon sale—EigM 

to prom pmehmo hmMXki i ■ ■ • '■ ' 

Oerlftia property was mortgaged in ^1881 and again in 1882,’ In 1S8S ' 

' the lataresi of one of the mortgagors-- in the property was brought to sale i 
suMeot to the mortgages in execuMan.of a decree against him,- apd 
pnrehated by the assignor ol de-fendant 6. ■ In 1884 a deCTrt for sale 
obtained on the mortgage of neither defendant Ko. d nor hfs - 
hfwdng been Vonght on in the record. In execution 'pf thdt '’depree ' , ■ ^ ; 
M no# M question’ was purchased by the iJredsfdeshor'iU-title'Of ’ > 





mumm mm^* 


the plamtit who now broaght thii salt for raiemptioii, averriaf th§>% llio 
parohase of X88S was hemmi for the mortgagors that ih© plaiatif 

was not debarred by Oi?i! Frooedare Code, section 317, fk*om pro? tog thii 
averment. 

KoUantavida Ma 7 i,ikoth OmUmi v» TimmHt Ealmian AUyamme^ 


M0« 


363 


^ 2 ^ 317, 344— "Fttwhdsi hy « 

hmamidar tvithfmds belonging U a joint Eindn family-^ Might’ of ftismlier of 
family not heiny a party to bonami tranmcHon to bub for his ehare ; 

A Hinda seed for partition of his share of the family property and ob- 
tained a decree which he partially executed. He then died without i«su6 
leaving a widow. The rest of the family remamed undivided, and the 
plaintiff was born into it after the decree was passed. Some of the mem- 
bers of the family arratiged for the purchase of the late decree-hoMer'i 
property with their money benami for them and for a similar pitrchase of 
other portions of the family property at court sales held in further execu- 
tion of the decree. The plaintiff now sued for partition of inter alia those 
portions of the family property which had been the subject of the hmami 
transactions : — Seld^ that the plaintiff was entitled to share therein and 
was not precluded from asserting his right by Civil Frocedare Code, sec- 
tion 244, or section 3l7. 

Mivkikshi Ammal Y. Kalianarama Bayer ... ... ... 


m 


33, — — — — — , s« Sdh— 

Malabar Laiv-— Adoption by the ha^^navanofa Marumaldcatayam taimad’^Want 
of consent by the rest of the tarwad : 

A tarwad in Malabar subject to Marumakkatayam Law was reduced in 
number to two persons, vix., the karnavan and his younger brother the 
plaintiff. They quarrelled, and the former without the consent of the 
latter adopted as members of the tarwad his son and daughter and her 
children. On his death the plaintiff sued for pos.session of tiie tarwad 
property and for a declaration that the adoptions w'ere invalid : — Hdd, 
that the plaintiff was entitled to the relief asked for. After an appeal 
was presented by plaintiff, who had obtained a decree for possession but 
no other relief, he died leaving a will making certain dispositions of the 
property to which he was solely entitled on the assumption that the adop* 
tions in question were invalid, and his executor was admitted*as his legat 
representative for prosecuting the appeal* 

Payyath Eanu Menony. ThirvthipalU Raman Menon ... ... ... ... 


il 


34, — ^ — ^ s. 470 — IX 

of IBB^^Provinciad Small Oame OonrUActf sched, JI, arts. 11 mdl4t*^0iedw» 
for compensation awarded nnder Land Acquisition Act .* 

; ^ : liand having been compulsorily Auired under Land Acquisition Act foi? 

the purpose of the last^ Coast Ehliway, the compensation was &z 0 i at 
. BS. 468. A conflict having arisen as to the right to receive the compen- 
^ aa%h and the District Court having declined to defeermin© it under Land 
/ Act, section Id, »»■ inter jclea^er suit was instituted on behidf 

secretary^ of ^ State in the Cfourt of the District Munsif. The 
/''^^^^eciaiopbf the District Munslf h&^wing been confirmed on appeal, the «n^ 
preferred a .petition to the High Court under section 
Code &M, that the intcMleader suit was hot 
“l;thi:|h^didti'dn of a Frovinclal Small Oauiw Court mi waf rightly 
Ih-bpjftlimary side of the District Munsffs Colirt and coiii©** 
'i^'he'hetittonwte remedy was by way of I ” ' 


I for revi< 
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15. 




mchon oj Court to determine ohjecUon 


'■ - tv wfbtiiu aivarO ) ; 

he® hid SeiTto Sitoton 
chfpte MX Vn^ 

ruled, a decree was -Daaqed ii above effect having been over- 

it declared that S thf dccreoTorlhe ?■“ 

tho Court had iurisdiction fn rlSf ^ award was binding i—Eeld, that 

award in the proceedings under ctopto xlxvir a! d « 

suit was not maintainable XXXVII, and that the present 


Ohintamaltayya v. Thadi Cangireddi 


36 . 


operates— Partition — Arbitration— <iiiiffn^ partition 

bl‘^<rnforpartition-Wketber::ahsT:^^:^^^ an alternative 

tmmrwtom^:®an family wer; referred to arbi- 

sg 

piainuff, another member of the family now sued fn ^ 

m the alteriiafciye for nartitiVn • 77 o 7 /Vi wi.®? enforce the award or 

deceased member of the family passed to his Lir. “ “ allotted to the 

BubharayaOmti-v. SadaMva OheiU ■ ■ 


87 . 


88 . 


Court to emmim^t^^oorrecrnm of 

mmm a immwm&m^ of objmUom i mng %n me 

,. A^5% ? having MiMndod a case for J^her evidenoe to be taken and a 

fact; he_is bound toesrarnSm the 




i?aghs 


89 


490 


point ? "" ^ ^Q^-—Ilemmd — ^Preliminary . 

Where a District Mansif, without entering into the merits of o /va«o 
dismissed a smt on the ground that the plaintiffs had no oansl of LtZ ' 
and on ap^al tho Appellate Court reversed his decree and remanded +hl 
^BO that the suit had been disposed of n^on a preHnTn™fot 

Tetand wL”" °°de, and S°he 

Mmi^mhariar 


25 


496 


' ' i' 

reMUtuUm^jPeriod of UmUaMf^' 

' ioofetein wtitnMon tinder a ieciree!ih‘’ie^&k^t’’ > 

»' ': ssotioB 688, are proceedings via/^ikeptiMoli.' of ' ” 

■th** #^^.|^,^gW 9 «edb 3 r-Liimtation'^c*, s©hedn!^f|^ai>iijlfe'iy^^ .'> ’ 

.■.. , ,,,,■. ,« ... w- 
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GEMRAL INDEX. 


30. 


j g, s. lH 

--Foioers of Appellate Goiirt under $, 588 ; 


Appeal under Letters Fatent- 

A Jiidffe of the High Court when hearing an appeal under Civil Proce- 
dure Code, section 588, against an erroneeus order of remand under seoiion 
662 may if lie thinks fit, pass a janal decree in tlio suit instead ot iiiti tly 
remanding the suit to the Lower Appellate Court. Iso apjjeal lies against 
such decree under Letters Patent, section lo. 

Sankarem Y* Raman Kut’i ... 


31. 


s. 588 — Letters Patent) s, 15 : 


A District Munsif haying dismissed a suit on a preHminary pouit, the 
District Coui-t on appeal made an order remanding it to him to be disposed 
Son the merits. Against this order an appeal was prefewed to the 
Wh Court, which came on for disposal hetore a single Judge, who 
SuUred judgment dismissing it -.-Held, that no appeal lay under Letters 
Patent, section 15, against his judgment. 

Faswclevct Upadyaya v. TUvaraja Tkwthasami 


{Madras)— Act I of 1889, s. 13, proviso 3- 


152 


407 


S3. 617, 647— Tillage Com-is’ Act 

* Land ’ includes ‘ house 

Ib. Act I of 1880, section 13, proTisp 8, the word laud inolucles laud 
covered by a house, and conse(iuoutly a suib for house-rent unless due 
under a written contract signed , by !he defendant is not cognizable in a 
Tillage Munsif's Court. 

rntra^janamma v. liltuiakshamma 

COLLDStTE DECREE— J?Va«cZ .D??. crMtO'rs—8ham sale-deed to defeat creditors--- 

Suit to declare title of fraudulent transferor in possession : 

A executed a sale-deed of his laud to B. An attachment placed on 
the land was raised at the instance or B as vendee. The attaching 
creditor sued impeaching the transfer as collusive ; hut finally consented 
to a decree upholding the title of B who then applied to bo registered as 
owner in the place of A*. A, who remained in possession throughout, 
resisted the application, and now sued B for a declaration that ho was 
entitled to remain on the register as owner. It was alleged and proved 
that the apparent sale-deed was a sham, and had been executed for no, 
consideration with intent to defraud the plaintiff’s creditors, and that the 
plaintiff had paid the attaching creditor to, consent to the abovemen- 
Honed decree to which both he and B were parties i—Beld) that the suit 
should be dismissed. 

Taramati Krishnaijya Clwndru Fapmjya ... ... 326 


— Suit to set aside decree : 

The plaintiff was a Hindu who, in order to prevent his undivided son 
from obtaining his share of the family property, made and delivered to 
the defendant certain promissory notes unsupported by consideration, the 
agreement between them being that tlite defendant should obtain a decree 
on the notes and in execution attach and bring to sale and himself 
purchase the lands of the family and should hold them at the disposal of 
the present plaintiff. The. suit and the subsequent proceedings in Court 
were carried bn by them oollusxvely, the presG.nt plaintiff supplying the 
.necessary fuhds. The son then sued for his share of the property, and 

■ . the aid of his father (who had meanwhile lost his confidence 
.dant)wacoesBfuny impeached the sale as collusive, obtained a 
ftA beeb agreed that, the defendant 

the land at the disposal of the plaintiff, but he now refused to 
rtim plainli# aouorSpgly sued to recover . hji, 

Jor a thac the collusive decree 






against him and the subse<][uent piroceedingg in execution thereof were 
not brndiug on him ; — Held, that it is not competent to a pax’ty to a 
collnsive decree to seek to have it set aside, and that the plaintit accord* 
mgly was not entitled to relief. 

y<iradamj%ilvj NaiduY. Brinivasulu Naid^t^ ... 

Fraudulent conveyance — Fraud on creditors — Fraudulent 

piirpose carried out — Buit 'by legal representative of the fraudulent tramferor 
and judgment‘dehtor to set aside conveyance and restrain execution of decree — 
Widow of Hindu transferor 

A, with the intention of defeating and defrauding his ci'editors, made 
and delivered a promissory note to B without consideration and oollnsively 
allowed a decree to be obtained against him on the promissory note, and 
conveyed to B a house in part satisfaction of the decree : and it appeared 
that certain of A’s creditors were consequently induced to remit parts of 
their claim, A having died, his widow and legal representative, under 
Hindu Law, now sued B to have the promissory note, and the conveyance 
set aside, and to have the defendant restrained by injunction fx'om execut« 
ing the decree : — Held, (1) that the plaintiff was not entitled to relief, for 
A if now alive could not have claimed to have his own fraudulent acts set 
aside, and the plaintiff was in no better position than he would have been. 
Qucere : Whether a widow might successfully maintain a claim for main- 
tenance out of property alienated by her husband without consideration 
and fraudulently if she herself was no party to the fraud. 

liang animal Y, Venlcatdchari ... ... ' 

COHPAHIES ACT — ^ACTYI OE 4: '-JJ^iregistet^ed association for gain — llle” 

gal contract: 

The prize winners in a lottery in which more than twenty persons took 
tickets covenanted wdth the promoters of - the lottery to continue their 
subscriptions in respect of the successful ticket for two more years in 
accordance with the arrangement under •which the lottery was esta- 
blished. The money not having been paid the promoters brought a suit 
on the covenant : — Held, that there was no association of twenty persons 
for the purpose of gain or at all, and consequently, that the plaintiffs were 
not precluded from suing for want of registration under Companies Act, 
section 4. 

Panchena Manchu Ffayar v, Qadinhare Kumarancbath Padmanabhan Nayar, 

OOHTBAOT — Usage imported as term of a contract — Practice on a particular estate : 

In order that the practice on a particular estate may be imj^orted as a 
term of the contract into a contract in respect of land in that estate, it 
must be shown that the practice was known to the person whom it is 
sought to bind by it, and that he assented to its being a term of the 
contract : and when the person sought to be bound by the practice is an 
assignee for value of rights under that contract, it mast also be shown 
that he and all prior assignees (if any) for value knew that the practice 
was a term of the original contract. 

Mana Yikrama Y^ Hama Patter ... »m im ' 


€01TBA€f A0T IX Of, 1872, s. 
note given in fraud of Insolvency law : 


mJJnla^oful agreement — Promissory 


In a suit on a promissory note it appeared that it had been given by the 
defendant to the plaintiff in consideration of his withdrawing his threat- 
ened opposition to the discharge of an, insolvent and consenting to an 
arrangement among the general b#dy of creditors, who were not though 
the insolvent was aware of this transaction whereby the plaintiff was to 
obtain a special advantage that the contract was unlawfuiand the 

not be ihaintained. T;. 

'trishnappaChetti Y. Adimula MudaZi ---- ... ... »*» 


I ’ - Uf'l i 


QmmAXi 


^ j Ss, 38, 4S, 48, 4d — Joint 'promism — Discharge hy 

one of ttoo joint mortgagees : 

The sum due upon a mortgage was paid to one of the two mortgagees, 
and he gave an acquittance without the knowledge of the other mortgagee 
who now brought this suit upon the mortgage. It appeared that there 
was no fraud on the part of the mortgagors and that the mortgagee who 
received payment was not the agent of the pladiitift’ in that behalf: — 
Meld, that the mortgage had been discharged and the plaintiff was not 
entitled to sue. 

Barter Maran v, Mamana Qoiindan 


j s. 73 — Interest-^ S mI for money payable under 

m oral contract f 

The plaintiff sued to recover a sum of money due to her on an oral 
contract together with interest. No agreement or usage giving a right to 
interest was alleged, and no written demand and notice had been given 
under the interest Act: — Held, that the plaintiff was not entitled to 
interest. 

Kamalammal Peeru Meera Levvai Boiothen ... 


4, ; , g. 122 — Agency to sell, coupled with interest — 

Discretion as to price left %oith agent^Fower of principal to impose limits as 
to price : 

The defendant consigned goods to a firm in London for sale, and in 
respect of each consignment he received an advance from the plaintiff 
who was the agent of the London firm, and signed a consignment note, 
which contained the following passage I hereby authorize you to sell 
“ the above goods at the best price obtainable without reference to me 
and I give you full discretion and power to act on my behalf to the best 
of your judgment in regard to 'such sale and in all matters connected 
** with the management of this consignment. Should there be any short- 
** fall after realization of the above consignment, I hereby authorize you 
‘‘to draw on me for the amount, and I engage to honour such draft and 
“ to pay it on presentation.** The plaintiff guaranteed the payment of the 
redrafts to the London firm on whose account he made the advances to the 
defendant. Shortfalls having occurred on certain consignments and the 
London redrafts having been dishonoured, the plaintiff paid them, and now 
sued to recover the amount from the defendant , It appeared that con- 
signments had been sold at prices less then certain limits which have been 
fixed by the defendant subsequent to the receipt of the advances and the 
signature of the consignment notes : — Held, that the defendant had no 
right {regard being had to the terms of the consignment note and the 
course of dealing between the parties) so to impose limits of price, and 
that the plaintiff was entitled to recover. 

Kondayya Chetti v. Marasimhulu Gheiti * 


mvm mm AOT^AOT to of ISTO, s. Act— Act xr of 1877, 

s, 10 — Suit between co'^trustees — Breach of trust — Objection as to Court fee paid 
on appeal V 

The plaintiffs and defendants, together with one Subbaraya Pai who 
died in 1884, were trustees of a temple, having been appointed by the 
' ooinmittee under Act XX of 1863. For some years before his death 
! Subbaraya Pai was left in exclusive management. Subsequently the 
defendants were in sole management of, the temple until 1891, when the 
plaintiffs brought the present suit charging that the defendants had 
/e3j:clnded them from, the right of management, and claiming ^at they 
should make good sums lost to the institution by reason of hreaohes 
‘ ' of trust alleged to have been committed by. them. Some of the breaches 
place btefor!^i884; Of'thf others, which took place subse- 
dealings With thd templo property'' to 





tlie detriment of the temple and to the advantage of certain relatives of 
the defendants. The plaintiffs also asked for an injunction to restrain 
the defendants from excluding them from management i-'-Eeld, (1) that 
in the absence of evidence of an absolute denial by the defendants of the 
plaintiffs’ right to act as trustees, the suit for an injunction was not barred 
by limitation j (2) that the suit could not be regarded as a suit by the 
beneficiaries and^was not within the operation of Limitation Act, section 
10 j (3) that the suit was not maintainable in respect of breaches of trust 
committed in the lifetime of the deceased manager, as being to that extent 
barred by limitation, and also for the reason that such breaches were not 
more imputable to the defendants than to the plaintiff j (4) that even if 
it had been proved that the community interested in the temple had sanc- 
tioned the acts of the defendants now complained of, that circumstance 
would not suffice to excuse the defendants j (5) that the defendants w'ere 
liable to make good the loss occasioned by any breach of trust committed 
within six years of the date when the suit was instituted even in the 
absence of fraud, and that, in estimating such loss, prospective loss should 
be assessed ; — Held further, that an objection taken on behalf of respond- 
ents at* the hearing of an appeal as to the amount of Court-fee scamp 
affixed to the petition of appeal to the High Court, cannot be entertained. 

Banga Fai Y» Baha ... ... ... ... 308 


2 j ss, 6, C-iuiZ Procedure Code — Act XIY of 

1882, s, 54 — Presentation of plaint improperly stainped : 

A stilt is not instituted, within the meaniug of the explanation to section , 

4 of the Limitation Act, by the presentation of a document purporting to 
be a plaint, if that document, while not undervaluing the claim, is written 
on paper that does not bear the proper court-fee. 

Venhairamayya Y, Krishnayya ... ... ... ... 319 


CEIMIHAL PEOCEBHEE — Criminal trial in Sessions Court ‘^Bmminaiion of 
some of the witnesses hound over — Stopping the trial : 

Certain persons were tried in a Sessions Court for the offence of dacoiby. 

Seven witnesses had been examined for the prosecution by the Commit- 
ting Magistrate and were bound over to give evidence at the trial. After 
five witnesses have been examined, the Judge asked the jury whether 
they wished to hear any more evidence, and, on their stating that they 
did not believe the evidence and wished to stop the case, the Judge re- 
corded a verdict of acquittal; — Beld, that the procedure adopted was 
wrong, and that no final opinion as to the falsehood or insufficiency of 
the prosecution evidence ought to have been arrived at until the two 
remaining witnesses had been examined. 

Queen^Bmpress v. Eamalingam ... * ... ... 445 

■■■ ^ '■ ' ■' ' ^ 

OEIMIHAI PEOOEBHBE CODE— ACT X OE 1882, s. 11 — Sentence imposed 'in ■ ■ 
British India postponed till expirij of a sentence imposed in Mysore : 

It is competent to a Magistrate in British India to pass a sentence which 
should take effect after the expiration of a sentence in Mysore. 

Qusen^JSmpress v* Venhxtaram Jetti ... ... ... ... ... 444 

4 ' — r .— - — , s. 8S-— Breach .€>/ Contrdci 

Act--Act XIII of 1SB9— Warrant : 

Criminal I'rocedure Code, sedfciott 83, is applicable to w^arrahtB insued 
under Bi'eaoh of Contract Act, 1859, and they can be executed outside 

the jurisdiction of the , Court which issued them. 

,Muthapya^ 


Xlf 


eiOTBAi/ imm. 




I, — , s. 88 — Attachment of property 

as of an absconding persoji — Claim to property attached — Procedi^re : 

When a claim is made to propei’ty attaotied under section 88 of the Oode 
of Griminal Procedure, the Magistrate should stay the sale to giyo the 
claimant time to establish his right. If the Magistrate errs, the remedy 
of the aggrieved party is by civil suit and not by criniinial revision petition. 

Qmen-'Empress Y* Kandappa Goundan ... ... <.* 


88 


reports — Charge sheets- 
documents —Evidence Aet^ s$. ^'4, 76- 


ss. 157, 168, 173 — Occurrence 

■Right of an accused to copies of before tidal — Fubiic 
■Eight to inspect and have copies : 


Eeldj by the Full (Bench (Sdbramania Ayyar, J., disi?.),— Keports 
made by a Police officer iu compliance with sections 157 and 168 of the 
Griminal Procedure Code aj-e not public documents within the meaning of 
section 74 of the Indian Evidence Act, and consequently aii accused person 
is not entitled, before trial, to have copies of such reports *, — Held, by 
Collins, OJ,, and Benson, J. — The same rule ap|)Ues to reports made by 
a Police officer in compliance with section 173 of the Criminal Procedure 
Code ;—ifeZd, by Shephard and Sdbramania Ayyae, JJ. — Reports made by 
a Police officer in compliance with section 173 of the Criminal Procedure 
Code are public documents within th| meaning of section 74 of the Indian 
Evidence Act, and consequently an accused person, being a person inter- 
ested in such documents, is entitled by virtue of section 76 of the Indian 
Evidence Act to have copies of such reports before trial. 

Queen-Empress Y. Arumug am ... - 


189 


-Power of Court to go outside record : 


s. 196 — Sanction to prosecute 


A Magistrate in deciding whether to sanction under Criminal Procedure 
Code, section 195, a prosecution for giving false evidence has power to 
hold an enquiiy and record other evidence besides that in the case before 
* him, in the course of which the oifence is supposed to have been com- 
mitted. 

Queen-Empress v. Motha 


339 


— ^ QQ 195 ^ 433 — Abetment of an 

offence^ Penal Code, s. 109 — Sanction to prosecute unnecessary : 

Though sanction to prosecute is necessary in cases falling under the 
sections of the Penal Code set forth in section 195, Criminal Procedure 
Code, no such sanction is requmed previous to the prosecution of a person 
' charged with the abetment of such offences. 

(^uem-Empress v, Abdul Kadar Sheriff Saheh 


s. 303 — Reference of cases to 


the Police for enquiry : 

A Magistrate can send a case for ehqxivicj by the . Police under Criminal 
Procedure Code, section 202, only when for reasons stated by Mm ho 
, distrtists the truth of the complaint. In oases where the accused is a 
meinber of the Police force, it is generally better that the enquiry should 

|:;''b^‘J^fesdouted by a Magistrate. • . ■ / • , 

v,^ , o* , M, .M 


887 - 





s, 303 — Euty of Magistrate to 


ii6n'<a case has not been disposed of under Criminal Procedure Code, 






Magistrate is boujad to examine tlie witnesses tendered br the complainanfej 
and is not entitled to acquit the accused on a considei’ation of the complain- 
ant' s statement alone. 

QueeiuEniprcss Y. Sinnai Qoimdan ... ... ... 3 gg 

B, 419 '--FreBBnfxitmi of ctppml 

‘petition by the derh of the appelldnW^ pleader : 

Prepntation of an appeal^petitionby the clerk of tlie appclkntw’ picador 
is eqnivalent to a presentation by the pleader him self when it is signed b.v 
him and he is duly authorised. 

iineen-EmpresB Y. Karuppa Udaymh ‘ ... ... 87 

lO,. ^ — g_ 437 — Judicial proceedings : 

A Magistrate, who has refused to set aside an order sanctioning a prose- 
cution on the charge of perjury, has no jurisdiction under Crimmal 
Procedure Code, section 487, to try the case himself. 

Qmen-Empress Y. Seshadri Ayyangar 3Si5 

tery; 

Adultery on the part of the husband, not being’ such adnlteiry as would ^ 
be punishable under Indian Penal Code, may nevertheless constitute saih- 
cient cause for the wife separating from her husband and enable her to 
claim maintenance under Criminal Procedure Code, section 488. 

(JantapalU Appalamma v. Qantapalli Yellayya 470 



of imprisomnenb o% default ; . 

The imprisonment provided by section 488, Criminal Procedure Code, in 
default of payment of maintenance awax’ded is not limited to one month. 

The maximum imprisonment that can be imposed is one month for each 
month’s arrear, and if there is a balance representing the arrears for a 
portion of a month, a further term of a month’s imprisonment may be 
imposed for such arrear. 

AUapichai Ravuthar r, Mohidin Bihi 3 

EASEMENTS ACT — ^ACT V OF 188% B, S (h) — Easement over a icell — Customary 

right to use iheivell .* ' 

Mo fixed period of enjoyment is laid down by law as necessary, to 
establish a customary right, and a customary right to use a wrell may exist 
apart from a dominant heritage. 

Palmiiandi Tevan Y, Putliirangonda Etadan ... ... ... ... S89 

ENEEANCHISEMEHT OF INAM LAND — Imm attached to the hereditary office 

of nattamgar — Enfranchisement of inam lands in favour of two personS'-^Buii 
' hy the holder of the office to recover lamd : 

Inam lands constituting the emolument of the office of nattamgar was 
enfranchised in favour of the plaintiS and defendant separately. In Mov- 
ember 1890 the defendant was informed that a pattafor half of the lands 
would be issued in his name, and it was so issued in the following May. 

In April 1891 (after the resolution to enfranchise the land was coine to) the 
plaintiS wms appointed to be the sole nattamgar and he now sued in 1894 
for the cancellation of the enfranchisement patta issued to the defendant, 
and for the issue of a patta in his own name in respect of the lands com-, 
prised therein, and for possession of . the lands : — Ileldj that the plaintiff 
was not entitled to the relief sought. 
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EVIDOTCE ACT, ss. 74, 76 — Occurrence reports^ Charge sheets — Bight of an 
accused to copies of before trial — Criminal Procedure Codes ss. 167, 168, l73'y- 
Public docximerbU — Right to inspect md have copies : 

Meld, by the Full Bench (Subram ania Aytar, J., 
made by a Police officer in compliance with sections 167 and 168 of the 
Criminal Procedure Code are not poblio documents within the meaning of 
section 74 of the Indian Evidence Act, and consequently an accused person 
is not entitled, before trial, to have copies of such reports by 

Collins, OJ,, and Benson, J. — The same rule applies to reports made by 
a Police officer in compliance with section 173 of the Criminal Procedui'e 
Cod© Jleld, by Shephaeu and Subramania Ayyab, JJ.— Eeports made 
by a Police officer in compliance with section 173 of the Criminal Pro- 
cedure Code are public documents within the meaning of section 74 of the 
Indian Evidence Act, and consequently as accused person, being a person 
interested in such documents, is entitled by virtue of section 76 of the 
Indian Evidence Act to have copies of such reports before trial. 

Queen-Pmpress v. Arumugam ... ... ... ... 

Eemver — Moneys collected by receiver in eisecution of decree misap- 
propriated by him — Discharge of fudgment'-debtor : 

In execution of a decree a receiver was appointed to collect certain 
rents due to the judgment-debtor. Some of the judgment- debtor’s tenants 
paid the rents due by them into the hands of the receivei', but the receiver 
^ did not pay the money into Court per Shephaeu, J., that the pay- 
ment by the tenants to the receiver did not pro tanto discharge the judg- 
ment-debtor from liability under the decree : — Held, per Davies, J., that 
payment by the tenants to the receiver pro tanto discharged the judg- 
ment-debtor from liability under the decree, 

Muthia Chetti Y. Orr ... ... 

FOBEIGK JUDGMENT — Suit on a foreign gttdgmemt'-— Jurisdiction of foreign Court — 
Residence of defendant — Constructive residence : 

The plaintiff having obtained against defendant a judgment in the 
District Court of Kandy now sued in British India to enforce it. It 
appeared that the defendant was domiciled and ordinarily resident in Bri- 
tish India and that he had not appeared to defend the suit at Kandy and 
was not at the date of that suit or subsequently even temporarily resident 
in Ceylon : but he was a partner in a firm which carried out business at 
Kandy, and he was interested in lands at that place which he had visited 
once or twice : — Held, that the Court at Kandy had no jurisdiction over 
the defendant. 

UTaUaharuppa Settiar v. Mahomed Ihuram Saheh 

fOElST ACT— ACT Y OF 1882 (MADEAS), ss. 10, 11 — Claim to uninterrupted 
flow of natural stream — Jurisdiction of Forest SettlemenUofllcer : 

A Forest Settlement-officer appointed under section 4 of the Madras 
Forest Act, 1882, has, under sections 10. and 11 of that Act, Jurisdiction to 
decide a claim by a riparian owner to the uninterrupted fiow of the water 
• of a natural strettm. 

Bmgili Teeta Fandia Chinna Tamhiar v. Sundaram Ayyar 

ijFlPI^UDU^ de€ree*^Praud on crediiorB^PtauduiMt 

purpose carried out-Suii by legal representative of the fraudulent tramferor 
andJudgmenUdebtor to set aside conveyance and restrain execution lof decree-^ 
4f^ 'J^indu transfetor ; , 

the intention of defeating and defrauding M& creditow, made 
and delivered a promissory note to B without consideration, and collusively 
allowed a deerte tb be obtained, against him on the promisiory 



conveyed to B a Iioiise in part satisfaction of the decree : amt it appeared 
that certain of A’s creditors were consequently indiicerl to remit parts of 
their claim. A having died, his widow and legal representative, under 
Hindu Law, nmv snecl B to have the promissoiy note, and tlie conveyance 
set aside, and to have the defendant restrained by injunction from 
executing the decree: — Held, that the fjlaintiff was not entitled to relief, 
for A if now alive conld not have claimed to have his own frandnlent acts 
set aside, and the plaintiff vr as in no better- -position than he would have 
been. Qucere : Whether a widow might snccessfiillv niairdain a claim for 
maintenance out of property alienated by her husband without coiisidera” 
tiou and fraudulently if she herself was no party to the friind, 

Rangammal V, Venlcatachari ... ,,, ... ^ 323 

3, — : Pmud on creditors — Sham sale^deed to defeat 

creditors — Gollusiva decree — Suit to declare title of frav.d'vJ ent trarisferor hi 
possession : 

A executed a sale-deed of IjIs land to B. An attachment placed on the 
land was raised at the instance of B as vendee. The attaching creditor 
sued impeaching the transfer as collusive ; but .finally consented to a 
decree upholding the title of B who then app.lied to be registered as owner 
in the place of A. A, who remained in possession throughout, resisted the 
application, and no%v sued B for a declaration that he was entitled to 
remain on the register as owner. It was alleged and proved that the 
apparent sale-deed was a sham, and bad Been executed for no consideration 
with intent to defraud the plaintiff’s creditors, and that the ijlaintiff had 
paid the attaching creditor to consent to the above mentioned decree to 
which both he and B were parties : — Held, that the suit should be dis- 
missed. 

Taramati KrishnayyaY. Chundru Papayya ... 326 

HZHDU LAW — Conditional contract to sell family lands — Birth of nendor^s son 
before fulfilment of condition : 

A Hindu entered into a contract to sell certain land, being family pro- 
perty, of which he was not in posvsession as soon as possession slioald be 
obtained. Before possession was obtained o- son was born to him. A 
decree for specido performance was passed and executed against him, the 
son not being brought on to the record. In a soifc by tb.o son for partition 
of the property in question: — Held, that the plaintiff had an existing 
right in the property which was not bound by the decree and the subse- 
quent proceedings, and that he w'as entitled to the relief sought. SemMe : 
that a contract for sale of land made by a Hindu before a son is born to 
him is not binding on the son born before the transfer of the property 
takes place. 

Fonnamhala Fillai Y, Sundarappayyar ... ... ... ... ... ... 354 

2^ Im'paHiUe estate — Fciuer of testamentary disposition- — Willi con- 

struction of — Misdescription of legatee ; 

The holder of an im, partible estate may alienate it by v/ill to the Bame 
extent that ho may alienate it by gift inter vivos. A testator made a 
bequest to “A B my avurasa son/’, knowing that A B was not his avurasa 
son : *— IIcEd, that the misdescription was immaterial and that A B took the 
bequest. , ' 

The Qou7*t of Wards v. Venkata SwycVMahipati Famahrish^va Ran 167 

3 , }fiii h)/ * Hindu — Construcfibn of — Gift to ikiwjMer-^Hauyktera^ 

A Hindu by will bequeathed to his; daughters his separate property to be^ 
enjoyed by them * as 'they .pleased.', that the daughters took ,an 

absolute estatOf y,, ■: 

' K(mara%u Y* Ymkaiarainam, **» - 2S3 





4 , » — — — -« XmpartiUUty not established — Possession of om member of joint 
family at a time — What constitutes partition : 

L zamindari granted by the Government in 1803 to a Hlndn, descended 
in his family, possession being held by one member at a time. The estate, 
however, was not impartible. But whether it was, or was not, impartible 
was acljudged immaterial to the qaestion raised on this appeal. The last 
samindar having died without issue in 1888, his widow was in possession 
when this suit was brought by a male collateral descended from a great 
grandfather common to him and to the last zamindar. The plaintiff 
claimed to establish his right as member of an undivided family holding 
joint property against the widow W'ho alleged that her husband liad been 
soled* proprietor. In proof of this she relied on certain arrangements as 
having’ constituted partition, viz., that in 3816, two brothers, then heirs, 
agreed that the elder should hold possession, and that the younger should 
accept a village, apxjropriated to him for maintenance in satisfaction of 
his claim to inherit : again, that in 1866, the fourth zamindar compromised 
a suit brought against him by his sister for her inheritance, on payment of 
a stipend to her, having already, on the claim of his brother, granted to 
him two villages of ,the estate j and, by the compromise, this was made 
conditional on the sister's claim being settled : again, that in 1871, the 
fourth zamindar having died pending a suit brought against him to estab- 
lish the fact of an adoption by him, an arrangement was mad© for the 
maintenance of his daughter, and two widows, wdio survived him, the 
previous grant for maintenance of his brother holding good, the adoption 
being admitted, and the suit comprondsed : — Meld^ that there was nothing 
in the above which w'as inconsistent, with the zamindari remaining part of 
the oommon family property j and that the course of the inheritance had 
not been altered ; — Held, also, that the claimant was not precluded by the 
family com]?romis8 of 1871, or in any way, from maintaining this suit} 
and that it was not barred by limitation. 

Sri Baja Viravara Thodhramal Rajya Lalcshmi Devi v, Sri Baja Viravara 

Thodhramal Surija Pfarayana Dhairam 256 

g, Zaw of succession — himitation Act — Act XV of 1877, sched, lit art, 

141 — Suit by reversioner on the death of female heir — adverse possession : 

A Hindu died in 1880, leaving him surviving (1) a daughter who died*in 
1886, who was the grandmother of on© of the plaintife, and (2) the son 
of a pi’edeceased daughter who was another plaintiff, and (3) the wddow of 
a predeceased son -who w’as the defendant. The plaintiffs now sued in 
1893 to recover possession of his land, of which the defendant had been 
itx possession since his death : — Beld, that the suit was not barred by limita- 
tion and that the plaintiffs were entitled to a decree. 

YeriJiataramo.yya V, Vmhatalalcshmamma ... ... ... ,,, ... 493 

0 , Marriage — Prohibited degrees : 

A marriage between a Hindu and the daughter of his wife’s sister is 

Bagavendra Ban Y* Jayaram Rau ... ... ... 2B3 

7, ; Obstructed inheritance— InheritarKe passing to daughtey$ sem - — 

Survivorship — Fresu'mpfion of joint property : 

The- daughter’s sons of a deceased - Hindu take the property of their 
maternal grandfather as an inheritance- liable to obstruction and conse- 
quently take it without rights of survivorship inter se : Where property 
enjoyed in common by persons capable, of forming a joint ll‘ndn familv 
was in its origin separate property,- there. is no .presumption that such 
property has subsequently • become vjoint'. property. Muttayan Chilii v. 

Sivagiri, Zamindar (I .L.K., 3, Mad., 370jaad Bivaganga Zamindar v. 
mam'flli.'B*, 9 Mad., 188) doubted, ' 

8ri -Baja ifhelihmi YenhaHrama^i^yamrm Appa Bahoduf fiOt' ' 
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S. Partition of land hehoem widow and mother of the last male 

owner — widovfs right on death of mother ; 

The widow and mother of a la,nd-owner, who died without issue, divided 
his land between them in 1869. The mother sold her share of the land in 
1870, and died in 1890, The widow now sued in 1893 to recover the pro- 
perty from the vendee : — Eeldj that the suit w^as not barred by limitation 
and the plaintiff was entitled to recover. 

Farvatlii Ammal Y. Bnndara Mudali ... 469 


9. Partition — Subsequent acquisitions — After-bom son — Right - to 

partition : 

A Hindu having two sons divided his property between them, reserving 
no share for himself. A third son was subsequent! j' , born who now sued 
for a partition of the property -which had been divided and other pro- 
perty subsequently acquired by his brothers by means of its proceeds : — 

Heidi that the plaintiff was entitled to the relief claimed. 

Cheng ama If ayudu V, Munisami Nay udu ... ... ... ... 75 


10. Partition — Arbitration — Suit to enforce the award with an alter- 

native claim for partition — Whether such suit maintainable : 

Disputes between the members of a Hindu family were referred to 
arbitrators who made an award as to how the whole of the property should 
be divided. In i^ursuance of the award part of the movable property was 
divided. Subsequently one of the members of the family died. The 
plaintiff, another member of the family, now sued to enforce the award 
or in the alternative foi* partition : — Meld, (1) that the alternative claim 
for partition, was barred by the award; (2) that the provisions of Civil 
Procedure Code, section 525, did not preclude the plaintiff from suing 
to enforce the award ; (3) that the partition should be considered to 
have taken effect from the date of the award and consecpiently that 
the share allotted to the deceased member of the family passed to his 
heir. . ■ ' 

Suhharaya Chetii Y* Sadasiva Ghetti ... 490 


11. Fo-Brahman — Alienation hy widow for religious purposes — *IIes 

judicata ’ — Decision on title in proceedings under Land Acquisition Act, 1870 : 

When a Po-Brahman receives a salary for the performance of his duties, 
a gift to him by the widow of the person, whose cxequial rites he has been 
appointed to perform to reward him for having performed any of those 
exequial rites is not a gift binding on the reversioners. In proceedings 
under the Land Acquisition Act, 1870, to apportion the compensation 
payable, a decision by the 3adge on a question of title does nob operate as 
res judicata between the parties to those proceedings. 

Mahadevi Y. H^elamani ■ 209 


12 ^ Succession — Memrsionary rights — Sister^s grandson — Maternal 

%mU^B son : . . , 

Tlio plaintiff sued as the nearest, reversionary heir of one Tasudeva 
deceased to obtain, a declaration that certain alienations made by the widow 
(who was defendant Ho. I) in favour ^ of defendant Ho. 2 was not binding 
on the reversion. Defendant Hb. 3 was the son of Vasudova’s sister’s son, , 
and Tvas joined in the suit, because he -claimed to be a nearer heir than the • 
plaintiff who was the son of Vasudeva-s maternal uncle t — Held, that both 
tho plaintiff and defendant Ho. 3 were athma bandhua of the deceased, hut 
defendant No. 3 was the nearer reversionary heir. 

^afiditkar V* Naragaim Ban •- , 34 ^ 
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13 ^ ly a purchaser from a coparcener — Decree for share of coparccnei^ 

in specific property : 

In a suit to recover possession of property purcliased by the plaintiff, if 
it is found that the property is not the separate property of the plamtiif's 
vendor, but belongs to the joint family of which plaintiff’s vendor is^ a 
member, the plaintiff is not entitled to a decree for his vendor bs share in 
that property and the suit must be dismissed. 

Pal ani Konan v. Masahonan ... , , » ... ... ... ... ... 243 

IHSOIiVEHOY — Insolvent — Vesting . order — Sulsequent attachriienP'--Dismissal of 
insolvency petition — Greditors^ trustees ; 

A judgment-debtor was declared an insolvent by the Court for the 
Belief of rnsolventi Debtors, Madras, and a vesting order was made. 

Fart of his property was subsequently attached in execution of a 
decree. Afterwards, his petition in insolvency -was dismissed and the 
vesting order discharged. On the same date a creditor’s trust deed was 
executed, of which the plaintiffs were the trustees. They now sued to 
set aside the x->J‘o-eedmgs in execution and to cancel the sale of the 
property whioh had been sold in execution after the date of the trust 
deed: — Beld^ that the suit was hot maintainable. 

Eamasami Kottadiar Y, Murugesa Mudali ... m* "^52 

IlSITEEEST — Interest — Suit for money payable under an oral coiiiract : 

The plaintiff sued to recover a sum of money due to her on an oral con- 
tract together with interest. Ko agreement or usage giving a right to 
interest was alleged, and no written demand and notice had been given 
under the Interest Act : — Held, that the plaintiff was not entitled to 
interest. 

Kamalammal T. Peem Mee/ra Zevuai J^owthen ... ... ... 481 

lOTEBEST ‘ F0ST DIEM ^--Morbgage-^Umitatiem : 

A m ortgagee is entitled to interest post diem, if there is nothing in the 
document to indicate that the pax’ties did not intend that interest should 
be paid after the due date. 

mtyananda PatnmjiLchi w Sri Radha Cherana Deo ... ... ,,, ,,, 3/1 

KABHAMS I3Sr A PEBMAIIEITLY-SETTLED mTATE-^Bogulation XXV of 1802, 
ss, 8, 11 — BeyulcUion XXIX of 1802, s. 6 — Bight to dismiss a karnam — Delega- 
tion of such right to lessees of zamindaH— Damages accrued by a harnamfs 
neglect of a statutory duty ; 

The le.ssees of a zamindari are not entitled to sue for the removal of 
a karnam from office, though their lease contains a provision purporting to 
authorise them to appoint and remove karnams, but if they suffer any loss 
from the karnam’s neglect of his statutory dut}', they are entitled to bring 
an action for damages against him. * 

Kumar asami Pillai Orr ... ... ... ,,, ,,, X 45 

EAIBLOBB AID TElAHf — Zamindar and Baiyat — Belation botweenp 

A raiyat cultivating land in a, permanently-settled estate is primd .facie 
not a mere tenant from year , to year, but the owner of the kudivaram 
right in the land ho cultivates. 

VenkcLtancLmsimha Naidiif Y, Dandamudi Kotayya ... ,,, ,,, 299 

tpAL FlAfJTmOlEM AOT««.AOf XYIII. OF '1870. B, m-^OraUgmrnrnt for 
' pi eadeVs remuneration-- Ormiml proceedings — * Quantum meruit ’ : 

' : pleader waa retained, by sin aobnBea person to oonduot Ms defenoo. 

„ . ' r.VpaieaoousedMd.'Qotpay tteagree.dfe%.anathepkiiitiflwher8npoiideolined 
,, Ins .defeiise, TJie defeads.ati,-,wbo was one of the aoonsed, th«t» 
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nnderfcook orally to pay the fee, hut failed to do so after the plaiutifl had 
conducted the defence of both accused’ pei'sons* The plaintiff now sued 
the defendant to recover the agreed amount ; — Held, that under Legal 
practitioners Act, section 28, the plaintiff was aiot entitled to recover on 
the contract, but that he w’as entitled to recover reasonable remuneration 
for the services rendered by him. 

Narasimma Ohariar Y. Smnavan S65 

hEXTEES PATENT, s. 15 — Appeal Letters Fatent— Civil Froced-wre Code, 

s. 583— Foivers of Appellate Court under s. 588 

A Judge of the High Court when hearing an appeal under Civil Procedure* 

Code, section 588, against an erroneous order of remand under section 562 
may, if he thinks fit, pass a final deci'ee in the suit instead of merely 
remanding the suit to the Lower Appellate Ooui't. No appeal lies against 
such decree under Letters Patent, section 15. 

8an]caran r. Baman Kutii ... ... ... ... 152 

2. s. IS—CmJ Procedure Code— Act XIV of 1882, s. 5SS : 

A District Mnnsif having dismissed, a suit on a preliminary point, the 
District Court on appeal made an order remanding it to him to'he disposed 
of on the merits. Against this order an appeal was preferred to the High 
Court, which came on for disposal before a single Judge, who delivered 
judgment dismissing it : — Heldj that no apx^eal lay under -^Letters Patent, 
section 16, against his judgment; 

Vasudeva Upadyaya v. Viavaraja Thirthasami ... ... 407 

LIMITATION— Ad-uerst! possession — Beni , Recovery Ad (Madras) — Act Till of 
1865 — Omission hy inamdar to dhiain registration of title under Regulation 
XXVI of 1802— Bffect of — :■ ' . ' ' \ 

An inamdar had not obtained registration of his title under the regis- 
tered landlord, and could not therefore sue to enforce acceptance of jDattas, 
and had not collected rent fmm the tenants for more than 12 year-s : — 

Heldf that the tenants had not by reason of these facts acquired rights 
against the inamdar by adverse possession. 

Srinivasaragava Ayyangar MuUusami Padayachi ... ... 6 

LIMITATION ACT«wACT XV OF 1877, S. 4 ^Qa%etted holiday — Computation of 
time ! 

In calculating the time allowed by law for the presentation of an ap|)eal 
to a District Court, an apj)ellant is entitled to deduct the last day being a 
gazetted holiday, although the District Judge held his Court on that clay, 

BoyammaY* Balajee Bau ... ... 469 

0, ... — — — ; — s. 5: — 8uU under s, 77 of Registration 

Act— Act III of isn't— AppUcaUUty . of Limitation Act, s, 5— Filing of suit on 
re-opening of Court : ♦ 

When the period of limitation, prescribed by section 77 of the Indian 
Eegistration Act, 1877, for. suits brought 'under that ■section,' expires on a 
day when the Court is closed, ■section 5 of the Indian Limitation Act, 1877^ 
does not apply, and the suit," if instituted on the day that the Court 
re-opens, is barred. ■' ■ . ■ ■ ' * ■ , 

App&BauBanayiAswaRauY*:Kfi8hr^fnu')'t%i^. m . ■ ... 249 

— . — ,-gi, — Bent Recovery Ad— Ad FI^I^ 

0/1865 (Ifadras), 5S. 18, 69— peMdion . of time occupied in obtaining copy of 

' judgment appealed agaimt: 

A tenant whose property 'had ’been’ diairained for arrears of rent su^ 
under Bent Eecovery Act, section X8»-by' way' of appeal against the distraint* 

The Eevenue Court decided in;, MS’. favour. The landlord preferred m ■ / , 
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appenl under section 69 more than thirty days after the date when the 
decision was prononii oed. He claimed that the tinj.e occupied in procuring: 
a copy of the judgment appealed against should be deducted in the com- 
putation of the thirty days’ period of limitation iSeld, that the appellant 
was not entitled to have the deduction made, and that the appeal was 
barred by limitation. 

Kumara Alchap^a Nayamm Bahadur v. Bithala Naidu 

4 , Si 10 — 8uii between co-trustees — Breach of 

irust'—Court Fees Act — Act VIII of 1870, s. Objection as to Court fee paid 
op appeal : 

The plaintiffs and defendants, together with one Subbaraya Pai who 
died in 1884;, were trustees of a temple, having been appointed by the 
committee under Act XX of 1863. Por some years before his death Subba- 
raya Pai was left in exclusive management. Subsequently the defendants 
were in sole management of the temple until 1891, when the plaintiffs 
brought the present suit charging that the defendants had excluded them 
from the right of management, and claiming that they should make good 
sums lost to the institution by reason of breaches of trust alleged to have 
been committed by them. Some of the breaches of trust took place before 
18843. Of the others, which took place subsequently, some consisted in 
improper dealings with the temple property to the detriment of the temple 
and to the advantage of certain relatives of the defendants. The plaintiffs 
also asked for an injunction to restrain the defendants from excluding them 
from management : — Reid, (l)that in the absence of evidence of an absolute 
denial by the defendants of the plaintiffs’ right to act as trustees, the suit 
for an injunction was not banned by ' limitation ; (2) that the suit could not 
be regarded as a suit by the beneficiaries and was not within the operation 
of Limitation Act, section 10 j (8) that the suit was not maintainable in 
respect of breaches of trust committed in the lifetime of the deceased 
manager, as being to that extent barred by limitation, and also for the 
reason that such breaches were not more imputable to the defendants than 
to the plaintiffs j (4) that even if it had been proved that the community 
interested in the temple had sanctioned the acts of the defendants now 
complained of, that circumstance would not suffice to excuse the defend- 
ants; (5) that the defendants were liable to make good the loss occasioned 
by any breach of trust committed within six years of the date when the 
suit was instituted even in the absence of fraud, and that in estimating 
such loss prospective loss shoiild be assessed :—Eeld further, that an 
objection taken on behalf of respondents at he hearing of an appeal as to 
the amount of Oourt-fee stamp affixed to the petition of appeal to the 
High Court cannot be entertained. 

Manga Fai Baba ... 

U, — - — — ^ g. l 4 — Cause of like nature — Misjoinder 

of causes of action — Want of leave under Civil Procedure Code, s, 44s : 

In March 1891 the plaintiff sued the defendant to recover the sum of 
money due on the taking of an account between the plaintiff and the 
defendant, who was his agent, and to recover pq^session of certain land. 
The plaintiff did not obtain leave under Civil Procedure Oorle, section 44, 
for the institution o? this suit *,vhich was accordingly dismissed for mis- 
joinder of causes of action. The plaintiff now instituted on 5th April 1398 
two suits, the one for the money and the other for the land : — Reid, that 
the plaintiff was entitled under Limitation Act, section 14, to have the time 
occupied in the pevious proceedings deducted in the computation of the 
period of limitation applicable to his suit for money which accordingly 
was not barred by limitation. 

Vmkiti FfayahY* Murugappa Chetti ,,, 

1^' — -M— ^ , S. 19 --^Acknowledgmmt PepostUou 

, 'Up' the debtor f . 

, ■ To, /satisfy the requirements of section 19 of the Limitation Aofc, an 

' ’ -ft'Acbt mmst'amonni’-to an, aok:nowlMg.!3aeht""that ""th# 
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debt is due at the time when the acknowledgment is made, A recotd 
made bj a Judge of the evidence given by a debtor as a witness at the 
trial of a suit and signed bj the debtor is a writing signed by the debtor 
within the meaning of section 19 of the Limitation Act, 

Feriavenlcan JJdaya Tevar y* Bulramanian Clietti 

— — — » — — — , s,SS, schedi II, art* lO—Cm? ProcBdiir& ' ; 

Code — Act XI F 0/ 1882, s. 214 — Right of jpre-emjption asserted hy cm m 
possessiominder an otti mortgage in Malahar : 

Land in Malabar was in the possession of the defendants, and was held 
by them as otti mortgagees under instruments executed in August 18'7S 
and January 1876. The plaintiS having purchased the jenm right under 
instruments executed and registered in May and June 1877, now sued in 
1893 for redemption BeZd, that the defendants’ right of pre-emption was 
not extinguished under Limitation Act, section 28, and that they were not 
precluded from asserting it by article 10 owing to the lapse of time, and 
that Civil Procedure Code, section 214, was inapplicable to the case, 
because the persons asserting a right of pre-emption were in possession, 

Krishna MenonY, Kesavan ... ... ... ... ... ... S05 

j sched. 11, art. 12Xa ) — PispossesHon : 

Limitation Act, schedule IT, article 12 (a), is not applicable to a case in 
which dispossession is the cause of action and in which the plaintiff was 
not a party to, or bound by, the sale BeZd, accordingly, that a suit brought 
in 1892 to recover possession of the plaintiff’s share of land sold by mis- 
take in execution of a decree against his uncle in 1881, was not barred by 
limitation. 

Kadar Hussain Y. Hussain Saheb ,,, US 

9, j art. 12 — Rent Recovery Act — Act 7111 of 

1865 (Madras) f ss, S8, 39, 40 — Limitation Act — Act XV o/1877, art 12 .* 

Where a plaintiff sued to recover land alleged to have been sold under 
the provisions of the Rent Recovery Act, alleging that the provisions of 
section 7 of that Act had not been complied with and that therefore the 
sale -was illegal : — BcZd, that the suit could not proceed without setting 
aside the sale and that the sale having taken x^l^ce more than a year 
before the institution of the suit, the suit was barred. 

Eagavendra Ayyar Y» Karuppa Goundan ... S3 

10, — , arts, 61, 99, 120— I>ecr<?e for rent against 

tenants jointly — Kssecution against one defendant — Suit by him for contribu- 
iion : ^ 

The holder of a zamindari village obtained a decree jointly against sixty- 
eight persons, including the present plaintiff and defendants, for Hs. 4,100 
being rent accrued duo on lands in the village and in execution he brought 
to sale property of the plaintiff and on 28th October 18S9 be received out 
of the sale-proceeds, Es. 2,650. The share payable by the plaintiff w'as 
Es. fSB-IO-lO only, and he instituted the present suit against the defend- 
ants on 28th October 1892 to recover the amounts which they were liable 
to contribute ; — Heidi that Limitation Act, schedule II, article 99, did not 
goveim the case and that whether article 61 or article 120 was applicable, 
the suit wras not barred by limitation. 

FaHahhiramayya Naidu Y, Bamayya jHaidu 2S 

— HS— /of possession hy Hindu 

widoic as heiress — Defendant in possession under an alleged adoption — Limitd- 

U0%: , ' ' ' ' - ;‘v 

A Hindu died in 1884, leaving, tiff, liis widow, and -certain 
landed and other -properties. ” The Aefeadant claimed, to the knowledge of - ‘ 
the plaintiff in 1^5, to have been' adopted, by the deceased, and from* that 
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'date he had claimed as an adopted son to be entitled to the estate of 
which the plaint!^ ne^er enjoyed possession. She now sued in 1893 for 
possession with mesne profits alleging in the plaint that tho adoption had 
been falsely set up, but seeking no declaration with regard to it i—Held, 
that the suit was barred by limitation. 

Parvathi^AmmalY, SmiimthaGiirulcal 40 

1 ^. — ^ — , art. 132 — JjimUation — Hypothecation 

bond for payment on certain date — On default in payment of interest lo'kole 
amount payable on demand — MeoMvng of ^‘payable on demayid : 

When a hypothecation bond provided for the repayment of the principal 
sum on a certain date with interest in the meantime payable* monthly, 
and further provided that, on default in payment of interest, the principal 
and interest should become payable on demand v—Reld, that the period of 
limitation presenbed by article 132 of the Limitation Act began to rnn 
from the date of the defanlt. Banmantram Sadhuram. Pity v. Boivles 
(I.L.R-., 8. Bom., 561) and Bally. Stoioell (I.L.B., 2 AIL, 322) distinguished. 

Ferumal Ayyany. Alagirisami Bhagamthar ... ... 245 

141 — Suit by reversioner on the 

death of female heir — Adverse possession — Hindu Law'—Laiv of succession : 

A Hindu died in 1880, leaving him surviving (1) a daughter who died in 
1886, who was the grandmother of one of the plaintiffs, and (2) the son of 
a predeceased daughter who was another plaintiff, and (3) the widow of a 
predeceased son who was the defendant. The plaintiffs now sued in 189$ 
to recover possession of his land, of which the defendant had been in 
possession since his death ; — Heldj that the suit was not barred by limit- 
ation and that the plaintiffs were entitled to a decree. 

Venlcataramayya y, Yenlcatalalcshmamma ... 493 

• art. 179 — Application for restitution — 

Period of Imitation — Fraud— Civil Procedure Code, $. 583 ; 

Applications made to obtain restitution under a deoi'eo in accordance 
with Civil Procedure Code, section 583, are proceedings in execution of 
that decree and are governed by Limitation Act, schedule II, article 179. 

Venhayyay. Bagavacharhi ... ... 448 


LOOM EOAEDS ACX--ACT V OP 1884 (HABEAS), s. 87, clause B-'Qovernment 
stores — Fquipages : 

Stores anS carts belonging to the Government jails come within the 
words ‘ Government Stores and Equipages ' in clause 3, section 87, Aot Y 
of 1884, and are free from tolls under that Act. 

Queen^Empress y, Kutti AU 

' HALAiBAB OOMPEHSATIOH FOE OTAOTS-* IMPBOYEMEKTE A0T~ir/l of 
1887 {Madras), $s. 6 (c), 7—Tenanfs agreement in 1890 not to claim compenl 
: saticn for improvements already. niade^Beduction of rent — Claim to mahe 
deduction from the value of improvements on account of reduction of rent : 

In an ejectment suit relating to agricultural property in Malabar, it 
appeared that the tenant was in, possession under an agreemout executed 
in 1890, in which it was recited that the' tenants father had been let into 
^ ppf session thirty years previously at'- a Aezitain rate of rent and had made 
improvements on the land, and the defendant, agreed to hold at a lower 
,, rate of rent, and not te demand- compensation 'for the previous improve- 
_ The .plaintiff relied - on'- the- last-mentioned provisions of the 
■^ixich admitte^y tis(-i&tp|?oveip.ents mad# s|noe fmtimy 

that the prp?i#^xii^/reMed mhj the plaitttif ware mvaBd 







tinder Malabar Compensation for Tenants’ Improvements Act, 1887, 
section 12 x—Beld, also per Subramania Ayyar, J. (Davies, X, that 
there was no rednction of rent or other advantage given by tlie landlord 
to the ^tenant within the meaning of section 6 (c), and accordingly that 
the plaintiff was entitled to evict only on payment of^ the valne of 
improvements free from any deduction, 

JJthungmakath Avuthela v. ThaisJiathamyil Kunhali 436 

M ALABABr K AH OM — Iloj'tgage-— 'Redemption '^I^nproveme n U — Depreciat io n of^ 

aetween decree and date of redemption ? 

A decree for the redemption of a kanom in Malabar was passed in 
December 1894?, when there were on the land improvements in the form 
of trees, &o., to the value of Ks. 1,429. Within the sis months limited by 
the decree for redemption the mortgagor applied for cseciition, and it 
appeared that the value of improvements had diminished by the loss of 
tx'oes to the value of E,s. 157. The loss was the result of want of water 
and was not attributable to negieot on the part of the mortgagee : — HeZd, 
that the loss should fall on the mortgagee. 

Krishna Patter Y. Srinivasa Patter ... 124 

MALABAH^XiAW — Adoption hy the Karnavan of a Marumahlcatayam iarwad — Want 
of consent hy the rest of the iar'Wad'^ Civil Procedure Oode^ s. 365 — Legal 
representative : 

A tarwad in Malabar subject to Mammakkatayam Law was reduced in 
number to two persons, viz., the karnavan and his younger brother the 
plaintiff. They, quarrelled, and, the former Tvithout the consent of the 
latter adopted as members of the iarwad his son and daughter and her 
children. On his death the plaintiff sued for possession of the tarwad pro- 
perty and for a declaration that the adoptions were invalid : — Held, that 
the plaintiff was entitled to the relief asked for. After an appeal was 
presented by plaintiff, who had obtained a decree for possession but no . 
other relief, he died leaving a will making certain dispositions of the 
property to which he was solely entitled on the assumption that the 
adoptions in question were invalid, and his executor was admitted as his 
legal representative for prosecuting the appeal. 

PayyathKcMuMenonY* ThiruthupdlU Raman Menon f.« 51 

2, - — Decree against Jearnavan oinding on iarwad .* 

A decree in a suit in which the karnavan of a Humbudri illom or a Maru- 
makkatayam tarwad is, in his representative capacity, joined as a defend- 
ant and which he honestly defends is binding on the other members of 
the family not actually made parties.! 

Vasndevan V. Sankaran ... ... ... #.* 129 

MOET0A0E — Covenant to pay interest -^Interest * post diem ’ i 

In a suit on a mortgage, it appeared that the instrument sued on was 
executed to secure a sum of money arrived at by calculating interest bn 
Sums previously due by the mortgagors, and it was expressed to be for 
securing the payment , of that principal, together with interest as it might 
accrue annually. There was also a provision for compound interest. The 
principal was payable on 14th July 1886, and there was no express stipu-^ 
lation to pay interest after that date : — Reldf that the mortgagees were 
entitled to interest for the subsequent period. 

Pedd>a S'lMaraya Olietti v. Gang a Razulnngaru ... 140 

2, — Decree on first moriyagtb, a pmsne mortgagee not heing Joined— "Pttr- 

chase of mortgaged property hy decree-^holder for inadequate price — Right of 
puisne mortgagee — InyprovementS‘---,lnieresi 

A mortgaged land to B and t;%n to C. B sued on his mortgage and 
obtained a decree for sale without joining as defendant 0, of whose mort** 
gage he had notice 5 D,the son bf^tKb deoroe-holder, became the purchaser 
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in execution and improred fche land at a coBsidex’able coKt, 0 now sued 
tlie sons and repi’esentatives of A and B (both deceased) on^ his mortgagee 
and sought a decree for sale : — Held^ (1) that the plahitid ■was entitled 
to a decree for sale subject to the right of the representatives of B, if tJjo 
pni’ohasea? did not elect to redeem j (2) that the* purchaser was not erititled 
to allowances for improvements; (3) that the plaintiff ^vas cntillod to 
interest at the agreed rate to the date of decree. 

Rangayya Ohettiar Y» ParthasarathiB'aic'kar 


-Interest *post diem ^ — Limitation . , 


120 


A mortgagee is entitled to interest poafdmyi, if tliere is nothing in the 
document to indicate that the parties did not intend that interest should 
be paid after the due date. 

Nityananda Patnayudii Sri Radka Oherdna Deo ... ... ... ... 371 


4^ Malabar Kmiom^Eedemptioyi — Improvements — Beprcciaiion o/, 

hehoeen decree and date of 7'edemption : 

A decree for the redemption of a kanom in Malabar was passed in De- 
cember 1894, when there were, on the land improvements in the form 
of trees, &c., to the value of Bs. 1,429. Within the six months limited 
by the decree for redemption the mortgagor ax>piied for execution, and 
it appeared that the value of improvements had diminished by the loss 
of trees to the value of Es. 157. ’fhe loss was the result of want of water 
and was not attributable to neglect on the part of the mortgagee : — Eeld^ 
that the loss should fall on the mortgagee. 

Krishna Patter Y. Srinivasa Patter ... , ... ... 


124 ’ 


-Priority — 3Xerger of former mortgage in decree — Right of subsequent 


mortgagee to Jce&p the prior incumbrance alive : 

Where there is a subsisting prior incmiibranee and a subsequent mort- 
gagee advances money for the purpose of discharging it, but it is for his 
benefit still to keep it alive, his right to keep it alive is not alTccted by 
the fact that the prior incumbrance had at the time taken the form of a 
decree. Adams v* Angell (L.B., 5 Oh* D., 645) followed. 

Purnamal Qhund v. Venlcatci Subbarayalu ... ... ... ,,, 


486 


MOItTdAeE TO A CO-OWHEE- —Suit to redeem — Right of one or more co-owners 
to redeem in absence of partition : 

When several owners of undivided shares in immovable property mort- 
gage their share \yith possession to another undivided sharer, a ‘smaller 
number than the whole body of co-mortgagors caimot sue to redeem the 
. ..whole mortgage until there has been a partition of the property mort- 
gaged among the several co-owners. Kamw v. iTatif'Zfi (I.L.B., 6 Mad., 61) 
followed ; Karo Safi Bhave n Vithalbhat (I.L.B., 10 Bom., 648) distin- 
‘guished, 

Thillai Ohettir, Bamanatha Ayyan 

tAETliirfiBSHIB AOOOVKTB—divil . P^^medwre '€nie — JlFo/ 1882, 210-— 

- Becree for account of dissolved partnership — Taking accounts : 

‘ In a suit for an account of a dissolved partnership, a decree should bo 
fd ^^pas$e.d tmder Civil , Procedure Code, section 215, in accordance with form 
! in schedule IV" p and, It' should’ direct an account to be taken of 

//'d' ‘ dealings, and-transaotions between. the parties of the credits property 

band eteets due and belonging tpfhe-late partnership, and it should direct 
appointm^ a ' receiver- of the outetandlng debts and effects* 
V. Observations on the procedure to foe adopted and the burden of jmoof on 
the 'a^ \ , 

.MS&i— j ...sj , , ■■ ‘ 


205 




813 
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MHAIi COBB,' S* l'14:—^on-altendance in obedience to an order of a jniUic servo, nt 
— Absence of public servant : 

The offence contemplated by section iHj Penal Code, is an omission to 
appear at a particular time and at a particular place before a specified 
public functionary. Where, therefore, the public servant was absent on 
the date fixed in a summons: — Held, that the person summoned could not 
be convicted under this section, though he failed to a;ttencl, having the 
intention to disobey the snmmons. 

Qneen^Empress Y, Krishtappa ... ... ... 31 

g, — j s. IBB-— Local Boards Act — Act f of 1881 {Madro.s), ss. 98, 100 — 

Disobedience to notice : 

The President of a Local Board, acting under Act V of 1884, issued a 
notice calling upon a person to remove certain encroachments on a public 
road within ten days ; — Eeld, that such a notice was not an order within 
‘ the meaning of section 188, Indian Penal Code, and a iDerson neglecting 
to obey it coirld not be convicted under that section, 

Queen-Empress Y. Sifibramanian ... ... ... ... 1 

3 , ^ s, 311 — False charge of dacoity made to a Police Siation-house 

officer : 

A false charge of dacoity was made to a Police Station-house ofiioei’, 
who, after some investigation, referred it to the Magistrate as false, and 
the Magistrate ordered the charge to be dismissed without taking any 
action against the parties implicated. The person %vho preferred the 
charge was no-w tried under Penal Code, section 211, and was found to have 
acted with the intent and the knowledge therein mentioned, and he was 
convicted and sentenced to four yeai’s* rigorous imprisonment :—Heid, 
that the prisoner had instituted, criminal proceedings vrithin the meaning 
of that section, and that the conviction and sentence were In accordance 
•wdth Jaw. 

Quem^Empress Y^ Flanjitnda Bail ... ... ... ... ... ... ... 79 

4 , j ss. 268, 283 — Encroachment on public highway — Fiihlic nuisance : 

■ Whoever appropriates any part of a street by building over it infringes 
the right of the public quoad the part. built over, and thereby commits an 
offence punisbable under Penal Code, section 290, if not one punishable 
under section 283. 

Quoen,»>Bnipress Y. Virappa Chetti ... , ,,, 438 

mMUmOM-LirnUaiion- Act-— Act Xf o/1877, s. 28, sM. II, art 10— OivU , 
P-rocedure Code— Act XIV o/ 1882, s. 214 — Bight of pre-emption asserted by 
one^fr possession under an otti moj'tgage in Malabar : 

Land in Malabar was in the possession of the defendants and was held 
by tl)eni as otti mortgagees under instruments executed in August 1873 
and January 1876. The plaintiff having purchased the jenm right xrnder 
, instruments executed and registered in May and June 1877, now sued 
in 1893 for redemption : — Eeld^ that the defendant’s right of pre-emption 
was not extinguished under Limitation Act, section 28, and that they ■wei'^e 
not preol'udod from asserting it by article 10 owing to the lapse of time, 
and that Civil Procedure Code, section 214, 'was inapplicable to the case, 
.bectoe the persons asserting a; right of pre-emption were in possesaioa. 

Krishna Menon tn Kesman ■ ' 4 ,^ ^ 305 

f&BSIBBlOY SMAliI OABBE C10BEfSi;AClT-*AC!I! XT 0f 18S2, m* S7, 38, 69— , , 
Stating ease m application for a mm atrial i . 

' ‘ When, upon an ^ppHcaMon;, to:|he:.. Presidency Small Oaitse Court lor a 
new trial} the Judges in as. to any, question of ' law and 
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tlie majority witliont ordering a new trial reverse the decree of the Judge 
wlio tried the suit, the Court is bound to state a case for the opinion of tli© 

High Court under section 69 of the Presidency Bmali Cause Courts Act. 

Besharmnal Y* Muniisami M‘Udali >.*- .... ... ... ... ... «** ^^8 

PEWY COtTNCIL PEAGTIOE— of the copy of the record— Papers to he 
omitted ; 

In a suit in which the Original Court had framed and decided several 
issues, the High Court on appeal confined their decision to the questions 
which, in their opinion, governed the case, leaving other issues undecided 
as not affecting the result after the decision to which they had come. 
Afterwards the suit was admitted to appeal in conformity with section 
603, Code of Civil Procedure. In the preparation of the printed copy of 
the record the question arose whether the copy should be made of the 
whole record, or of only so much of it as was material to the correctness of 
til© High Court's decision. Their Lordships directed that only so much 
of the original record as bore upon, and was material to the questions 
decided by the High Court, and the subject of the appeal, should be 
printed in the copy.' 

Bajah Rao Venkata 8imya Mahipati Ram Krishna Mao Bahadur v. Court 

of Wards ... ... ... ... ... 395 

PEOVIl^CIAI SMALL CAUSE COUETS ACT— ACT IX OP 1887, Sched. I, art. 38 

— Suit for arrears of maintenanee : 

A suit for arrears of maintenance payable under a written agreement 
does not lie in a Provincial Small Cause Court. 

Saminatha Ayyan Y, Mangalathammal ... 29 

Procedure OodO) s, 470 — Inte^'-^pleader suit— Claim for compensation awarded 
under Land AcquisUmi Act : 

Land having been compulsorily acquired under Land Acquisition Act 
for the purpose of the East Coast Eailway, the compensation w’as fixed 
at Es. 468. A conflict having arisen as to the right to receive the compen- 
sation, and the District Court having declined to determine it under Land 
Acquisition Act, section 15, an inter-pleader suit was instituted on behalf 
of the Secretary of State in the Court of the District Munsif. The decision 
of the District Munsif having been confirmed on appeal, the unsuccess- 
ful claimant preferred a petition to the High Court under section 6B2, 

Civil Procedure Code : — Held, that the inter-pleader suit was not within 
the Jurisdiction of a Provincial Small Cause Court and was rightly brought 
on the ordinary side of the District Munsif's Court and consequently 
where the petitioner's remedy was by way of second appeal the petition 
for revision was not admissible. 

Tirupati Uaju Y, Tissam Eaju ... ... ... 155 

BAILWAY AOT-wAOT IX OP 1890? s« US — Pnecess charge and fare recoDefaMB 
as a jme— Magistrate not competent to impose imprisonment in default — Pim — 
Imprisonment : 

‘ Beotion 113, sub-section (4), (1) of the Indian Eailway Act (IX of 
1890), which directs that, on failure to pay on demand excess charge 
and fare when due, the amount shall,, on application, be recovered by a 
■ ■ Magistrate as if it were a fine, does not authorise the Magistrate to ini|>oso 
V:M‘ihi;|5risohment in defaiilt. The excess' charge and fare referred to in tli® 
seHion is not a fine, though it , may be recovered as such. 

coUmted hy fMekerin' emeUtim of decree mhappropriatei % 
hfi0-^'MsGharyeofjudgment^dehi0rT\/.‘' 

r4|>pointed Ijo collect ‘ certain 









paid the rentB due by them inW the hands o£ the receive!’, but the receiver 
did not 55ay the money into Court : — Held, ^er Bhephakb, J., that the 
payment by the tenants to the receiver did not pro tanto discharge the 
judgment-debtor from liability under the decree : — field ^ per Davies, J,, 
that payment by the tenants to the receiver jjro tanto discharged the 
judgment-debtor from liability under the decree. 

Muthia Ghetii Y. Orr ... . ... ... ... ... ^ '^' 2241 ' 


BE0ISTEATIOK ACT^-ACT II OP 187'?, bb, 3, H {6.)--~Interest in Und—Tlmher^ 

Lease- — Specific Relief Act — Act I of 1877, s. 36 — hijunction ; 

The plaintiff (who held on leas© a share in a village and in the trees 
standing in the village tank), in consideration of Es. 200, and a promis- 
sory note for Ks. 3,200, executed in favour of the defendant a document 
by wdiich he assigned to the latter the right to cut and enjoy the trees, 

&O.R for a period of four years from its date. The instrument was 
not registered. The defendant felled the trees which were mature at 
the date of the instrument and subsequently felled others since matured. 

The plaintiff now' sued for a declaration of bis title to the remaining trees 
and for an injunction to restrain the defendant from intermeddling there- 
■wdtb, alleging that he had sold to the defendant orally the right to fell 
only such trees as were then matured : — Held^ that the unregistered 
instrument purported to convey an interest in immovable property, and 
was not a lease and w-as inadmissible in evidence j and that the plaintiff 
was not entitled to relief by way of injunction or otherwise. 

SeeniChettiar Y. Banthanathan Cliettiar ^ ... 58 

X7 (e ) — Agreement toreneio a hanom and 

to credit as reaeiml fees a sum oj money then due hy plaintif to defendmit — 

Warf of regisiraiio‘}i — AdmissihiUty in evidence : 

Rer cur : A vtTiti{-n agreement to renew a kanomand to credit as renew'al 
fees a sum of money then due is not an acknowdedgment of money paid for 
the creation of an interest in land within the meaning of section 17 (e) of 
the .Registration Act, and therefore is admissible in evidence though un- 
regi.stered *. — Held, that in such an agreement, the agreement to renew is 
severable from the I'est of the agreement and the document, though unregis- 
tered, is admissible in evidence of the agreement to renew even if it were 
inadmissible for other inirposes, 

Krishnan Wmnltidri Y, liaw an Mellon ... ... ... ... 484 


g, ... . . . — Q, of relificximlment hy tenant to 

ImdAiolder : 

All instnuneni by wd'uch a tenant in «a rsamindari, in consideration of 
the zamindar ^raiving his right to arrears of rent acmaied duo, relinquishes 
the land to him, is not admissible in evidence, unless it is registered in 
accordance with law, although it may have been drawn up and delivered 
to the servants of the zamindar before hc+ had signified his consent to 
waive his right to the arrears. 

Bmigayya Appa Mau Y, Kamesuxi-ra Baii- ... »»« 367 

4^ — — fniinir-y hy regmering ofilccr[inio duahilihj 

of testaf.or-^-In(lia?i licghiraflon Actj $s. 35,-40,41 ; 

The procedure prescribed by, sectibn ^35 of thd-Xiuliaxi EegistrationAct 
is not ftpplk* able - to the i’egistratiom’qf w'ips which, under* section ,40 of 
that Act, are presented for registration after ^the death of the testator by 
persons cdaimiiig under them. _ ^ . 

Afwn-iiiimn RiUiii T* A^itnachalluM ‘RiUai . .... „’-o. «•« ##* 254 
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5^ , g, SO — Eegistration — Loss of sale-’deecl : 

When a deed of sale of immovable property for more tban Es. 100 is lost 
witMn tbe time allowed for the registration of the sainOj the porchsscr 
may briijg a suit against the vendor to compel the esecrition and registra- 
tion of a fresh deed ; and if, after the execution of the lost sale-deed, the 
vendor has resold the property by a registered deed and delivered posses- 
sion thereof to another who has notice of the sale to the plaintiff, the latter 
is entitled, as against the snbseqnent purchaser, to a decree for the posses- 
sion of the property. 

Nallappa Reddi Y. Ramalingachi Beddi ... »»« »». »*• 

g. ^ s, 77 — under s. ^7 of Begistraiion Act--' 

Act III of 1877 — Applicability of Limitation Aci^ s, 5 — Filing of suit o'n re- 
opening of Court : 

When the period of limitation, prescribed by section 77 of the Indian 
Eegistration Act, 1877, for suits brought under that section, expires on a 
day when the Courtis closed, section 5 of the Indian Limitation Act, 1877, 
does not apply, and suit, if instituted on the day the Court ro* opens, is 
barred, 

Appa Rau Sanayi Asiva Bau v. Krishnamurthi ,,, ... 249 

EEOTLATIOE' XX7 OF 1802 (HABEAS) *. See Karxam. 

2, ^ XXIX OF 1802 (HABEAS) ; ■ See Kakkam. 

EELIOIOTJS ENBOW MEXTS — Fort Fagodas at Tetnjore — Right of mancLgcnient ou 
&eaih of the senior ividow of the late Maharajah of Tanjore : 

After the death in 1856 of the late Maharajah of Tanjore without male 
issue, Government assumed charge of the Fort Pagodas, of which he was 
the hereditary trustee. Subsequently his senior widow Her HighnesH 
Kamakshi Bayi Saheba applied that they should be handed over to her as 
the head of the family for the time being; and Government in 1803 mado 
an order saying** it is desirable that the connection of Government with 

the pagodas should cease ; they will accordingly be Itanded over to Her 

Highness Kamakshi Bayi Saheba.” The pagodas and their endowments 
were handed over in pursuance of that order and were held by the senior 
widow till her death in 1892. On her death Goveimment ordered that they 
should be placed under the Devastaiiam Committees of the circles in W'hicli 
they w^ere situated. The senior surviving widow now claimed to be 
entitled to possession and the right of management by succession, and 
sued accordingly that Government intended to make an absolute 

transfer in 1863 without any reservation of a reversionary right to make a 
new appointment, and that whether Her Highness Kamakshi Bayi Saheba 
took the trust property for a wddow\s estate, or as stridhanam, the plaintiff 
was entitled to succeed. 

KaUanasundaraniAyyarY,[j7namhaBayiB(ihch ... 421 

BEIT BE€0?1BT ACT— ACT Till OF 1866 (HABEAS), usd .18, 80 md .40-- 

Attachment for arrears of rent' — Suit' to -set ■ aside attachment — Biibsequent 
sale : 

A landlord attached his tenants holding for arrears ol‘ rent in ISSil 
and within the time prescribed by Eent Becovery Act, section 18, put in 
an application for sale to the OoUeotor, and otherwise complied with the 
procedure prescribed by ; the ■ Act. - ,The land 'was sold, but the sale tvas se!- 
aside as having been irregularly, conducted. The landlord then miuh u: 

1894 an application to the Collector for a fresh sale w^iich wnis granted ; a 
;-fresh ■■ sale ^ took -'place without a fresh notice being given to the tenant 
. ' under section 39 of hhe. intention to sell. The tenant now sued to have 
this sale set aside ; — Meld, that the plaintiff 'ivas not entitled to haYo ilie 
sale set aside. 

•' ■ ... *.* ... ... ... ... 






of time occupied in ohfairting copy of judgment appealed against— Limitation 

', A-ctyss, :6j' "12 . 

A tenantj whose property had been distrained for arrears of rent sned 
under Tient Kecovery Act, section 18, by way of appeal ag-ainst the dis- 
traint. The Berenue Court decided in his favour. The landlord preferred 
an appeal under section 69 more than thirty days after the date when the 
decision wo.s pronounced^ He claimed that the time occupied in procuring 
a copy of the judgment appealed against should be deducted in the compu- 
tation of the thirty days’ period of limitation : — Held, that the appellant 
was not entitled to have the deduction made, and that the appeal was 
barred by limitation. 

Kumara Akhappa Kay anim Bahadur y. Sithala Nauhi ... ... ... 

: 3,' ,■■■ —— — - — — — — — - — — .-.-j s, 

Suit to recover property ‘Wrongfully distrained : 

The plaintiff sued to recover certain property wrongfully distrained by 
the defendant who was his landlord, or in the alternative for its value. 
The defendant had tendered no patta to the plaintiff, bub the distraint 
had taken place professedly under the Bent Becovery Act. The suit was 
not brought within six months from the date of the wrongful distraint : — 
Held, that the suit was not barred under Bent Becovery Act, section 78. 
Bccja Qoundan V. Rangaya Ooundan ... ... ... ... »«« 

EEYBHtJE BECOVEEY ACT— ACT II OF 1864 (HABEAS), s. ZB— Sale for 
arrea/rs of -rerewtie— Benami purchase ' 

The pui’chaser at a sale held for arrears of revenue sued for possession 
of the land. It was pleaded that his purchase w^as made henami for the 
persons from whom the defendant derived title ; — Held, that Be venue 
Becovery Act, section 38, did not debar the defendant from raising this 
plea, and that the averments on which it was based having been proved, 
the suit should be dismissed. 

Suhharayar v. Asirvatha XJpadesayyar 

3 . — — — —— ,s. ZB— Sale for 

arrears of revenue — Confirmation of sale after cancellation : 

When a Collector has passed an order under section 38 of Madras Act 
If of 1864, setting aside a sale for arrears of revenue, he cannot subse- 
quently confirm the sale. 

Kaliappa Oounden V. Venkatachalla Thevan ... ... ... ^ 

SPECIFIC FEKFOEHAlirCE OF CONTEACT — Sale-deed fraudulently suppressed 
hy defendant before registration — Cause of action t 

Where the defendant agreed to sell certain laud to the plaintiff and 
executed a sale-deed in favour of the plaintiff to that effect, but subse- 
quently obtained possession of it before registration and fraudulently 
suppressed it :—Held, that the plaintiff was entitled to enforce specific 
performance of the contract by the execution and registration of a fresh 
document. , ' 

Chin n a Krishna Eeddiy. Dor asami Reddi . 

SPBCIFIO EEBIIF ACT— ACT I OF 1877, i. ZB—^Mjmction—Begistratim ' Act- 
Act III of 1877, ss. 3, 17 (d) ■ ‘-’Interest in lai^— Timber— Lease : 

The plaintiff (who held on lease, a share in a village and in the trees 
standing in the village tank), in considemtion of Bs. 200 and a promissory 
note for Bs. 3,200, .executed infavoar/of''tlie defendant 'a document by 
which he assigned to the latter bh© ' right' to cut and. enjoy the trees, 
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&o.>’ for a period of four years from its date. The instrument was not 
registered. The defendant felled the trees which were mature at tlu? dat^^ 
of*”th 0 instrument and subsequently felled other trees since matured. Tin? 
plaintiff now sued for a declaration of his title to the reuia-iiiing trees arnl 
for an injunction to restrain the defendant from intermeddling therewith, 
alle«-mg* that ho had sold to the defendant orally tlie- right to fell only such 
trees a-s were then matured :—Eeld, that the unregistered instrumeiii 
purported to convey an interest in immovable property, and was nut u 
lease and was inadmissible in evidence ; and that the plaintiff was not, 
entitled to relief by way of injnnction or otherwise. 

Seeni Ghettiar r, Santhanathan Cheitiar ... ... 

STAMP A0T««*ACT I Of 1879, 9 . 46, sched. I, art 21 — Oonvei'anct : 

The amount payable on a conveyance under Stamp Act, schedule I, 
article ,21, is properly calculated on the consideration set forth therein ^ 
and not on the intrinsic value of the property conveyed. 

Eeference uTider Stamp Act, s, 46 

StlCGESSIOK GIETXPIOATE ACT-«-ACT ¥11 OF ■ ISSB—Golketum ■ of deU ‘ ’on 
succession Certificate of heirship r-- Act XXYII of l^QO-^-Right of succeedhiy 
trustee to collect : 

In a suit brought by a widow who had succeeded her husband as trustee 
of an endowment for a debt due thei'eto ; — Seld^ that she w^as not suing 
as being entitled to the effects of her deceased husband, or for payment of 
a debt due to the estate which had been his, but that she was suing as 
representing the endowment in the capacity of a trustee of its money. 
Accordingly, neither Act XXVII of 1860.(ColIeotion of debts on Succession), 
section 2, nor Act YII of 1889 (the. Succession Gertificate Act), section 4, 
was applicable to her claim, and her not having obtained a oertiSoato of 
heirship to her husband’s estate did not disentitle her to a decree. 

MalUharjima V. Sridevamm-ct 

g. — ^ s* 4 — DeU dm to Hindu 

family jointly : 

In a suit by the members of a joint Hindu family for a debt due on a 
document executed in favour "of a deceased member of the family, the 
plain tif:s need not produce a certificate under the Succession Certificate 
Act, if they can prove that the debt was due to tlie family jointly ; Qua-re : 
whether a plaintifi, in a suit to recover money by tho" sale of property 
mortgaged, need produce a certificate uiader the Succession Certificate 
Act. 

Suhramanian'Chetti V, RaJclcu Servai ... . ... 

3 ^ — ^ ^ — , ss* 9, 10— Order for 

issue of certificate subject to security "being given — Appeal : 

On a contested application 'for a succession certificate under Act '?,!! of 
1889, an order was made for the issue of the certificate on security being 
furnished, by the , applicantw' ' 'The opposite party preferred an appeal 
against the order that the appeal was maintainable. 

Anya Eillai T* Thangammal 


SUITS YAXitTATlOlf ACTj'\ 1887'--«:i8ult'/or partition of family propeHy-^Taltiation 
ofi for purposes of jurisdicti&nr^-Court fees Act, 1870, s. 7, clmm. (iv) h : 

_ y , In a suit by a member of. a joint Hindu family praying for a partition of 
^ the, _ family property a'nd for the delivery to the plaintilT of Ms share, the 
Value', of the suit fortW purposes of jurisdiction is the amount at which 
.i : plainM^ values^his'Shs^e.- • , ' 
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TEAITSFEE OF 'B'EQBME— Subsequent attachment m eccemtion against transferor 

A transferred a decree to B who recovered j)art of the amount due under 
it and was prevented from recovering the rest by an attachment of the 
deci'ee in execution proceedings against A that A was liable to pay 

compensation, to B, 

lUdJdandi Marnued 'v. Avalil 3foidin ... ... ... ... ... ,,, 157 

TBAHSEBS' 01 PBOFEBTY AOT-^ACT I?' OF 1883, s. &B--^Transfer in frcmd of 
creditors — Gfood faith : 

When it is said that a deed is not executed in good faith what is meant 
is that ir. was executed as a mere cloak, the real intention of the i^arties 
being that the ostensible grantor should retain the benefit to himself. 

BamasaTiiia Pillai Y, Adinarayana Pillai ... ... ... ... ... 465 

— — — „ — .g., — 0ii}il Procedure ■ 

Code^ s. 43 — Pjectment suit by a mortgagor a vendee against the purchaser under 
a mortgage decree — Subsequent suit to redeem : 

Certain land mortgaged to A was sold to B. A brought a suit on his 
mortgage without jo-ining B as a i^arty, obtained a decree for sale and be- 
came the purchaser under the decree. B then sued to eject him praying 
for a declaration that the sale was not binding on him. .Ihe side having 
been dismissed, he now sued to redeem ; — Beld, that the suit was not 
barred under Civil Procedure Code, section 43, and the plaintiff was entitled 
to redeem. 

Kuppu Bayudu Y. VenliataJcrishna Eeddi ... ... ... ... 82 

— 

gagee — Decree for sale : 

A sub-mortgagee is entitled to a decree for the sale of the original 
mortgagor's interest in cases and in circumstances which would have 
entitled the original mortgagee oa the date of the sub -mortgage to claim 
such relief. 

J^Rithu Vijia Uaghiinatlia Ra'trachandra Facha Mahali Thurai v. Venkatachel- 

lam Chetti ... ... ... ... ... ... ... ... ... ... 35 

A...., .. ,,.,. jjs, ,, ■88,'" "89—- Pom'" of 

decree: * '■ v-' 

In November 1882 a decree was passed on a hypothecation bond for 
the payment of the secured debt and it contained the following words ; — 

the property hypothecated in the bond being also held liable for the 
** whole amount thus awarded ** that the decree was in reality a 

decree for sale and could be executed as such. 

Anna Fillai v. ThangaHiammal ... ... ... ... ... 78 

5, — ^ — g, tOl'^Morigage — Be* ' 

nexval of mortgage — Priority over subsequent incumbrance : 

Where a- mortgagee, subsequently to the execution of the mortgage deed, 
takes another mortgage in renewal of the former deed, he has priority 
over inohmbrances subsequent to the first 'deed. 

Alang ar an Cheiii Y, Lalcshmarian Chetti. ... 274 

0. a. 187— OaeroKs gift to 

an infant^-^Aeceptmee ? . . ' 

Band was given by the defendant' - to the wife of th©' plaintiff burdened , > . 

, ' with an obligation. She accepted 'the gift and died in infancy 'leaving the', 
plaintiff her heir. ff*h© plaintiff now «hed to make good his title , to the 
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land against tlie donor : — Meld^ that the gift was complete ns againfs^t tljf» 
donor and that the plaintiff was entitled to a decree. 

Silhramama Ayyar r. Bitha Lahshmi ... ... 147 

TElfSTES OF COMPOSITION DEEB — Managing mumhc,^ of a firhi o.p-poinhyj as 
trastee — Right of suit after dissolution of the firm : 

Certain traders having been adjudicated bankrupts in the Court td' 
Mauritius, the creditors agreed to a composition deeVl which was sane* 
tioned by the Court, whereby tbe present plaintiff therein described as the 
managing membta* of the drm of S. and Company was appointed trustee 
and his firm guai’anteed the payment of a dividend of 50 per cent. The 
firm, was subsequently dissolved and its assets were assigned to a third 
party. The plaintifi now sued to recover costs decreed to him in his 
capacity as trustee in various suits in Mauritius, and it was objected that 
he was precluded from suing by tbe dissolution of his firm and the assign- 
ment away of its assets ; —FeZd, that the plaintiff was entitled to main- 
tain the suit. 

SMaraya Pillai Y. Vaithilingam ... 91 

TEBSTEES’ SUIT BETWEEN--LIMITATION AGT—ACT XV OF 1877, s. 10-* 

Breach of trust — Court Fees Act — Act VTI of 1870, 5. ^>-^Ohjection as to Cot&f 
fee paid on appeal .• 

The plaintiffs and defendants, together with one Subbaraya Pai who 
died in 1884, were trustees of a temple, having been appointed by the com- 
mittee under Act .XX of 1863. For some years before his death, Eubbaraya 
Pai was left in exclusive management. Subsequently the defendants were 
in sole managemenc of the temple until 1891, when the plaintiffs brought 
the present suit charging that the defendants had excluded them from tlie 
right of management, and claiming that they should make good sumfg lost 
to the institution by reason of breaches of trust . alleged to have been com- 
mitted by them. Some of the breaches of trust took place before IS84. 

Of the others, which took place subsequently, some consisted in imp.roper 
dealings with the temple property to the detriment of the temple and to 
the advantage of certain relatives of the defendants. The plaintiffs also 
asked for an injunction to restrain the defendants from excluding them 
from management : — Rdd, (1) that in the absence of evidence of an 
absolute denial by the defendants of the plaintiffs^ right to a(?t as trustees, 
the suit for an injunction was not barred by limitation ; (2) that the suit 
could not be regarded as a suit by the beneficiaries and was not within the 
operation of Limitation Act, section 10; (3) that the suit was not main- 
tainable in respect of breaches of trust committed in the lifetime of the 
deceased manager, as being to that extent barred by limitation, and also 
for the reason that such breaches were not more imputable to the defend- 
ants than to the plaintiffs ; (4) that even if it had been proved that the 
. community interested in the temple had sanctioned the acts of the defend- 
ants now complained of, that circumstance would not sufiloe to excuse 
the defendants ; (5) that the defendants w^ere liable to make good, the 
loss occasioned by any breach of trust committed wdthin six years of the 
date when the suit was instituted even in the absence of fraud, and that in 
estimating such loss prospective loss should be assessed i-Steld further^ 
than an objection taken on behalf of respondents at the hearing of an 
appeal as to the amount of Court-fee stamp affixed to the petition of appeal 
to the High Court, cannot be entertained. 

Eanga Pai r, Baha ' ... ... 39 g 

tlUAOT ^COtmTS ; A0T--ACT I BE 1889 (HABEAS), s. IS, proviso Civil 
Procedure Codei as, 617, 647 — * Land * mcludm * house * : 

In Act I of 1889, section 13, proviso 3, the word ‘land ^ includes land 
* '.covered by "a house and consequently a suit for house-rent unless due under ' 

>' a written' contract signed by the dmendant is not cognkabl® in a Village 
‘ Court, . • , 
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WAEEAHTS ISSUBB^ UHBEE ACT XIII OB md—EccecuMon outside 'jwisdic^ 

Hon — Criminal Procedure Code, s. : 

Section 83 oi: tbe Criminal Procedure Code applies to warrants issued 
tinder section i of Act XIII of 1859, and consequently such warrants may 
be executed outside the local jurisdiction of the Magistrates issuing them. 

Queen-Empress Y, Kattay an ... ... ... ... ... ... ... 235 

WIIjL“-00HSTETJCT10X of — Appointment of executors hj implication — Civil 
Procedure Code, ss. 27, 53 — Amendment of plaint by bringing on a neio 
plaintiff on second appeal : 

Plaintiffs sued in 1894 to recover property belonging to the estate of a 
testator, olaiming to be his executors under a -will. The property -was 
alleged to have been entrusted by the testator in 1893 to the defendant. 

The wdll contained no express appointment of executors, but it provided 
that the plaintiff should take care of the estate during the minority of a 
son who was to be adopted to the testator, and imposed upon them the 
duty of providing for the maintenance of persons therein named i—PLeld, 

(1) that the plaintiffs were not appointed executors by implication j (2) 
that, under the circumstances of the case, the plaint should be amended 
on second appeal in 1897, by substituting the adopted son as plaintiff, with 
one of the present plaintiffs as his next friend. 

Seshamma v. Chennappa 467 



